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PUBLISHERS'    PREFACE. 


This    volume   brings  down  Vice-Chancellor  Sandford's  deci- 
sions to  August,  1846.     Another  volume,  which  will  be  put  to 
press  ^itliout  delay,  will  complete  the  series  of   his  judgments 
in  the  court  of  chancery.     Several  of  the  cases  which  will  appear 
in  the  fourth  volume,  are  exceedingly  interesting  and  important ; 
such  as  Iddings  v.  Bruen,  Monroe  v.  Doufflcis,   The  Heirs  of 
Anneke  Jans  v.  Trinity  Church,;  and  others  equally  well  known 
.  to  the  bar  of  New  York. 

The  publishers  venture  to  assure  the  profession,  that  the  cases 
in  the  volume  now  issued,  well  sustain  the  interest  and  value  of 
those  which  have  preceded  it. 

The  usury  defences,  and  especially  that  of  the  Dry  Dock  Bank ; 
the  Gilbert  Will  case,  and  several  others  on  the  construction  of 
wills,  Clarke  v.  Sawyer^  on  the  subject  of  mental  capacity  to  make 
a  valid  will ;  the  case  of  Smith's  Executors,  on  the  validity  of  an 
accommodation  endorsement  put  in  circulation  after  the  endorser's 
death ;  Sagory  v.  Dubois,  on  the  liability  of  subscribers  to  stock 
in  corporations  and  associations,  to  pay  up  their  shares  on  the  in- 
'  solvency  of  the  company ;  and  the  unusually  intricate  and  impor- 
tant mortgage  cases  of  Loomer  and  of  King,  will  at  once  attract 
the  attention  of  the  reader.  In  short,  a  reference  to  the  index  will 
show  that  almost  every  head  of  equity  jurisdiction,  has  been  illus- 
trated in  this  volume. 

The  publishers  rely  with  confidence,  on  the  continued  approba- 
tion of  the  bar  in  their  undertaking. 

New  York,  March  10,  1848. 
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CASES  IN  CHANCERY. 


Berrt  v.  Cross  and  others. 

A  Tdlootary  joint  stock  aamciation  was  formed  for  owning  and  condacting  ferries. 
By  the  articles,  seven  trustees  were  to  be  electedi  who  were  to  be  vested  with 
the  property,  hold  it  for  the  stockholders,  and  be  liable  for  the  debts ;  and  every 
vacancy  among  the  trustees,  by  death,  resignation,  or  otherwise,  was  to  be  filled 
at  the  annual  meeting.  B.  ^as  elected  one  of  the  trustees  and  acted.  A.,  ano- 
ther trustee,  resigned,  whereupon  an  election  of  trustees  was  ordered  and  notice 
given,  and  an  election  held,  at  which  seven  were  chosen,  displacing  B.  B.  acted 
9M  a  trustee  in  appointing  inspectors  of  election,  and  at  the  election  voted  for 
seven,  including  all  the  old  trustees  except  A  On  B/s  being  excluded  from  the 
further  management  of  the  association,  he  filed  a  bill  for  an  account  and  dis- 
solution. 

Held,  that  his  acts  respecting  the  election,  did  not  efifect  a  resignation  of  his  office, 
and  that  there  was  no  vacancy  to  be  filled  except  that  made  by  A,  and  that  B. 
was  still  a  trustee. 

May  6;  August  4,  1845. 

The  bill  in  this  cause  was  filed  on  the  25th  of  November,  1843, 
for  the  dissolution  of  a  partnership  existing  between  the  com- 
plainant, Berry,  and  the  defendants,  in  certain  ferries  between 
the  city  of  New  York  and  the  village  of  Williamsburgh, — and 
for  an  account  of  the  joint  concerns. 

The  bill  stated  that  on  the  loth  of  May,  1841,  the  parties 
formed  themselves  into  a  voluntary  association  under  the  name 
of  The  Williamsburgh  and  New  York  Union  Perry  Association, 
by  articles  of  agreement  which  were  signed  by  the  associates, 
and  which  were  set  forth  at  large  in  the  bill.  These  articles 
provided  for  a  capital  stock  of  fifty  thousand  dollars,  divided 
into  five  hundred  equal  shares.  The  object  was  declared  to  be 
the  establishment  and  maintenance  of  ferries  between  New 
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York  and  Williainsburgh,  landing  at  designated  points.  The 
property  of  the  association  was  to  be  vested  in  seven  trustees, 
who  were  to  be  elected  by  the  stockholders  from  among  their 
number.  The  agreement  then  contained  this  clause  ;  "  And 
every  vacancy  among  said  trustees  by  death,  resignation  or  other- 
wise, shall  be  filled  at  the  annual  meeting  hereinafter  provided 
for."  It  further  provided  that  the  trustees,  or  their  survivors  or 
successors,  should  hold  the  real  and  personal  property  of  the  as- 
sociation for  the  benefit  of  the  stockholders,  &c.  By  the  fifth 
article  there  was  to  be  a  stated  meeting  of  the  stockholders  once 

in  every  year,  on  the  first  Monday  of ,  (which  blank 

was  never  filled.)  The  agreement  recited  that  the  trustees  had 
the  custody  and  possession  of  the  estate  of  the  association,  to 
indemnify  them  for  all  their  engagements ;  and  it  therefore  de- 
clared that  the  stockholders  were  not  to  be  liable  for  any  contracts 
made  by  the  trustees. 

The  bill  further  stated,  that  at  the  first  election,  regularly  held 
on  the  third  day  of  July,  1841,  the  complainant,  the  defendant, 
John  A.  Cross,  with  Abraham  Boenim,  and  four  others,  were 
elected  trustees  of  the  association.  That  the  trustees  soon  there- 
after obtained  the  requisite  lease  of  the  ferries  from  the  corporation 
of  the  city  of  New  York,  and  on  the  first  day  of  May,  1842, 
entered  into  the  full  possession  and  control  of  the  ferries,  and 
contracted  a  large  amount  of  debts,  for  which  the  complainant 
became  personally  liable,  a  great  part  of  which  remained  out- 
standing. That  the  complainant  has  never  resigned  his  office 
as  trustee.  That  at  a  regular  meeting  of  the  trustees  held  June 
28th,  1848,  it  was  resolved  that  an  election  of  trustees  of  the 
association  be  held  on  the  I9th  day  of  July  ensuing ;  but  on  the 
first  day  of  July  at  a  special  meeting,  that  resolution  was  re- 
scinded, and  it  was  then  resolved  that  the  election  be  held  on  the 
first  Monday  of  August.  At  a  special  meeting  on  the  20th  of 
July,  notices  of  the  election  were  directed  to  be  published.  On 
the  second  of  August  there  was  a  special  meeting  of  the  trustees, 
when  inspectors  of  the  election  were  appointed,  and  another  on 
the  fifth,  when  the  place  of  one  of  those  inspectors  was  filled. 
The  complainant  had  been  informed  the  election  was  to  be  held 
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to  fill  a  vacancy  occasioned  by  the  resignation  of  Abraham  Boer- 
um,  and  was  present  at  the  two  meetings  last  mentioned.  Oa 
the  first  Monday  of  August,  1843,  an  election  was  held,  seven 
trustees  were  voted  in,  and  a  certificate  of  their  election  was  filed, 
— by  which  it  appeared  that  all  the  original  trustees  were  elected 
except  the  complainant  and  Boerum.  The  complainant  attended 
at  the  election,  and  voted  for  a  new  trustee  in  place  of  Boerum, 
and  for  the  six  other  original  trustees,  supposing  that  those  six 
continued  as  a  matter  of  course,  and  that  he  acted  throughout 
only  to  fill  Boerum's  vacancy. 

The  bill  further  stated  that  the  trustees  held  a  meeting  on 
the  26th  of  August,  1843,  at  which  the  complainant  appeared 
and  claimed  to  act  as  trustee,  but  was  prevented  by  the  others. 
He  demanded  his  seat  as  trustee,  but  it  was  refused  to  him  by 
Mr.  Cross,  the  president.  He  has  ever  since  been  prevented  from 
taking  any  part  in  the  management  of  the  ferries  and  pro])erty. 
The  bill  denies  the  right  of  the  stockholders  to  oust  him  in  the 
manner  stated ;  but  the  complainant  has  ojSfered  to  resign  and 
transfer  the  title  to  the  property  on  being  indemnified  against  the 
debts  and  liabilities  which  he  had  incurred  as  trustee. 

The  answer  of  the  defendants  who  were  and  claimed  to  be 
trustees,  admitted  most  of  the  statements  in  the  bill.  It  was 
silent  as  to  the  fact  of  any  resignation  by  the  complainant,  but 
stated  that  he  was  present  and  participated  in  the  resolutions  to 
go  into  a  general  election  of  trustees,  and  was  present  at  the 
election  and  voted  for  an  entire  board.  The  answer  insisted  that 
these  acts  were  a  resignation  of  his  office  of  trustee,  and  con- 
clude the  complainant  on  that  point. 

It  appeared  by  the  testimony,  that  Boerum  resigned  as  stated 
in  the  bill,  or  had  entirely  refused  to  act  further  as  a  trustee ; 
that  the  complainant  was  not  present  at  either  of  the  meetings 
which  directed  the  election  and  the  publication  of  the  notice  of 
the  same ;  that  he  was  present  at  the  meetings  on  the  2d  and 
&th  of  August,  and  at  the  election  ;  and  that  when  he  filed  his 
bill,  the  debts  of  the  association  were  $3385,  besides  the  cove- 
nants into  which  the  trustees  had  entered  in  the  ferry  leases. 

The  cause  was  heard  on  the  pleading  and  proofs. 
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The  parties  agreed  upon  the  form  of  the  decree  to  be  entered, 
if  the  court  were  with  the  complainant. 

J.  Dikeman,  for  the  complainant. 

W.  W.  Campbell^  for  the  defendants. 

The  Assistant  Vice-Chancellor. — ^There  is  no  provision 
in  these  articles  for  stated  elections  of  trustees ;  but  every  va- 
cancy among  the  trustees  by  death,  resignation,  or  otherwise, 
was  to  be  filled  at  the  annual  meeting  of  the  stockholders.  The 
fifth  article  declared  that  there  should  be  a  stated  meeting  of  the 

stockholders  once  in  every  year,  on  the  first  Monday  of . 

This  blank  was  never  supplied  or  filled ;  and  no  such  stated 
meeting  appears  lo  have  been  held.  The  seven  trustees  were 
elected  in  July,  1841,  and  the  election  in  question  was  in  August, 
1843. 

The  first  inquiry  is  whether  Jacob  Berry's  place  as  trustee  was 
vacant  at  the  time  of  the  latter  election.  He  never  resigned. 
This  is  alleged  in  the  bill,  and  is  admitted  by  the  silence  of  the 
answer  in  regard  to  it.  If  he  had  resigned,  the  fact  must  have 
come  to  the  personal  knowledge  of  some  one  of  the  trustees  who 
are  defendants.    {Rule  17th,) 

Instead  of  his  having  resigned,  he  was  present  acting  as  a  trus- 
tee, and  his  right  thus  to  act  conceded,  on  the  second  of  August, 
1843,  which  was  after  the  election  had  been  ordered  and  the  notice 
published ;  and  again  on  the  fifth  of  August,  which  was  the  last 
meeting  held  before  the  election,  and  was  only^two  days  before 
it  took  place.  So  far  as  the  complainant  participated  in  the  pro- 
ceedings prior  to  the  day  of  the  election,  his  conduct  is  clearly 
referrible  to  the  vacancy  occasioned  by  the  resignation  of  A. 
Boerum,  one  of  the  trustees.  There  was  thus,  no  vacancy  up 
to  the  day  of  the  election. 

It  is  insisted  that  the  complainant's  voting  for  seven  trustees 
on  that  day,  was  in  elSfect  a  vacatur  of  his  office,  if  not  a  dis- 
tinct resignation.  I  think  the  former  proposition  depends  upon 
the  latter.  There  was  no  vacancy  unless  it  were  made  by  the 
voluntary  act  of  the  complainant ;  which  act,  whatever  it  may 
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have  been  in  form,  would  be  a  resignation.  Then  was  his  vote, 
a  resignation  of  his  office?  He  voted  for  himself  and  all  the 
trustees  who  were  in  office,  excepting  Boerum.  His  object  is  to 
be  derived  from  this  act  alone.  He  said  nbthing  which  indica- 
ted a  design  to  vacate  or  give  up  his  post.  This  act  surely  indi- 
cated a  directly  contrary  intention.  It  showed  that  he  did  not 
wish  or  intend  to  leave  his  place  as  a  trustee.  And  I  cannot 
perceive  how  there  can  be  a  resignation  derived  from  conduct 
which  evinces  a  determination  not  to  leave  the  office,  and  where 
there  is  no  proof  of  any  intent  to  resign  or  vacate. 

It  will  not  do  to  say  that  his  vote  for  seven  trustees,  shows  that 
he  considered  the  whole  number  vacant.  There  is  no  evidence 
of  what  his  view  was ;  but  it  is  plain  he  could  not  have  deemed 
the  whole  vacant.  There  had  been  but  one  resignation,  and  no 
other  was  known  to  be  in  contemplation.  He  could  not  have 
known  that  the  five  other  trustees  would  vote  for  any  more  than 
one  person  to  fill  the  existing  vacancy;  and  there  is  no  proof 
that  they  did  vote  for  more  than  one  person.  The  notice  of  the 
election  did  not  specify  the  number  of  trustees  which  was  to  be 
chosen.  In  fine,  the  complainant's  explanation  in  his  bill,  is  as 
probable  as  any  that  has  been  suggested  ;  and  far  more  probable 
than  the  idea  that  he  intended  to  resign  his  office,  or  what  is 
equivalent,  leave  it  to  the  stockholders  to  say  whether  or  not  he 
should  continue. 

The  whole  thing  appears  to  be  a  misconception.  If  the  act 
of  voting  at  the  election  produced  the  vacancy,  how  could  the 
stockholders  there  present,  know  of  such  vacancy  so  as  to  vote 
for  supplying  it  ?  The  vote  was  by  ballot,  and  until  the  poll 
^as  closed,  and  the  votes  counted,  it  could  not  regularly  be 
known  that  Mr.  Berry,  or  any  other  of  the  six  trustees,  had  vo- 
ted for  seven  trustees,  or  had  so  voted  as  to  vacate  their  offices ; 
and  thus  none  of  the  stockholders  would  know  till  it  were  too 
late,  whether  there  was  one  vacancy  or  seven  in  the  board  of 
trustees. 

This  view  of  the  case  relieves  me  from  considering  the  regu- 
larity of  the  election  in  point  of  time.  It  is  said  that  it  was  not 
at  the  stated  annual  meeting,  and  was  not  advertised  as  such. 
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On  the  other  ground,  I  am  satisfied  that  the  complainant  is  still 
a  trustee  and  was  warranted  in  filing  his  bill. 

The  arrangement  made  between  the  parties,  will  dispense 
with  any  farther  provision  than  this,  that  the  defendants  pay  the 
costs  of  the  suit. 


Wilkes  and  others  v.  Harper  and  others. 

An  executor,  who  was  also  a  devisee  and  le^tee,  wasted  a  large  portion  of  the 
assets  of  the  testator  being  more  than  double  his  own  proportion  of  the  whole 
estate,  and  the  other  legatees  were  thereby  compelled  to  pay  a  debt  of  the  testa- 
tor which  he  might  and  ought  to  have  discharged  out  of  the  personal  effects.  In 
a  suit  between  such  legatees,  and  a  creditor  of  the  executor,  whose  judgment 
was  a  lien  upon  unsold  real  estate  devised  to  the  executor,  it  not  appearing  that 
the  devastavit  was  committed  before  the  docketing  of  the  judgment;  it  was 
held,  that  the  legatees  could  not  have  priority  over  the  legal  lien  of  the  judgment 
creditor,  to  enforce  their  right  against  the  defaulting  executor  upon  the  real  estate 
BO  devised  to  him. 

If  it  had  appeared  that  the  whole  devastavit  had  been  accomplished  before  the  lien 
of  the  judgment  attached,  quere  whether  the  equity  of  the  legatees  should  be 
preferred,  against  such  real  estate,  to  the  lien  of  the  judgment  creditor? 
May  5,  6  ;  August  12,  1845. 

The  bill  was  filed  on  the  24th  day  of  July,  1844. 

The  complainants  are  the  executors,  devisees  and  legatees  of 
Charles  Wilkes,  who  died  on  the  30th  August,  1833,  leav- 
ing personal  property  amounting  to  about  $250,000 — besides 
a  large  real  estate.  His  executors  were  his  sons,  Horatio,  Ham- 
ilton and  George,  and  his  widow  Janet  Wilkes ;  all  of  whom 
qualified.  He  gave  to  his  widow  the  choice  of  two  houses,  (one 
of  which,  No.  28  Laight  street,  was  selected  by  her,)  to  have 
during  her  life;  also  divers  movables,  and  the  income  of 
$60,000.  The  residue  of  the  estate,  less  some  small  legacies,  he 
devised  and  bequeathed  to  his  children. 

The  executors  entrusted  the  whole  management  of  the  estate 
to  Horatio  Wilkes.  They  sold  all  the  real  estate,  except  the 
house  28  Laight  street,  for  996,307.    Previous  to  the  26th  of 
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December,  1835,  Horatio  W.  had  received  divers  sums  for  in- 
come of  the  estate,  and  paid  various  claims  upon  it,  and  also  the 
small  legacies ;  and  he  then  had  remaining,  $203,239  99,  exclu- 
sive of  the  proceeds  of  certain  lots.  Of  this  amount,  $50,000 
was  set  apart  to  produce  the  widow's  annuity.  Hamilton  Wilkes 
at  that  time  received  upon  his  distributive  share  of  the  property, 
$26,000,  the  proceeds  of  real  estate  sold  by  the  executors ;  and 
the  other  children  received  from  Horatio,  in  the  aggregate, 
$101,802  50.  This  left  in  Horatio's  hands  $51,437  49,  of  the 
funds  of  the  estate,  exclusive  of  the  annuity  fund.  The  whole 
of  tliis,  and  $27,000  of  the  sum  set  apart  for  the  widow,  he 
wasted  prior  to  January,  1840.  The  sum  left  in  his  hands  in 
December,  1835,  was  more  than  all  the  outstanding  debts  or 
claims  against  the  estate. 

At  the  time  of  his  death,  Charles  Wilkes  had  in  his  possession, 
$10,000  belonging  to  Mrs.  Maria  Garnett  of  the  city  of  Paris, 
which  he  had  invested  in  his  own  name  for  her  benefit.  The 
investment  went  into  the  hands  of  Horatio  as  executor,  and  con- 
tinued in  the  same  form.  On  the  1st  September,  1840,  the  fund 
with  unpaid  interest,  amounted  to  $12,692  40;  and  it  was 
thenceforth  held  by  Horatio,  at  the  request  of  Mrs.  Garnett,  as 
the  property  and  for  the  benefit  of  Miss  Fanny  and  Miss  Harriet 
Garnett, — ^to  whom  Mrs.  G.  assigned  the  fund.  Horatio  Wilkes 
wasted  and  misapplied  this  fund  and  the  securities  in  which  it 
was  invested. 

The  Misses  Garnett  claimed  the  amount  with  interest  from  the 
estate  of  Charles  Wilkes,  and  it  was  paid  to  them,  amounting 
on  the  1st  May,  1840,  to  $12,734  73.  Of  this  sum,  $2400  was 
paid  out  of  the  remains  of  the  estate,  and  there  being  no  more  of 
it  left,  Hamilton  W.  paid  the  balance,  at  the  request  of  the  other 
complainants,  out  of  his  own  funds. 

A  similar  claim  for  $6000  and  interest,  had  been  made  against 
the  executors  by  William  Banks,  administrator  of  Margaret 
Campbell,  which  is  now  pending  in  the  Court  of  Chancery  .(a) 

Horatio  Wilkes  died  on  the  23d  March,  1840,  intestate,  with- 
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out  issue,  and  wholly  insolvent.  He  had  spent  all  his  share  of 
the  estate,  except  his  remainder  in  the  house  28  Laight  street, 
which  is  worth  less  than  the  Gametl  debt.  There  were  judg- 
ments against  him  when  he  died,  to  more  than  $60,000. 

The  complainants  are  his  heirs  and  next  of  kin,  and  George 
Wilkes  is  his  administrator. 

On  the  7th  of  January,  1837,  the  defendants  recovered  a  judg- 
ment against  Horatio  Wilkes  for  82838  40,  for  an  individual 
debt  of  his,  having  no  connection  with  the  estate  of  C.  W.  In 
May,  1844,  they  sued  out  a  scire  facias  against  the  complainants 
and  others,  in  order  to  have  execution  against  the  interest  of 
Horatio  W.  in  the  Laight  street  property. 

The  complainants  claimed  a  prior  lien  upon  that  interest  in  re- 
spect of  the  Garnett  debt,  and  of  the  Campbell  debt  if  that  be 
established  against  them. 

The  bill  prayed  for  a  decree  accordingly,  and  that  Horatio's 
interest  might  be  sold,  and  the  proceeds  applied  to  the  complain- 
ant's claim ;  and  for  a  perpetual  injunction  against  the  scire 
facias. 

The  answer  insisted  that  the  complainants  have  no  lien  upon 
the  real  estate  in  question,  nor  any  right  thereto  which  is  not  sub- 
sequent to  the  lien  of  the  defendant's  judgment. 

W.  M,  Evarts  and  J.  Prescott  Hall^  for  the  complainants. 

H.  E,  Davies  and  S.  A.  Foot,  for  the  defendants. 

The  following  points  were  made  in  behalf  of  the  complain- 
ants. 

I.  The  bill  claims  an  equitable  lien  in  favor  of  the  complainant 
Hamilton  Wilkes,  upon  the  estate  of  Charles  Wilkes,  devised  to 
Horatio  Wilkes,  and  of  which  Horatio  died  seised,  on  account  of 
a  debt  of  the  testator's  paid,  in  solido,  by  Hamilton,  and  to  which 
Horatio's  share  of  the  testator's  estate  is  bound  to  contribute,  and 
that  such  equitable  lien  is  superior  to  the  lien  at  law  of  the  de- 
fendant's judgment. 

1.  The  lands  devised  were  liable  to  contribute,  rateably  to  the 
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payment  of  this  debt  of  the  testator.    (2  R.  S.  369,  372 ;  §  3% 
36,  48,  60,  2d  ed.) 

2.  The  payment  of  this  de^t,  in  solido^  by  one  of  the  devi- 
sees, entitles  him  to  be  subrogated  to  all  the  rights,  remedies  and 
liens,  which  the  creditor  had  before  such  payment,  upon  or 
against  the  testator's  estate  in  the  hands  of  the  other  devisees  for  * 
their  contributory  share  towards  the  payment  of  the  testator's 
debt.  (1  Story  Eq.  499;  Cuyler  v.  EnswortA,  6  Paige,  32; 
Ecldy  V.  Traver^  6  Paige,  621 ;  Sohermerhorn  v.  Barhydi,  9 
Paige,  28.) 

3.  The  rights  and  liens  of  such  creditor  of  the  testator,  and 
therefore  of  such  subrogated  devisee,  are  paramount  and  supe* 
lior  to  any  lien  which  any  individual  creditor  of  any  other  devi« 
see,  can  obtain  upon  the  devised  estate  in  the  possession  of  his 
debtor.  {In  re  Howe^  1  Paige,  128 ;  Morris  v.  Mawattf  2  Paige, 
586.) 

3.  The  complainant,  Hamilton  Wilkes,  therefore,  has  an  equi- 
table lien  to  the  amount  of  $2200,  or  thereabouts,  upon  Horatio's 
estate  in  remainder  in  one-^ixth  of  the  house  in  Laight  street, 
superior  to  the  lien  at  law  of  the  defendant's  judgment,  and  the 
injunction  was  properly  allowed  and  should  be  continued  on  this 
ground. 

IL  The  bill  further  sets  forth  the  pendency  of  a  suit  in  this 
court,  for  the  establishment  of  a  claim  against  the  estate  of 
Charles  Wilkes,  to  the  amount  of  some  j|^9000,  and  that,  in  case 
of  the  adverse  result  of  that  suit,  the  assets  of  the  testator's  es- 
tate being  exhausted,  the  real  estate  of  the  testator  in  the  hands 
of  the  devisees  will  be  subject  to  the  satisfaction  of  such  debt. 

1.  The  debt,  when  established,  will  be  an  equitable  lien  upon 
the  devised  estate  of  Charles  Wilkes,  of  which  Horatio  Wilkes 
died  seised,  for  its  contributory  share  thereto,  superior  to  the  lien 
at  law  of  the  defendant's  judgnoent  upon  the  grounds  above 
stated. 

2.  The  complainants,  the  other  devisees  of  Charles  Wiikes, 
are  entitled  to  have  this  devised  estate  of  Horatio's  reserved  from 
execution  and  sale  for  his  individual  debts,  until  the  decision  of  the 
pending  suit,  thai  in  case  such  claim  should  be  established  against 
the  testator's  estate,  Horatio's  share  of  the  devised  estate  may 
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contribute  thereto,  and  the  injunction  was  properly  granted  and 
should  be  continued  on  this  ground. 

III.  The  bill  sets  forth,  that  Horatio  Wilkes  was  the  sole  act 
ing  executor,  (though  others  qualified,)  of  the  estate  of  Charles 
Wilkes ;  that  there  were  abundant  assets  of  the  estate  to  pay  all 
*the  debts  of  the  same ;  that  Horatio  was  guilty  of  a  devastavit, 
and  upon  an  accounting  as  of  January  1,  1840,  was  found  to  be 
indebted  to  his  father's  estate  in  the  sum  of  $69,112  26. 

1.  The  co-devisees  of  Horatio  as  against  him,  are  entitled  to 
have  the  real  estate  which  was  devised  to  him  by  his  father, 
subjected,  in  solido,  to  the  payment  of  the  debts  of  the  estate  of 
Charles  Wilkes,  before  they  shall  be  called  upon  to  contribute, 
and  would  have  an  equitable  lien  to  that  effect  upon  Horatio's 
share  of  his  father's  estate  in  hid  hands,  or  in  the  hands  of  his 
heirs  or  devisees. 

2.  A  judgment-creditor's  lien  upon  the  property  of  his  debtor 
is  always  subject  to  every  superior  equitable  lien  upon  the  same, 
whether  latent  or  otherwise. 

3.  This  equitable  lien  is  set  up  in  the  bill,  and  the  injunction 
was  properly  granted,  and  should  be  continued  upon  this  ground 
also. 

lY.  The  co-devisees  of  Horatio  have  also  an  equitable  lien 
upon  their  testator's  estate  in  the  hands  of  Horatio  to  make  good 
the  whole  sum  of  $69,112  26,  and  interest  from  January  1,  1840, 
lost  to  them  by  reason  of  the  devastavit  of  Horatio,  and  if  there 
were  no  debts  of  the  estate  of  the  testator  to  be  provided  for,  the 
co-devisees  of  Horatio  would  have  a  better  lien  upon  his  estate 
derived  from  their  testator,  than  any  individual  creditor  of  Ho- 
ratio could  have. 

1.  Horatio  will  be  deemed  to  have  taken  his  full  share  of  the 
testator's  estate  in  the  sum  which  he  wasted,  and  any  devised  pro- 
perty found  in  his  possession  after  the  devastavit  will  be  treated 
as  a  residuum  of  the  testator's  estate  for  distribution  among  the 
other  devisees. 

2.  This  lien  is  set  up  in  the  bill,  and  the  injunction  was  pro- 
perly granted,  and  should  be  continued  on  this  ground. 

The  defendant's  counsel  made  the  following  points. 
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L  Charles  Wilkes,  the  testator,  left  no  real  estate  undevised ; 
and  sufficient  personal  property  to  pay  all  his  debts,  and  although 
a  large  amount  of  his  real  and  personal  property  was  wasted  and 
misapplied  by  Horatio  Wilkes,  his  son,  and  the  acting  executor 
of  bis  will,  still  there  was  personal  property  unwasted  by  him^ 
and  actually  applied  to  the  payment  of  the  testator's  debts,  and 
distributed  aipong  his  legatees,  sufficient  to  pay  all  his  debts. 

II.  No  creditor  of  the  testator,  nor  any  person,  standing  in  the 
place  and  having  the  rights  of  a  creditor,  has  been  unable,  after 
due  proceedings  in  any  court,  to  collect  his  debt  against  said  tes- 
tator from  his  personal  representatives,  next  of  kin,  or  legatees. 

III.  On  the  facts  stated  in  the  first  and  second  points,  the 
complainants  have  no  equitable  claims  on  the  real  estate  devised 
to  Horatio  Wilkes,  and  in  controversy  in  this  case,  which  can 
afiect  the  lien  of  the  defendants  under  their  judgment  against 
him. 

lY.  The  debt  or  demand  which  the  complainants  had  against 
Horatio  Wilkes  in  his  lifetime,  and  since  his  death  against  his 
representatives,  constitutes  no  equitable  lien  on  his  real  estate 
devised  to  him  by  his  father,  especially  to  the  prejudice  of  the 
lien  of  the  defendants  by  virtue  of  their  judgment. 

The  counsel  for  the  defendants  cited  2  R.  S.  369,  d&c,  §  32  to 
36,  48,  66,  59  ;  Schermerhorn  v.  Barhydt,  9  Paige,  28,  29,  46, 
47. 

The  Assistant  Vice-Chancellor. — If  the  Garnett's  in 
May,  1840,  had  proceeded  to  collect  their  debt  against  the  estate 
of  Charles  Wilkes,  they  would  not,  according  to  the  provisions 
of  the  Revised  Statutes,  have  reached  the  real  estate  in  question, 
in  the  regular  course  there  marked  out.  Their  proceeding  was 
first,  against  the  executors.  That  would  have  proved  fruitless 
beyond  the  $2400.  As  there  was  no  intestacy,  their  next  reme- 
dy was  against  the  legatees ;  aiid  this  would  have  produced  the 
amount  of  the  claim.  Their  suit  against  the  devisees  lay 
beyond  that  against  the  legatees,  and  was  open  to  them  only 
upon  the  entire  or  partial  failure  of  the  latter.  Eddy  v.  Traver^  (6 
Paige,  621,)  to  which  I  was  referred,  difiers  from  the  case  before 
me  in  this,  that  the  personal  estate  of  Eddy  was  insufficient  to 
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pay  his  debts,  fetnd  therefore  the  creditors  from  the  first,  had  a 
right  against  the  real  estate.  That  right  affected  t(ie  whole  land 
in  the  possession  of  the  heirs  at  law,  and  having  been  enforced 
against  a  part  which  one  of  the  heirs  had  aliened,  the  alienee 
was  subrogated  to  the  creditor's  right  against  the  residue  of  the 
land  still  held  by  such  heir. 

There  is  no  doubt  of  the  principle  advanced  by  the  complain-^ 
ants,  that  the  lien  of  a  judgment  upon  the  lands  of  the  debtor^ 
is  subject  to  all  prior  equities  which  existed  in  favor  of  third 
persons  against  such  lands,  at  the  time  of  the  recovery  of  the 
Judgment.  It  is,  in  short,  a  lien  upon  such  interest  as  the  debtor 
then  actually  has,  and  is  affected  by  the  latent  equities  and  liens 
of  others.  Herein  it  differs  from  the  lien  of  a  mortgage ;  for  the 
latter  in  favor  of  one  who  makes  an  advance  iti  good  faith  with- 
out notice,  is  upheld  against  all  such  prior  equities.  The  mort- 
gagee is  a  purchaser  ;  the  judgment  creditor  has  a  general  lien 
upon  the  existing  right  of  the  debtor. 

The  defendant's  judgment  in  this  case  was  recovered  in  Janu- 
ary, 1837,  and  if  they  are  to  be  affected  at  all  by  the  claims  set 
up  in  the  bill,  it  must  be  by  some  equity  in  favor  of  the  com- 
plainants which  existed  at  that  time.  Hence  those  claims  are  to 
be  regarded,  as  they  would  have  stood  in  January,  1837.  And 
it  was  in  this  point  of  View,  that  at  the  hearing  I  deemed  it  ma^^ 
terial  to  know  whether  the  grievous  devastavit  of  Horatio  Wilkes, 
which  has  so  much  implicated  his  family^  was  committed  before 
or  after  that  period.  If  it  were  subsequent,  the  fact  that  he  at 
that  date  had  in  his  custody,  funds  of  the  estate  which  he  might 
squander,  and  thus  implicate  the  other  legatees,  constituted  no 
equity  which  could  attach  upon  the  land  devised  to  him.  The 
equity  which  is  to  impair  this  judgment,  must  be  one  prior  to 
the  judgment,  otherwise  the  legal  lien  of  the  latter  will  prevail. 

Horatio  W^  after  such  lien  attached,  could  no  more  divest  or 
postpone  it  by  a  devastavit,  than  he  could  by  a  mortgage  or  a 
sale.  In  this  question  of  priority,  no  reference  is  had  to  the  time 
of  the  Garnett's  making  their  claims,  or  of  its  payment.  The 
claim  existed  before  the  judgment,  although  enforced  afterwards. 
On  the  principle  upon  which  the  bill  is  founded,  the  claim  fur« 
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nisbes  a  basis  for  the  equity  set  up,  provided  the  waste  of  the 
estate  had  occurred  prior  to  the  docketing  of  the  judgment* 

But  I  do  not  think  that  the  legal  propositions  for  which  the 
complainants  contend,  will  support  their  case  as  it  is  exhibited 
by  the  proofs.  They  do  not  show  when  their  alleged  equity 
originated,  except  that  it  was  between  December,  1835,  and  Jan* 
uary,  1840.  The  court  cannot  upon  this  proof,  hold  that  it  was 
before  January,  1837.  And  my  conviction  is  clear,  that  no  sub* 
sequent  devastavit  could  raise  an  equity  which  would  interfere 
with  the  lien  of  the  judgment. 

I  will  illustrate  this  farther,  by  stating  what  I  consider  to  be 
the  rationale  of  the  complainant's  argument,  without  however 
committing  m3rself  in  its  support.  For  this  purpose,  let  it  be  ad- 
mitted that  on  the  first  of  January,  1837,  Horatio  Wilkes  had 
wasted  the  estate  and  the  Garnett  fund,  so  that  in  1840  the  latter 
had  to  be  made  good  by  his  brothers  and  sisters.  I  commenced 
with  showing  that  in  such  a  state  of  things  the  Gametts,  in  the 
regular  course,  could  not  have  reached  the  undivided  real  estate 
of  Horatio  which  remains.  The  complainant's  argument  is,  that 
on  the  Garnett'S  filing  a  bill  in  December,  1836,  to  enforce  their 
claim,  in  which  Horatio  and  all  the  others  would  have  been  de- 
fendants  ;  the  law  clearly  entitled  them  to  a  decree  for  payment 
against  Horatio,  Hamilton,  and  the  others  as  legatees.  Then  if 
pending  that  suit,  the  present  complainants  perceiving  that  they 
were  to  be  brought  in  personally  for  the  debt,  had  filed  a  cross 
bill  against  Horatio  and  the  Garnetts,  setting  forth  that  an  ample 
iund  was  left  in  Hoiutio's  hands  to  pay  this  debt,  which  he  had 
squandered  ;  that  as  between  him  and  them  he  ought  to  pay  the 
whole  of  it,  and  that  there  still  remained  to  him  the  undivided 
estate  in  remainder  in  the  Laight  street  house ;  that  this  was 
devised  to  him  by  the  will,  and  that  in  equity  it  ought  to  be 
applied  to  the  Garnett  debt,  to  make  up  from  the  realty  left  to 
him,  the  property  of  others  left  by  the  same  testator,  which  he 
bad  wasted.  And  then  the  cross  bill  had  prayed  for  a  decree  to 
sell  this  real  estate,  and  out  of  it  to  pay  the  Garnett  debt. 

Such  a  course  would  have  exhibited  the  claim  ;  and  its  justice 
is  perfectly  manifest.  The  only  open  point  in  it  is.  whether  such 
claim  is  a  right  or  equity  enforceable  directly  against  the  land  ; 
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or  whether  it  is  any  thing  more  than  a  debt  for  money  paid,  to 
which  all  the  debtor's  property  is  liable,  but  which  is  not  charge- 
able upon  any  specific  portion  of  it  until  judgment  or  execution.(a) 
The  complainants  contend  that  it  is  the  former,  and  on  that  foot- 
ing it  would  be  an  equity  superior  to  the  lien  of  a  subsequent 
judgment.  But  my  statement  of  the  proposition  shows,  that  the 
equity  must  exist  prior  to  the  judgment ;  and  this  the  case  before 
me  does  not  establish. 

I  am  therefore  not  called  upon  to  decide,  whether  there  was 
such  an  equity  upon  a  devastavit  prior  to  1837. 

If  as  seems  probable,  the  waste  occurred  before  the  defend- 
ant's judgment,  the  complainants  ought  to  be  permitted  to  present 
the  question  fairly  to  the  court. 

I  do  not  feel  at  liberty  to  retain  the  bill  for  amendment  at  this 
late  stage  of  the  cause,  and  unless  the  defendants  consent  to  its 
being  amended  on  terms,  it  must  be  dismissed  with  costs,  and 
without  prejudice  to  a  new  bill. 

There  is  one  inducement  on  their  part  to  permitting  such 
amendment.  In  the  event  of  the  claim  against  them  being  sus- 
tained on  this  bill  after  amendment,  they  would  not  be  sub- 
jected to  the  costs  of  the  suit.(6) 


(a)  See  the  difference  between  a  right  to  proceed  against  a  fund,  and  an  equitable 
or  other  lien  thereon,  illustrated  in  the  instance  of  specialty  debts  of  the  ancestor, 
the  heir  havmg  aliened  the  estates  descended.  Richardson  y.  Horton,  7  Beavan's 
R  112. 

(b)  The  defendants  declining  to  allow  the  amendment  suggested,  the  bill  was 
dismiflwd  wiih  costs,  and  without  prejudice. 
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BuRRELL,  Trustee,  &c.,  and  Stewart  v.  Bull  and  others... 

A  hmbsiid  cannot  be  a  witneas  in  favor  of  his  wife,  or  of  her  trustee,  in  a  suit  re- 
specting her  separate  estate  ;  although  he  has  no  interest  in  the  subject  matter. 

Thb  was  held  on  the  ground  that  public  policy  prohibits  husband  and  wife  from 
being  witnesses  for  or  against  each  btber  in  civil  cases,  and  from  testifying  during 
or  subsequent  to  the  marriage,  concerning  what  transpired  between  them  while 
the  marriage  subsisted,  or  came  to  their  knowledge  by  reason  of  the  married  re- 
lation. 

Where  two  or  more  parties  are  mterested  in  a  lease  abont  expiring,  one  of  them 
cannot  take  a  new  lease  in  his  own  name  to  the  exclusion  of  the  others.  And 
if,  after  undertaking  with  the  others  to  procure  a  renewal,  he  take  it  to  hunself, 
and  attempt  to  retain  it  solely,  it  is  a  fraud  upon  his  associates. 

P.  conducted  a  refectory,  owning  three-fourths  of  the  lease,  fixtures,  stock  and 
movables ;  and  S.  owned  the  other  fourth.  B.  and  M.  held  mortgages  on  B.'8 
interest,  which  were  deemed  not  quite  secure ;  arrears  of  rent  were  due  and  a 
distress  made.  B.  and  M.  in  the  absence  of  S.,  agreed  with  P.  to  pay  the  rent 
in  arrear,  if  he  would  give  them  instant  possession  of  the  refectory,  and  that 
they  would  protect  the  interests  of  S.,  who  was  to  refund  to  them  one -fourth  of 
the  arrears.  They  received  possession  of  the  whole  accordingly,  and  placed  an 
agent  in  charge.  S.  on  his  return  assented  to  what  had  been  done.  B.  and  M. 
did  not  pay  the  arrears,  but  suffered  a  sale  therefor  under  the  distress,  at  which 
they  became  the  purchasers  of  the  fixtures,  stock  and  movables,  and  continued  the 
business.  The  lease  had  nearly  expired,  and  before  the  sale  it  had  been  arranged 
that  B.  should  procure  a  new  lease  for  the  common  benefit  of  S.,  B.  and  M.  He 
obtained  the  renewal  in  his  own  name  and  claimed  it  as  his  own ;  and  soon  after 
be  and  M.,  separately,  sold  their  respective  interests  in  the  whole  concern,  to  K.» 
and  delivered  to  him  possession  of  the  whole,  which  he  maintained,  excluding  S. 
In  a  suit  by  S.  against  B.,  M.  and  K. ;  Held,  1.  That  B.  and  M.  were  bound  to 
account  to  S.  for  one.fourth  of  the  profits  from  the  time  they  took  possession, 
tUI  their  sale  to  K.,  and  for  one-fourth  uf  the  price  obtained  for  the  refectory  from 
him,  and  were  entitled  to  credit  for  one-fourth  of  the  rents  paid  by  them  upon 
the  distress  and  subseqaently. 

2.  -That  the  new  lease  obtained  by  B.,  enured  to  the  benefit  of  M.  and  S. 

3.  That  P.  was  a  competent  witness  for  S.,  though  he  was  originally  to  pay  the 
lent  as  a  part  of  the  expenses  of  the  refectory. 

4.  That  IL  was  also  a  competent  witness  for  S.,  his  liability  being  secondary  to  that 
of  B.  and  M.,  and  all  being  liable,  ex  delicto. 

5.  That  the  statute  of  frauds  has  no  application,  either  to  the  agreement  to  pay  the 
arrears  of  rent,  or  to  the  interest  which  3.  claimed  in  the  renewed  iease. 

April  10,  11, 12,  and  May  8 ;  August  2dth,  1845. 

• 

The  bill  was  filed  April  29th,  1843,  by  George  P.  Burrell  as 
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the  trustee  of  the  separate  estate  of  Mrs.  Louisa  M.  Stewart, 
and  Mrs.  Stewart  by  Burrell  as  her  next  friend,  against  Michael 
K.  Burke,  Marcus  Bull,  Henry  S.  McKean,  W.  Coventry  H. 
Waddell  the  general  assignee  in  bankruptcy,  and  J.  Hopkins 
Stewart,  the  husband  of  Mrs.  Stewart. 

The  pleadings  and  proofs  were  voluminous ;  but  it  is  deemed 
sufficient  for  understanding  the  legal  propositions  involved,  to 
state  in  brief  terms,  the  material  facts  as  ascertained  by  the  court 
upon  deciding  the  cause. 

Burrell  was  the  trustee  of  Mrs.  Stewart  in  her  marriage  settle- 
ment, with  ample  powers  of  investment  and  disposal.  •  Mr, 
Stewart  had  no  interest  in  the  separate  estate,  either  present  or 
contingent. 

^William  Pine,  on  the  17th  of  September,  1841,  being  possessed 
of  a  lease  from  the  executors  of  John  T.  Irving,  of  certain  prem- 
ises at  the  corner  of  Nassau  and  Pine  streets,  which  at  a  consid- 
erable outlay  for  fixtures,  furniture,  &c,,  he  had  fitted  up  for  a 
refectory  on  an  extensive  scale ;  sold  and  conveyed  to  Burrell  as 
trustee,  an  undivided  fourth  part  of  the  refectory  with  the  lease, 
fixtures,  stock,  furniture,  &c.,  receiving  therefor  $2000.  From 
that  time  till  December  10th,  1842,  he  conducted  the  refectory 
for  the  account  pf  himself  and  Burrell,  being  allowed  one-eighth 
of  the  profits  for  defraying  expenses,  including  the  rent,  which 
he  agreed  to  pay ;  and  Burrell  received  one-teighth  of  the  profits, 
as  the  income  on  his  investment.  On  the  10th  of  September, 
1842,  Pine  mortgaged  an  undivided  half  of  the  premises,  with 
the  fixtures,  &c.,  to  McKean  to  secure  $1900 ;  and  on  the  1st 
of  October  ensuing,  he  gave  a  like  mortgage  of  $2300  to  Marcus 
Bull  on  his  remaining  one-fourth. 

On  the  9th  of  December,  1842,  the  rent  being  largely  in  arrear, 
and  distress  warrants  therefor  having  been  issued  against  Pine, 
which  if  carried  to  a  sale,  would  break  up  the  refectory,  destroy 
the  good  will  of  the  concern,  and  by  divesting  the  fixtures, 
greatly  depreciate  their  value  ;  Bull  and  McKean  called  on  Pine, 
and  in  the  absence  of  Burrell  and  his  agent,  induced  Pine  to  put 
them  in  full  possession  of  the  refectory,  on  their  agreeing  to  pay 
the  rent  in  arrear,  and  subject  to  Burrell's  right.  Bull  and  Mc- 
Kean at  once  employed  an  agent  to  carry  on  the  business,  and 
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on  the  10th  of  December,  BurrelPs  agent  assented  to  their  acts ; 
it  being  provided  that  he  should  continue  to  receive  one-foiirth  of 
the  net  profits,  and  should  refund  to  them  one-fourth  of  the  ar- 
rears of  rent. 

Instead  of  discharging  the  rent,  Bull  and  McKean  suffered 
(be  landlords  to  proceed  to  a  sale  on  the  distress  warrant  All 
the  stock,  fixtures,  &c.,  except  the  marble  floor,  were  sold,  and 
by  previous  arrangement  between  them,  McKean  bid  off  the 
property  for  his  own  and  Bull's  benefit.  The  latter  paid  $550, 
and  McKean  $300,  to  the  officer  making  the  sale.  From  that 
time  they  conducted  the  business,  excluding  Burrell  from  the 
same.  They  however  offered  to  his  agent,  at  or  about  the  time 
of  the  sale,  to  allow  him  to  participate,  if  he  would  pay  his  pro- 
portion by  a  day  then  fixed  by  them,  which  he  did  not  comply 
with. 

Pine's  lease  terminated  May  1, 1843,  in  anticipation  of  which, 
it  was  agreed  between  Bull,  McKean  and  Burrell's  agent,  before 
the  sale  on  the  distress,  that  they  should  obtain  a  renewal  of  the 
lease  for  their  joint  benefit  proportionate  to  their  respective  inte- 
rests, and  that  Bull  should  negotiate  therefor  with  Mr.  Xrving's 
executors.  Bull  negotiated  accordingly,  and  obtained  the  execu- 
tor's assent  to  terms  by  which  the  rent  in  the  new  lease  would  be 
$1000  a  year  less  than  in  the  current  lease,  and  a  reduction  was 
to  be  made  for  the  unexpired  term  of  the  latter.  But'  on  the 
excuse  that  he  would  not  make  himself  responsible  for  the  whole 
rent,  (which  was  not  communicated  either  to  McKean  or  Burrell,) 
Bull  made  the  arrangement  for  the  renewal  in  his  own  name, 
and  obtained  from  Xrving's  executors,  a  minute  of  its  terms,  on 
which  he  acted  in  his  subsequent  sale,  claiming  the  whole  inte- 
rest in  the  new  term. 

On  the  23d  of  March,  1843,  Bull  sold  all  his  interest  in  the 
lease,  refectory,  d^c,  together  with  the  right  to  the  renewal  of  the 
lease,  to  Burke  for  about  $2400,  and  on  the  28th  of  March, 
McKean  sold  to  Burke  his  interest  in  the  refectory,  d^.,  and  all 
appertaining,  for  about  $2700.  On  the  following  day.  Bull  and 
McKean  put  Burke  into  the  possession  of  the  entire  property,  who 
continued  therein  until  long  after  the  old  lease  expired,  and  who 
obtained  a  renewal  of  the  same  under  the  agreement  made  by 
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Bull  with  the  landlords.  Burke  had  notice  of  BurrelFs  rights 
and  claims  before  paying  the  purchase  money. 

Pine  was  discharged  under  the  bankrupt  law. 

The  bill  claimed  an  account  of  the  property  and  of  the  rents 
and  profits  from  Burke,  Bull  and  McKean,  and  payment  of  the 
value  of  Burrell's  one-fourth  of  the  refectory  and  its  fitments, 
the  good  will  of  the  concern,  and  the  interest  in  the  lease  and 
renewal. 

The  answers  of  Bull  and  McKean  denied  the  agreement  to 
pay  the  arrears  of  rent,  insisted  that  Burrell's  interest  was  termi- 
nated by  the  sale  under  the  distress  warrants ;  and  Bull  alleged 
that  there  never  was  any  valid  or  binding  agreement  for  the  re- 
newal of  the  lease. 

7.  Hastings  and  Edward  Sandfordj  for  the  complainant. 

A.  P.  MaUj  for  the  defendant,  Bull. 

It.  Lockwoodj  for  H.  S.  McKean. 

M.  K.  Burke^  in  person. 

J3.  W.  Bannej/j  for  Waddell,  the  general  assignee. 

Messrs.  Hastings  and  Sandford^  for  the  complainants : 
I.  The  testimony  of  J.  H.  Stewart,  the  husband  of  the  com- 
plainant, L.  M.  Stewart,  in  the  peculiar  circumstances  of  this 
case,  is  competent  for  the  purposes  for  which  it  was  produced. 

It  can  only  be  objected  to  on  one  or  more  of  the  following 
grounds :  1.  Identity  of  interest  between  husband  and  wife ;  2. 
A  s\ipposed  conjugal  bias;  and  3.  On  the  ground  of  public 
policy. 

1.  In  this  case  there  is  no.  identity  of  interest  whatever.  The 
husband  has  no  pretence  of  interest.  The  legal  presumption  of 
interest  arising  from  the  marriage,  is  fully  rebutted  by  the  mar- 
riage settlement  and  the  testimony. 

2.  The  objection  on  the  gronud  of  a  supposed  conjugal  bias, 
goes  to  the  credibility,  and  not  to  the  competency. 
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3.  The  question  of  public  policy,  as  a  reason  for  the  rale  of 
exclusion,  is  far  more  intricate. 

(a)  In  some  of  the  earlier  English  cases,  the  rule  of  exclusion 
is  laid  down  very  broadly,  that  neither  a  husband  or  wife  can 
testify  either  for  or  against  each  other.  (1  Phil.  Ev.  81,  82 ;  4 
Term  Rep.  678.) 

{b)  Yet  the  rule  of  exclusion  even  in  England,  has  been  most 
essentially  modified. 

In  a  collateral  suit  between  thjrd  parties,  husband  and  wife 
may  be  called  to  contradict  each  other.    (I  Phil.  Ev.  79,  80.) 

So  the  wife  may  testify  against  the  husband,  for  an  act  of 
violence  to  her  person. 

On  trial  of  the  husband  for  a  forcible  marriage,  the  wife  was 
adtnitted  to  prove  a  voluntary  elopement.  (McNally's  Ev.  181 ; 
2  Hawk.  P.  C.  46,  ^  76.) 

in  our  own  courts,  see  1  Hill,  63 ;  2  Hill,  181. 

(c)  The  rule  deduced  from  the  English  cases  is  undoubtedly 
as  laid  down  by  Starkie.    (2  Starkie^s  Ev.  399.) 

<'  The  husband  and  wife  cannot  be  witnesses  for  each  oiher^ 
for  their  interests  are  identical ;  nor  against  each  othery  on  the 
grounds  of  public  policy,  for  fear  of  creating  distrust  and  sowing 
dissensions  bet^veen  them,  and  occasioning  perjury."  (Referen- 
ces to  2  Hawk.  P.  C.  46 ;  2  Hale,  279  ;  2  Str.  1095 ;  Co.  Litt.  6, 
112,  187;  2  Vern.  79;  Greenleaf's  BuUer,  286.  See  also  11 
Mass.  288.) 

By  the  rule  thus  laid  down — which  is  the  only  rational  one — 
Stewart's  interest  being  destroyed,  he  is  admissible  for  his  wife. 
He  is  not  called  against  her. 

{i)  The  rule  is  still  further  relaxed  by  American  authorities; 

"  Though  the  rule  of  exclusion  may  still  exist  to  some  pur- 
poses here,  it  ought  very  readily  be  made  to  yield  to  those  cases 
which  are  exceptions  to  its  application."    (10  J.  R.  37,  44.) 

In  the  case  of  Barry  v.  Mercein,  Chancellor  Walworth  says : 
"  Whenever,  therefore,  the  policy  or  necessity  of  admitting  her, 
(the  wife,)  as  a  witness  against  the  husband  is  sufficiently  strong 
to  overbalance  the  principles  of  public  policy  upon  which  the 
geneml  rule  of  exclusion  is  based,  she  ought  to  be  received  as  a 
witness,  if  she  has  no  interest  adverse  to  his."    The  Chancellor 
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cites  Monroe  v.TSoistleion,  Norris's  Peake  App.  24 ;  Swin.  Just 
Rep.  291 ;  Syme's  Just.  Rep.  162. 

The  case  of  Penner  v.  LetDis,  (10  J,  R.  37,  44,)  already  cited, 
treats  the  rule  as  one  that  must  yield  to  circumstances.  See  also 
11  Mass.  288. 

In  the  case  of  Richardson  v.  Learned  et  al.  (10  Pickering's 
Repi  260,  269,)  which  was  the  case  of  an  attachment  suit  hy  the 
wife  and  her  trustee  against  their  agent,  the  husband  was  sworn 
as  a  witness  for  the  wife.  Putnam,  Justide,  says :  '<  The  testi- 
mony of  the  husband  was  properly  received.  The  recovery 
will  not  alter  or  affect  his  legal  rights.  It  is  altogether  contin- 
gent whether  the  wife  will  make  any  appointment  in  his  favor 
after  the  money  •shall  have  been  recovered  by  the  plaintiff,  and 
without  such  new  appointment  the  husband  cannot  touch  the 
property." 

(6)  Stewart  was  the  agent  of  the  trust  estate,  and  his  testimony 
was  therefore  admissible  on  that  ground.  (1  Cowen  &  Hill,  p. 
96  to  98;  1  Hayw.  372,  Curtis  v.  Ingham;  2  Vernon  Rep. 
289  ;  Addison's  Rep.  316,  319 ;  10  J.  R.  37,  44 ;  Strange,  627.) 

II.  The  testimony  of  William  Pine,  objected  to  on  the  ground 
of  interest,  is  competent;  because, 

1.  He  can  .derive  no  benefit  from  this  suit  whatever.  Admit- 
ting that  he  has  a  claim  against  the  defendants.  Bull  and 
McKean,  it  cannot  in  any  way  be  drawn  in  question  in  this 
case. 

2.  His  interest,  if  he  has  any,  is  at  least  equally  balanced. 
He  made  an  absolute  sale  to  Burrell,  and  his  interest  now  lies  in 
qualifying  that  sale,  so  as  to  leave  as  much  as  possible  in  the 
hands  of  Bull  and  McKean,  who  are  alone  responsible  to  him. 
He  is  in  fact  called  against  his  interest.  If  he  sustains  any  loss, 
it  is  by  Bull  and  McKean,  the  mortgagees  in  possession,  and  not 
by  complainant. 

3.  A  decree  in  bankruptcy  has  passed  against  him,  and  all 
his  interest  is  absolutely  vested  in  the  defendant  Waddell,  his 
assignee,  who  is  a  party  to  this  suit. 

4.  Neither  Pine,  nor  his  assignee,  can  make  any  claim  either 
under  or  against  the  complainants.  If  either  of  them  has  any 
claim  it  is  of  course  subject  to  the  right  of  the  complainants  to 
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compensation  for  their  one-fourth,  and  consists  only  in  the  right 
of  redemption  for  the  other  three-fourths  held  by  McKean  and 
Boil. 

III.  The  testimony  of  Burke,  objected  to  on  the  ground  of 
inteiest,  is  clearly  competent. 

1.  He  bought  of  Bull  and  McKean,  and  is  therefore  interested 
in  maintaining  their  title  adverse  to  complainants.  He  is  called 
by  complainants  against  his  interest. 

2.  No  decree  can  in  this  cause  be  made  to  promote  his  interest. 
K  he  should  be  made  liable  to  complainants  as  the  holder  of  the 
property  with  notice ;  still  he  bought  the  title  of  Bull  and  Mc- 
Kean, and  he  has  his  ren^edy  over  against  them.  But  his  testi- 
mony cannot  form  the  basis  of  a  decree  for  his  benefit. 

lY.  When  Bull  and  McKean  made  their  respective  loans  to 
Pine,  they  knew  that  the  complainants  were  the  absolute  owners 
of  an  undivided  fourth  of  the  lease  for  years  then  unexpired, 
and  also  of  the  fixtures  and  personal  property  on  the  premises ; 
and  that  Pine,  the  owner  of  the  other  three-fourths,  had  cove- 
nanted in  consideration  of  retaining  one-eighth  of  the  profits — 
that  is  half  of  complaini^nt's  legitimate  profits — to  pay  the  whole 
of  the  accruing  rent ;  which  was  a  covenant  running  with  the 
lease  if  not  with  the  personalty,  so  far  at  least  as  parties  and 
privies  are  concerned ;  and  when  they  came  into  possession  of 
the  other  three-fourths,  as  mortgagees  in  possession,  they  held 
subject  to  Pin^  covenant  to  pay  rent,  &c.,  as  they  derived  the 
advantage  of  the  covenant,  a  release  of  one-eighth  of  the  profits, 
and  by  suffering  the  complainant's  title  to  be  defeated  by  their 
negligence,  while  in  possession,  they  are  at  least  liable  in  equity 
for  the  amount  received  by  them  on  their  sale  to  Burke,  especially 
as  that  amount  was  procured  by  taking  advantage  of  their  own 
wrong. 

1.  Suppose  this  property,  prior  to  defendant's  mortgages,  had 
been  seized  and  sold  under  a  landlord's  warrant,  would  not  the 
complainants  have  been  fully  paid  out  of  the  surplus,  before  Pine 
could  have  received  any  thing  1 

2.  As  Bull  and  McKean  took  possession  of  their  three-fourths 
under  an  express  agreement  with  Pine,  to  protect  complainant's 
interests,  as  testified  to  by  Pine,  they  ought  not  to  be  permitted 
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to  gain  an  advantage  which  he  could  not  have  gained.  The 
yielding  of  possession  to  them  by  Pine,  was  a  good  consideration 
for  their  agreement  to  him,  especially  as  connected  with  the  ad- 
vantage of  the  enjoyment  of  one-half  of  complainant's  profits 
as  released  by  their  covenant.  Else  it  would  work  a  gross  fraud 
upon  him,  and  iipon  the  complainants. 

V.  If  the  defendants,  Bull  and  McKean,  are  to  be  regarded  as 
absolute  purchasers  of  their  three -fourths ;  then,  as  they  took 
under  a  full  notice  of  complainant's  rights  under  the  covenant 
with  Pine,  without  affording  complainants  any  opportunity  to 
object,  either  as  to  the  making  of  the  mortgages,  or  as  to  the  sur- 
render of  the  possession,  they  were  equitably  bound,  even  in  the 
absence  of  the  agreement;  to  provide  for  the  accruing  rent  out  of 
the  fund  provided  by  Pine  for  that  purpose,  to  wit :  one-eighth 
of  the  profits  relinquished  to  him  by  the  complainants,  and  his 
three-fourths.  The  defendants  having  by  their  neglect  suffered 
the  personalty  to  be  sold  in  bad  faith,  and  procured  and  disposed 
of  the  new  lease  for  their  exclusive  advantage,  they  are  equita- 
bly chargeable  with  the  whole  amount  of  the  complainant's 
claim  and  reasonable  interest,  or  profits. 

VI.  By  their  agreement  at  and  about  the  time  of  the  surrender, 
taking  possession,  as  they  did,  under  full  notice  of  complainant's 
equities,  the  defendants.  Bull  and  McKean,  placed  themselves  ia 
a  relation  to  the  complainants  of  a  strictly  fiduciary  character. 
They  will  not,  therefore,  be  permitted  to  advantage  themselves 
by  a  breach  of  faith,  and  must  account  for  at  least  that  advan- 
tage, as  well  as  for  the  consequences  of  their  violated  faith,  even 
if  the  agreement  itself  should  be  deemed  to  be  void  under  the 
statute  of  frauds.  They  have  derived  an  advantage  by  viola- 
ting a  trust  reposed  in  them  by  complainants,  and  if  necessary 
to  the  ends  of  justice,  they  may  be  charged  as  trustees. 

Yll.  But  the  agreement  of  Bull  to  pay  rent,  to  reduce  rent, 
and  to  procure  a  new  lease  for  the  joint  benefit  of  himself, 
McKean,  and  the  complainants,  connected  as  it  was  with  their 
several  interests  in  the  subject  matter,  and  with  the  release  to 
him  by  McKean  of  one-eighth  of  the  entire  three-fourths  as  a 
consideration  therefor,  was  a  legal  and  binding  agreement  upon 
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Bull  without  being  reduced  to  writing.  He  at  any  rate  must 
account. 

nil.  By  the  agreement  of  the  9th  and  10th  of  December, 
1842,  the  defendants,  Bull  and  McKean,  and  the  complainants 
became  partners,  and  the  new  lease,  as  well  as  the  property  pur- 
chased at  the  landlord's  sale,  enured  to  the  benefit  of  *all;  and 
the  defendants  having  disposed  of  the  whole  for  their  own  bene- 
fit, must  now  account  with  complainants  for  the  property  and  for 
the  profits  which  might  have  accrued,  but  for  their  mismanage- 
ment (Story  on  Part.  619,  629,  and  notes;  Pickering  v. 
BoUes,  1  Bro.  C.  C.  197 ;  17  Vesey,  298,  305,  311 ;  1  Ball  &  B. 
29,  46,  47 ;  1  ibid.  409,  417,  Mulvany  v.  Dillon,) 

IX.  The  defendant  Burke,  having  purchased  the  property  with 
his  eyes  open,  and  after  full  notice,  got  no  title,  as  against  the 
complainants ;  and  he  must  therefore  account. 

Hr.  Man^  for  the  defendant  Bull,  made  the  following  points : 

I.  Stewart  is  incompetent  as  a  witness  for  the  complainant 
(2  Kent's  Com.  178, 179,  note  d. ;  Gresley's  Eq.  Ev.  246 ;  5  Rus- 
sell,  19;  2  Fonbl.  Eq.  457,  note  ;  1  Bl.  Com..  443;  1  Burrow's 
R.  443 ;  2  Stark.  Ev.  400,  708 ;  7  J.  J.  Marsh.  263 ;  6  Binney, 
483;  1  Phill.  Ev.  76,  82;  8  Paige,  49,  50;  2  Cow.  &  HilPs 
Notes,  1556 ;  7  Johns.  Ch.  R.  229,  245,  247 ;  1  Ry.  <fc  M.  352 ; 
4  T.  R.  678.) 

II.  Pine  and  Burke  are  also  incompetent  as  witnesses  for  the 
complainants.    (5  Paige,  638 ;  1  Barb.  Ch.  Pr.  259.) 

III.  The  complainants  cannot  have  a  depree  against  Bull, 
because  by  examining  Burke,  who,  or  whose  propertj^,  is  prima- 
rily liable,  they  have  discharged  both  him  and  Bull  so  far  as  the 
present  suit  is  concerned.  {Bradley  v.  Root,  6  Paige,  632, 636, 
637;  Thompson  v.  Harrison^  I  Cox,  344 ;  1  Barb.  Ch.  Pr.  258, 
and  cases  there  cited ;  Bernall  v.  Donegal,  3  Dow's  P.  C.  133, 
160;  MeadburyY,  Isdall,  9  Mod.  438;  Ambler,  878.) 

Burke  and  his  property  being  discharged,  no  decree  can  be 
made  in  this  suit,  which  will  not  be  inconsistent  with  the  case 
made  by  the  bill.  {Cblton  v.  Ross,  2  Paige,  396;  Story's  Eq. 
Pleadings,  J  42;  1  Barb.  Ch.  Pr.  37;  Mitford's  Pleadings,  38 
and  39,  and  cases  there  cited;  2  Peter's  B.  596,  612.) 
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lY.  The  landlord's  sale  divested  Stewart's,  (or  Burrell's)  rights 
in  the  fixtures,  furniture,  &c.,  and  vested  the  title  in  McKean, 
and  through  him  in  Bull.  Complainants  are  bound  by  Stewart's 
acts  and  defaults. 

Y.  The  statute  of  frauds  is  an  entire  bar,  so  far  as  the  claim 
to  the  present  lease  is  concerned.  The  pretended  agreement  for 
procuring  and  sharing  in  a  lease  was  void  by  the  statute ;  and 
the  pretended  agreement  between  Bull  and  Irving  for  a  lease 
was  also  void  by  the  same  statute.  (2  R.  S.  134,  i  8,  and  com- 
pare sections  6  and  7 ;  1  R.  L.  p.  78,  §§  9  to  14 ;  Notes  of  Revi- 
sers, 3  R.  S.  665 ;  Story's  Eq.  Jur.  §  563, 566,  note,  768 ;  2  Paige, 
181 ;  4  ibid.  197;  2  P.  Will.  620;  2  Atkyns,  160;  1  Ponbl.  Eq. 

B.  1,  ch.  3,  §  8.) 

YI.  The  doctrine  of  resulting  trusts,  or  trusts  raised  by  ope- 
ration of  law,  does  not  apply  to  the  present  case.  (1  Hilliard's 
Abridg.  p.  214,  §§  31  and  32,  and  cases,  viz :  1  Yernon,  276 ;  5  J. 

C.  R.  388 ;  2  ibid.  409 ;  2  Atkyns,  71 ;  4  Bibb,  102 ;  2  Story's 
Eq.  §  768.) 

Mr.  Lockwood^  for  McKean,  urged  substantially,  the  same 
grounds ;  and  cited  in  addition,  German  v.  Machin^  6  Paige, 
288,  and  1  Barb.  Pr.  268. 

The  Assistant  Yice-Chancellor. — ^The  defendants  move 
to  3uppress  the  deposition  of  Mr.  Stewart,  who  was  sworn  as  a 
witness  for  his  wife.  He  has  no  interest  in  the  event  of  the  suit, 
and  the  objection  of  bias  does  not  go  to  his  competency. 

But  on  the  ground  of  public  policy,  I  think  he  was  an  incom- 
petent witness. 

The  complainants  relied  upon  the  case  of  Richardson  r. 
Learned^  (10  Pick.  261,)  where  the  Supreme  Court  of  Massa- 
chusetts held  the  husband  to  be  a  competent  witness  for  the 
trustee  of  the  wife  in  an  action  for  a  part  of  her  separate  estate. 
The  conclusion  was  deduced  from  the  fact  that  the  husband  had 
no  interest  in  the  event  of  the  suit,  without  adverting  to  the 
effect  of  the  principle  upon  the  married  relation.  On  the  other 
hand,  in  Snyder^s  Lessee  y.  Snyder^  (6  Binney,  483,)  the  Su- 
preme Court  of  Pennsylvania  came  to  an  opposite  conclusion. 
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reposing  their  opinion  upon  what  appears  to  be  the  true  ground, 
public  policy. 

In  Hopkins  v.  Smith,  (7  J.  J.  Marsh.  263,)  the  Court  of  Ap- 
peals in  Kentucky  decided  that  the  husband,  although  not  inte- 
rested, could  not  be  a  witness  for  the  wife's  trustee  in  an  action 
of  trover  for  a  part  of  her  property. 

In  England,  the  only  case  admitting  such  testimony,  is  Bur- 
ridge  V.  Winter,  (1 C.  &  P.  364,)  at  Nisi  Prius,  before  Abbott,  Ch. 
J.  That  case  was  contrary  to  Monroe  v.  Twistletorij  (Peake's 
Ev.  by  Norris,  248,  and  Appendix,  29,)  previously  decided  by 
Lord  Alvanley,  and  to  Doker  v.  Easier,  (R.  &  M.  198,)  decided 
by  Best,  Ch.  J.,  the  same  year  that  Burridge  v.  Winter  was 
tried.  And  the  latter  case  was  expressly  overruled  in  O'Connor 
V.  Majoribanks,  in  the  C.  P.,  Trin.  T.  1842,  and  the  rule  estab- 
Ushed,  on  consideration,  that  husband  and  wife  should  not  be 
witnesses  either  for  or  against  each  other  in  civil  cases ;  and  that 
without  regard  to  the  circumstance  whether  the  fact  came  to 
them  confidentially  or  otherwise,  neither  could  be  permitted, 
even  after  the  marriage  terminated,  to  testify  concerning  what 
transpired  between  them  during  the  marriage,  or  came  to  their 
knowledge  by  reason  of  the  relation  of  husband  and  wife ;  (6 
Lond.  Jur.  Rep.  509;  5  Scott's  New  Rep.  394.)  This  accords 
with  the  Chancellor's  view  of  the  true  reason  of  the  exclusion, 
as  stated  in  The  People,  ex  rel.  Barry  v.  Mercein,  (8  Paige's  R. 
50,)  and  which  I  feel  bound  to  adopt.  The  Supreme  Court  go 
upon  the  ground  of  confidential  communications  in  Ratcliff  v. 
Wales,  (1  Hill,  63,)  and  Babcock  v.  Booth,  (2  ibid.  181.)  The 
authorities  are  decidedly  against  the  competency  of  the  witness, 
and  his  deposition  must  be  suppressed.  And  see  farther  on  this 
point,  Greenleaf 's  Ev.  384,  et  succ,  §  334,  &c.(a) 

The  testimony  of  William  Pine  is  objected  to  on  tlie  ground 


(a)  In  Langley  ▼.  FUher,  the  Chancellor  of  England,  April  10,  1845,  held, 
mffinning  Uie  decision  of  the  Master  of  the  Rolls,  that  a  bosband  could  not  be  com- 
pelled to  testify  against  his  wife  in  a  sait  affecting  her  separate  estate.  Reported 
before  the  Chancellor  in  9  Lond.  Jur.  Rep.  837,  and  14  Law  Journal,  N.  S.  Chy. 
102  ;  before  the  M.  R.,  7  Lond.  Jar.  Rep.  164,  and  15  Law  Journal,  Chy.  73. 
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of  interest.  It  is  said  he  was  liable  to  pay  the  rent  as  between 
himself  and  Burrell,  and  a  decree  in  favor  of  Burrell  will  satisfy 
that  liability. 

If  that  be  the  result,  I  think  his  interest  is  balanced.  There 
is  nothing  to  prevent  Bull  and  McKean  from  suing  him  upon 
their  respective  mortgage  debts,  for  whatever  sum  they  were 
compeMed  to  pay  by  reason  of  the  fourth  of  the  rent  in  arrear 
when  they  took  possession.  The  amount  applicable  to  the  re- 
duction of  their  mortgage  debts,  is  diminished  by  the  amount  of 
such  rent  then  chargeable  on  the  property  surrendered  ;  and  al- 
though their  mortgages  were  upon  three-fourths  only  of  the  stock 
and  fixtures,  yet  their  rights  and  interests  as  occupants  of  the 
premises,  were  afiected  by  the  entire  rent  in  arrear.  The  answers 
show  that  when  they  contemplated  paying  the  arrears,  it  was  the 
whole,  and  not  three-fourth  parts,  that  they  designed  to  pay. 
Thus  it  seems  that  Pine  was  liable  to  the  defendants,  (and  so 
remained  when  he  testified,)  and  if  the  result  of  this  suit  should 
cause  them  to  pay  the  one-fourth  of  the  rent  which  was  in  arrear 
on  Burrell's  one-fourth  of  the  lease,  it  will  not  exonerate  Pine 
from  answering  over  to  them  in  respect  of  the  thereby  increased 
deficiency  upon  his  mortgage  debt. 

There  is  another  ground  which  is  decisive  of  this  question. 
The  allegations  in  the  bill  would  be  a  complete  defence  to  Pine 
in  any  action  brought  by  Burrell  for  his  omission  to  pay  the  rent. 
The  bill  shows  that  Burrell  ratified  and  adopted  Pine^s  surrender 
to  the  defendants,  and  accepted  their  engagement  to  pay  the 
rent.     This  was  a  satisfaction  of  Pine's  liability  in  ihat  respect. 

The  defendant  Bull  moved  to  suppress  the  re-examination  of 
W.  Pine  on  the  25th  of  October,  1844 ;  because  his  examination 
had  been  closed,  and  was  then  resumed  upon  the  same  matters. 
The  first  objection  taken  before  the  examiner  fails  because  the 
ground  of  the  objection  was  not  stated.  When  the  objection  is 
taken  at  folio  240,  the  ground  is  stated,  and  the  question  and 
answer  on  that  folio  must  be  suppressed. 

There  is  also  a  motion  to  suppress  the  testimony  of  Burke, 
because  he  is  a  party  defendant,  and  it  is  said  is  primarily  liable 
for  the  claim  made  by  the  bill.  As  to  the  former  objection,  the 
fact  does  not  appear  on  this  motion  that  a  replication  was  filed 
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to  his  answer.  Hence  his  being  a  party,  is  not  of  itself  a  ground 
for  excluding  his  testimony.  As  to  his  interest,  he  was  not  liable 
at  all  to  the  complainant  in  equity,  unless  he  bought  with  notice 
of  the  rights  slated  in  the  bill-  If  he  did  buy  with  such  notice, 
he  became  a  participant  in  the  fraud  which  the  bill  charges  upon 
Bull  and  McKean.  For  such  fraudulent  conduct,  the  complain- 
ant could  recover  against  the  latter  alone,  or  against  them  and 
Burke  also.  If  he  chose  to  omit  Burke,  and  should  recover 
against  the  others,  there  would  be  no  contribution  due  from 
Burke  to  them.  And  a  recovery  against  them,  without  satififac- 
tioD,  would  not  prevent  a  recourse  to  him.  Thus  Burke  has  no 
interest  which  makes  him  incompetent.  He  may  have  a  bias, 
strong  in  proportion  to  the  probability  of  the  complainants  pro- 
ving notice  against  him,  conjoined  with  the  prospect  of  their 
obtaining  full  satisfaction  upon  a  decree  against  Bull  and  Mc- 
Kean. 

The  point  that  Burke  was  primarily  liable,  was  urged  against 
any  decree  being  made  at  all,  as  well  as  against  the  competency 
of  his  testimony. 

The  only  liability  of  his  which  can  be  so  considered,  is  for  an 
account  of  the  profits  subsequent  to  the  time  when  he  took  pos- 
session of  the  refectory.  This  account  is  doubtless  waived  by 
the  complaiuants  using  him  as  a  witness. 

In  respect  of  the  account  claimed  after  the  sale  on  the  land- 
lord's warrant  and  before  Burke  took  possession,  he  has  no  inter- 
est whatever.  And  in  respect  of  the  claim  for  an  account  of 
the  sale  of  the  stock,  fixtures,  possession  and  lease  to  Burke ;  the 
parties  who  made  the  sale  and  received  the  proceeds  of  it  are 
primarily  accountable  on  the  case  made  by  the  bill.  It  would 
be  very  hard  if  Burke  should  be  held  accountable  before  those 
who  obtained  his  money  by  the  alleged  fraud  upon  the  com- 
plainants. 

Upon  the  merits  of  this  case,  I  have  had  no  difficulty,  notwith- 
standing the  elaborate  and  ingenious  argument  of  the  counsel 
for  BuU. 

The  testimony  establishes  that  Bull  and  McKean,  for  the  con.- 
sideration  of  obtaining  the  immediate  possession  of  the  refectory, 
agreed  to  pay  the  rent  then  in  arrear.    Whether  one-fourth  of  it 
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was  to  be  refunded  by  Burrellj  is  not  material  to  this  part  of  the 
inquiry,  and  I  will  omit  it  for  the  present. 

The  motives  for  the  agreement  were  obvious  and  pressing. 
The  refectory  in  operation  was  then  deemed  a  valuable  property. 
The  stock,  fixtures,  &c.,  separated  from  the  refectory,  the  lease 
and  the  good  will,  were  worth  far  less  than  their  mortgages. 
Those  mortgages  entitled  them  to  take  the  stock  and  fixtures, 
but  they  could  not  have  obtained  possession  of  the  leasehold, 
without  Pine's  consent,  till  about  the  end  of  the  current  lease. 
Thus  a  divesting  and  sale  of  the  movables,  whether  by  the  dis- 
tress warrants,  or  on  their  own  mortgages,  would  have  broken 
up  the  refectory,  and  resulted  in  the  certain  loss  of  a  large  por- 
tion of  their  debts.  Pine  was  in  the  exclusive  possession,  but  he 
possessed  one-fourth  of  it  for  Burrell,  its  absolute  owner. 

In  the  absence  of  Burrell  and  his  agent,  being  pressed  by  Bull 
and  McKean  to  put  them  in  possession,  he  made  the  agreement, 
by  which  he  in  effect  relinquished  to  them  his  equity  of  redemp- 
tion in  the  three-fourths  of  the  lease,  and  delivered  up  to  them 
the  entire  possession  and  the  good  will  of  the  refectory  ;  and  by 
which  they  agreed  to  pay  the  rent  and  to  protect  Burrell's  inter- 
ests. That  the  delivery  of  possession  on  the  evening  of  the  9th 
of  December,  was  entire  and  complete,  is  shown  by  the  fact  that 
Pine  never  after  had  any  charge  there  ;  and  Bull  and  McKean 
placed  Thompson  in  charge,  who  proceeded  before  Stewart  re- 
turned, as  having  charge  not  of  three  undivided  fourths,  but  of 
the  whole  establishment. 

Stewart's  resuming  possession  of  the  one-fourth,  the  ensuing 
day  on  his  return,  by  proceeding  to  the  premises,  asserting  Bur- 
rell's right,  and  assenting  to  Thompson's  agency ;  did  not  alter 
or  change  the  terms  on  which  the  parties  had  been  let  into  pos- 
session. By  those  terms  they  were  bound  to  respect  Burrell's 
interest,  precisely  as  they  and  Thompson  were,  after  Stewart's 
assent  to  what  had  been  done. 

The  statute  of  frauds  has  no  application  to  this  agreement. 
Instead  of  its  performance  of  necessity  being  postponed  more 
than  a  year,  it  was  necessarily  to  be  performed  immediately. 

Both  the  answers,  although  they  deny  the  agreement,  show 
that  Bull  at  least  intended  to  pay  the  rent.    And  looking  at  the 
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fact  that  Mr.  Irving  issued  the  distress  warrants  in  consequence 
of  information  from  Bull ;  the  agreement  to  pay  the  rent,  there- 
by acquiring  possession,  and  the  subsequent  omission  to  pay  it ; 
there  is  certainly  good  reason  to  suspect  Bull  of  a  design  to  de- 
fraud both  Pine  and  the  complainants. 

But  it  is  unnecessary  for  the  complainants  to  show  any  fraud- 
ulent intent.  It  suffices  that  there  was  a  valid  agreement  made 
for  their  benefit  on  which  they  had  a  right  to  rely ;  by  the  viola- 
tion of  which  the  defendants  became  nominally  the  exclusive 
owners  of  the  whole  establishment  except  the  lease  of  the  build- 
ing ;  and  upon  the  strength  of  such  ownership  they  excluded  the 
complainants  from  the  whole,  including  the  lease.  They  did 
not  pay  the  rent ;  the  necessary  consequence  was  a  sale  under 
the  distress  warrants,  and  they  became  the  purchasers,  and  coa- 
tinued  the  business. 

NoWy  it  makes  no  difference  whether  Burrell,  by  their  subse- 
quent understanding  with  Stewart  on  the  lOth  of  December,  was 
to  bear  a  fourth  of  the  arrears  or  not.  They  were  to  pay  the 
arrears  in  the  first  instance.  Until  they  paid  the  rent,  they  had 
no  claim  on  Burrell  for  the  fourth  part,  if  there  were  such  an 
agreement.  And  as  they  did  not  pay  the  arrears,  Burrell  was 
never  in  default  for  not  refunding.  Much  was  said  of  the  inade- 
quacy of  the  value  of  the  stock,  fixtures,  &c.,  to  constitute  any 
inducement  to  Bull  and  McKean  for  the  alleged  agreement  to 
pay  the  rent.  I  cannot  discover  any  inadequacy.  Pine  esti- 
mated the  establishment  as  worth  $10,000.  In  March  following 
McKean  sold  his  share  to  Burke  for  $2500,  and  Bull  obtained 
for  his,  including  the  good  will  of  the  new  lease,  $2350. 

The  sale  having  resulted  from  Bull  and  McKean's  violation  of 
their  engagement  and  of  their  duty  to  Burrell,  it  did  not  alter  or 
affect  the  rights  of  Burrell  as  between  him  and  them.  He  con- 
tinued in  equity  the  owner  of  the  fourth  part  of  the  stock,  fix^ 
tores,  &c.,  until  the  sale  of  the  same  to  Burke.  (So  far  as  Burke 
is  concerned,  Burrell  ratifies  that  sale  by  waiving  a  decree  against 
him.) 

The  complainants  are  therefore  entitled  to  an  account  of  the 
profits  of  the  concern  from  the  19th  of  December,  1842,  until 
Burke  took  possession,  and  to  a  decree  for  such  profits,  and  for 
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one-fourth  of  the  sums  obtained  from  Burke  on  the  sale  to  him 
in  respect  of  the  stock,  fixtures,  furniture,  &c.,and  the  possession 
of  the  premises.  Although  Bull  did  not  convey  the  complain- 
ant's fourth  of  the  subsisting  lease  by  name,  yet  he  did  coi^vey 
the  possession  expressly,  and  he  and  McKean  gave  possession  of 
the  whole  to  Burke.  The  lease  was  then  within  five  weeks  of 
its  determination  ;  and  the  defendants  in  effect  assumed  to  clothe 
Burke  with  the  whole  right  to  the  premises.  They  should  there- 
fore account  for  the  price  obtained,  as  if  they  had  actually  trans- 
ferred the  entire  lease. 

The  complainants  having  used  the  testimony  of  Burke,  I  think 
it  establishes  against  them  the  position  that  their  agent,  Stewart, 
agreed  to  refund  to  Bull  and  McKean  one-fourth  of  the  arrears 
of  rent  which  they  were  to  pay  on  taking  possession. 

The  accounting  will  accordingly  provide  for  this,  and  it  must 
proceed  upon  the  basis  of  the  reduced  rent  paid  to  the  landlords 
during  the  closing  period  of  the  lease. 

The  remaining  question  in  the  cause  relates  to  the  renewal  of 
the  lease,  at  a  reduced  rent,  for  which  Bull  contracted  with  the 
landlords.  It  is  proved  that  while  Burrell  had  an  acknowledged 
interest  in  the  current  lease  with  Bull  and  McKean,  it  was  ar- 
ranged that  Bull  should  obtain  a  new  lease  for  their  common 
benefit,  on  the  best  terms  he  could.  The  other  parties  intrusted 
the  whole  negotiation  to  him.  Bull  accordingly  negotiated  for 
the  renewal,  his  interest  in  the  premises  being  known  to  tlie 
landlords,  and  obtained  the  promise  of  the  same  at  a  yearly  rent 
$1000  less  than  that  in  the  old  lease.  And  after  having  the 
terms  of  renewal  settled  in  writing,  not  so  as  to  be  legally  bind- 
ing on  the  landlords,  but  so  as  to  be  certain  of  their  accomplish- 
ment ;  he  refused  to  recognize  BurrelPs  right  to  participate  in  it, 
and  finally  appropriated  its  benefit  to  himself,  excluding  McKean 
also.  I  agree  with  his  counsel  that  no  resulting  trust  arose  from 
this  transaction  ;  but  I  cannot  perceive  that  the  statute  of  frauds 
has  any  application,  although  the  whole  arrangement  was  by 
parol. 

It  was  a  transaction  by  which  one  of  three  joint  owners  of  a 
lease,  deputed  by  his  associates  to  obtain  its  renewal  for  the  com- 
mon benefit,  and  availing  himself  of  his  part  ownership  and  his 
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connection  with  the  property  to  obtain  such  renewal ;  procured 
it  in  his  own  name,  and  attempted  to  shut  out  his  associates  from 
sharing  in  its  advantages.  It  is  in  short,  an  unmitigated  fraud, 
against  which  courts  of  equity  have  ample  jurisdiction  to  grant 
relief. 

Without  citing  the  authorities  at  large,  I  refer  to  James  v. 
Dean,  (11  Ves.  383,  and  15  ibid.  236 ;)  Featherstonhaugh  v.  Fen- 
mckj  (17  ibid.  298 ;)  Pickering  v.  Vowles,  (1  Bro.  C.  0. 197 ;) 
Mulvany  v.  Dillon,  (1  B.  ic  Beatt.  409.Xa) 

The  defendant  Bull  must  account  for  the  sum  received  by  him, 
precisely  as  if  the  renewed  lease  had  been  engaged  to  Burrel), 
McRean,  and  himself,  according  to  their  respective  interests  in 
the  outstanding  term. 

There  must  be  a  decree  accordingly,  reserving  the  question  oi 
costs  and  all  further  directions. 


Bard  and  Wetmore  v.  Chamberlain  and  others. 

Under  a  sfatement  in  the  bill,  that  by  an  act  of  the  legislatare  of  another  state,  a 
corporation  was  created  with  yarious  powers  and  dnties ;  the  complainant  cannot 
prore  that  the  charter  of  such  corporation,  conferred  on  it  the  power  to  loaa 
money  on  real  estate  and  to  take  bonds  and  mortgages. 

Corporations,  in  this  country,  owe  their  existence  to  the  legislative  power ;  they  arer 
created  for  specific  and  defined  objects  and  purposes ;  and  they  derive  all  their 
powers  from  their  charters.  To  ascertain  their  capacity,  reference  must  bv  had 
to  their  acts  of  incorporation.  It  cannot  be  inferred,  from  the  mere  fact  that  they 
are  created  bodies  politic  and  corporate. 
March  8;  August  28,  1847. 

This  was  a  bill  to  foreclose  a  mortgage  eitecuted  August  26th, 
1835,  by  S.  Chamberlain  and  his  wife  to  The  American  Life 
Insurance  and  Trust  Company,  on  lands  in  the  city  of  BuSalo. 
The  mortgage  was  assigned  to  the  complainants  on  the  15lh  of 
November,  1842. 


(a)  See  also  Gibbes  v.  Oibwn,  reported  pastea  ;  and  5  Paige,  268. 
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The  mortgagees  were  a  corporation  created  by  the  legislature 
of  the  state  of  Maryland.  The  mortgage  was  made  payable  at 
the  office  of  the  agency  of  the  company  in  the  city  of  New  York. 

The  bill  set  forth  the  charter  of  the  company  in  the  manner 
stated  in  the  opinion  of  the  court ;  and  at  the  hearing,  the  com- 
plainants introduced  in  evidence,  the  act  of  incorporation  and  the 
subsequent  statutes  amending  and  consolidating  the  same. 

The  defendants,  S.  and  H.  S.  Chamberlain,  (the  latter  owning 
the  equity  of  redemption,)  in  their  answers  insisted  that  it  was 
not  shown  that  the  corporation  had  power  to  make  the  contract 
set  forth  in  the  bill.  They  also  alleged  that  the  mortgage  and 
the  whole  transaction  in  regard  to  it,  occurred  in  the  state  of 
New  York,  that  the  American  Life  Insurance  and  Trust  Com- 
pany exercised  franchises  and  assumed  to  act  as  a  corporation  in 
this  state,  keeping  an  office  and  making  loans ;  and  that  the 
mortgage  was  void,  both  for  this  cause,  and  because  the  transac- 
tions which  led  to  it,  were  a  violation  of  the  laws  of  this  state, 
known  as  the  restraining  laws. 

Testimony  was  taken  at  large  on  the  defence  set  up  in  the  an- 
swers, and  the  principal  argument  at  the  hearing  was  on  the 
points  thus  presented.  This  branch  of  the  case  is  omitted  ;  the 
decision  having  turned  on  the  objection  to  the  competency  of  the 
corporation  to  contract. 

D.  Lord^  Jr.,  for  the  complainants. 

Edward  Norton,  for  the  defendants,  S.  and  H.  S.  Chamberlain. 

The  Assistant  Vice-Chancellor. — The  bond  and  mort- 
gage in  question  were  executed  to  l^'he  American  Life  Insurance 
and  Trust  Company,  on  the  26th  of  August,  1835. 

The  bill  alleges  that  the  mortgagees,  by  an  act  of  the  General 
Assembly  of  the  state  of  Maryland,  passed  at  the  December 
session  in  1833,  were  created  a  body  politic  and  corporate,  and 
as  such,  various  powers  were  conferred  and  duties  imposed  upon 
them.  These  powers,  the  bill  states,  were  altered  and  modified 
by  several  statutes  at  subsequent  sessions,  and  in  December, 
1837,  an  act  was  passed  consolidating  the  original  and  supple- 
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mental  acts,  and  more  clearly  defining  the  powers  and  duties  of 
the  oompany. 

The  consolidating  act  is  then  eet  forth  at  large,  and  by  its  pro- 
visions, the  oompany  was  clothed  with  the  power  to  loan  money 
on  real  estate,  and  incidentally  to  take  bonds  and  mortgages. 

The  bill  does  not,  however,  allege  either  in  terms  or  by  impli- 
cation, that  when  the  mortgage  of  Chamberlain  was  executed, 
these  powers  were  incident  to  the  company. 

This  omission  is  made  a  point  by  the  defendants,  who  insist 
that  the  bill  shows  no  legal  capacity  in  the  corporation  to  make 
the  contracts  set  up  by  the  complainants,  and  therefore  no  valid 
or  binding  contract  is  established.  The  objection  rests  wholly 
npon  the  frame  of  the  bill.  It  is  a  narrow  ground  upod  which 
to  dispose  of  the  cause,  but  it  is  one  upon  which  the  parties  have 
a  right  to  insist ;  and  if  it  be  well  taken,  an  examination  of  the 
graver  questions  presented  at  the  hearing,  is  unnecessary. 

The  only  charge  in  the  bill  which  can  be  relied  upon  as  setting 
up  the  powers  exercised  in  making  this  contract,  is  that  the  com- 
pany \<cas  created  a  body  polUic  and  corporate.  This  it  is  con- 
tended, covers  the  whole  ground,  and  any  restriction  in  its  dealings 
and  powers,  must  be  shown  by  those  alleging  its  existence. 

Although  it  be  true,  that  a  corporation  at  common  law,  would 
as  such,  have  capacity  to  lend  money  and  take  a  bond^and  mort- 
gage ;  yet  in  fact  all  corporations,  in  this  country,  owe  their 
existence  to  legislative  power,  and  are  created  for  specific  and 
defined  objects  and  purposes.  They  derive  all  their  powers  from 
their  charters.  By  the  use  of  certain  general  terms,  the  ordinary 
capacity  of  corporations  is  usually  bestowed  in  these  charters, 
^iih  such  limitations  and  additions  as  the  legislative  wisdom  has 
deemed  proper.  But  the  capacity,  as  well  as  the  existence  of 
each,  is  derived  from  the  act  of  the  legislature,  and  to  that  we 
must  refer  to  ascertain  the  extent  of  such  capacity. 

Chief  Justice  Marshall  says  of  one  of  these  corporations :  "  It 
may  correctly  be  said  to  be  precisely  what  the  incorporating  act 
has  made  it,  to  derive  all  its  powers  from  that  act,  and  to  be  ca- 
pable of  exerting  its  faculties,  only  in  the  manner  which  that 
act  authorizes."  {Head  v.  The  Providence  Insurance  Company^ 
2  Cranch,  167.) 

Vol.  hi,  5 
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And  Chief  Justice  Taney,  in  The  Bank  of  Augusta  v.  Earle, 
(13  Peters,  587,)  says :  '•  It  naay  be  safely  assumed  that  a  corpo- 
ration can  make  no  contracts,  and  do  no  acts  either  within  or 
without  the  state  which  creates  it,  except  such  as  are  authorized 
by  its  charter ;  and  those  acts  must  also  be  done  by  such  officers 
or  agents,  and  in  such  manner  as  the  charter  authorizes." 

In  Runyan  v.  Lessee  of  Coster^  (14  Peters,  122,)  Judge 
Thompson  said,  that  a  corporation  can  have  no  legal  existence 
out  of  the  sovereignty  which  created  it.  Its  residence  in  one 
state  is  no  insuperable  objection  to  its  power  of  contracting  in 
another ;  but  the  corporation  must  show  that  the  law  of  its  crea- 
tion gave  it  authority  to  make  such  contracts,  when  it  sets  up 
contracts  made  in  a  foreign  state. 

The  American  Life  Insurance  and  Trust  Company,  was  one 
of  the  corporations  of  the  modem  school,  created  for  defined  ob- 
jects and  with  limited  purposes.  The  bill  declares  that  it  was 
created  a  body  politic  and  corporate,  and  as  such^  various  pow- 
ers and  duties  were  conferred  and  imposed  upon  it.  This  shows 
that  it  was  thus  defined  and  limited  in  1833;  and  when  the 
mortgage  was  executed,  so  far  as  the  bill  discloses,  it  was  a  body 
created  by  a  statute  which  made  it  a  body  corporate  with  various 
powers  and  duties. 

I  cannot  under  the  decisions,  undertake  to  say  what  those 
l)Owers  and  duties  were,  or  to  assume  that  it  had  capacity  to  take 
a  bond  and  mortgage  for  money  lent,  or  for  any  other  considera- 
tion. The  bill  goes  far  enough  to  show  that  the  charter  expressed 
the  powers  which  it  conferred,  but  falls  short  of  informing  the 
court  what  those  powers  were. 

The  objection  to  the  bill  appears  to  be  well  taken. 

It  is  an  objection  of  form  only,  which  might  have  been  raised 
by  a  demurrer,  and  I  feel  warranted  in  retaining  the  suit,  and 
allowing  an  amendment  of  the  bill  upon  terms. 
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March  v.  Ludlum  and  others.  ^ 

When  there  is  a  dispute,  and  one  of  the  parties  consults  an  attorney,  solicitor  or 
coonselloT  on  the  subject ;  the  communications  between  snch  party  and  his  legal 
adviser  are  sacred,  and  the  courts  will  not  permit  them  to  be  divulg^ed  without  the 
client's  consent 

There  is  <t  dispute,  when  there  are  conflicting  rights  in  existence,  or  claims  made, 
to  the  same  property ;  which,  unless  abandoned  by  one  party  or  the  other,  or 
arranged  amicably,  will  terminate  in  litigation. 

The  privilege  is  not  affected  by  the  circumstance  that  the  client  offered  no  com- 
pensation, and  the  legal  adviser  did  not  make  or  expect  to  make  any  charge  for 
his  opinion. 

It  is  highly  important  to  the  prevention  of  litigation,  and  indispensable  to  the  ad- 
ministration of  justice  after  it  ensues,  that  the  privilege  of  free  and  unreserved 
communication  by  parties  with  their  legal  advisers,  should  be  preserved  invi- 
olate. 

The  court  of  chancery  cannot  set  aside  a  public  sale  made  by  an  officer  who  is  not 
acting  onder  the  direction  of  the  court,  on  the  ground  of  the  inadequacy  of  the 
sum  bid  by  the  purchaser,  however  gross  or  startling  it  may  appear. 

Nor  is  it  a  ground  for  relief  against  such  a  sale  regularly  conducted,  that  the  party 
chiefly  interested  in  attending  upon,  or  preventiug  it,  was  ignorant  that  it  was  to 
take  place  ;  even  if  the  property  sell  for  a  twentieth  part  of  its  value. 

A  judgment  creditor  purchased  the  farm  of  his  debtor,  at  a  sale  under  the  judgment. 
The  farm  was  worth  (3000,  and  was  subject  to  a  mortgage  to  the  loan  commis- 
saoners  for  (131,  executed  sixteen  years  before.  The  debtor  ceased  to '  pay  the 
interest  thereon  after  the  sale,  upon  which  the  farm  was  advertised  by  the  com- 
missioners and  sold  and  conveyed  to  L.  a  neighbor  of  the  debtor,  for  0146.  The 
creditor  residing  in  a  distant  state,  was  ignorant  of  the  existence  of  the  mortgage 
nntil  after  the  sale,  as  was  his  attorney  who  resided  in  the  county.  The  sale  was 
advertised  according  to  the  commissioners  usual  practice.  The  notice  was  publish- 
ed m  a  newspaper  which  had  the  greatest  circulation  in  the  part  of  the  county  where 
the  farm  was  situated  and  was  tu  be  sold,  and  the  notices  were  posted  in  the  same 
part  of  the  county.  The  attorney  lived  in  a  different  section,  where  there  were 
three  newspapers  of  a  much  larger  circulation.  There  were  but  five  dr  six  persons 
present  at  the  sale.  L.  went  with  the  debtor  to  the  sale,  and  was  urged  by  the 
debtor  to  buy  the  farm.  After  arriving  he  consented  to  buy  it,  and  borrowed  the 
money  for  the  puipose  at  the  place  of  sale.  After  the  sale,  he  permitted  the  debt- 
or to  occupy  the  farm,  the  latter  taking  a  lease.  There  was  no  proof  that  L. 
bought  the  farm  for  the  debtor,  or  that  any  of  the  consideration  was  furnished  by 
the  debtor,  or  that  either  of  them  deterred  or  prevented  others  from  hearing  of  or 
attending  the  sale.  On  a  bill  by  the  creditor  to  set  aside  the  sale  for  fraud 
and  unfairness,  held  that  the  sale  was  regular,  and  that  it  could  not  be  set  aside 
on  the  facts  established.    Also  held,  that  after  the  sheriff*  *s  sale,  there  was  no  re- 
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laiion  of  trnst  or  confidence  between  the  debtor  and  the  creditor,  nor  any  duty  on 
the  part  of  the  former,  which  required  him  to  apprise  the  latter  of  the  impending 
sale,  or  precluded  him  from  buying  at  the  sale. 
*  April  14,  and  May>  5 ;  September  10,  1845. 

In  1^25,  Ephraim  Wilcox,  being  the  owner  of  a  farm  of  one 
hundred  acres  in  Romulus,  afterwards  Yarick,  in  the  county  of 
Seneca,  mortgaged  it  to'the  loan  commissioners  of  that  county, 
to  secure  the  payment  of  $131,  with  interest  annually.  Isaiah 
W.  Smith,  in  March,  1831,  purchased  the  farm,  subject  to  the 
mortgage. 

On  the  24th  day  of  August,  1840,  Enoch  C.  Marchj  the  com- 
plainant, recovered  and  docketed  a  judgment  in  the  Supreme 
Court,  against  Smith  with  several  others,  for  about  $3000.  At  this 
time  Smith  owned  the  farm  of  one  hundred  acres ;  together  with 
two  other  parcels  of  twenty-five  and  thirty-seven  acres  respective- 
ly, which  two  were  mortgaged  for  their  value* " 

On  the  10th  of  April,  1841,  these  premises  were  sold  by  the 
sheriff,  by  virtue  of  an  execution  issued  on  the  complainant's 
judgment  and  were  purchased  by  him  for  $3166  68,  being  the 
amount  of  his  execution  and  costs.  The  premises  were  not  re- 
deemed, and  on  the  11th  day  of  July,  1842,  they  were  duly  con- 
veyed by  the  sheriff  to  the  complainant 

The  interest  on  the  mortgage  to  the  loan  commissioners  was 
paid  to  the  year  1840.  In  May,  1841,  a  year's  interest  remaining 
unpaid,  the  loan  commissioners  advertised  the  farm  for  sale  pur- 
suant to  the  statute,  and  sold  it  accordingly  on  the  21st  day  of 
September^  1841,  to  Stephen  Ludlum,  for  $146  66,  being  the 
amount  of  the  debt,  interest  and  costs ;  and  on  the  same  day  con- 
veyed the  farm  to  Ludlum* 

Smith  took  a  lease  of  the  same  from  Ludlum,  and  continued 
in  possession* 

On  the  17th  day  of  November,  1842,  the  complainant  filed  the 
bill  in  this  cause,  against  Smith,  Ludlum,  and  John  Sayre,  the 
loan  commissioner  who  acted  in  the  sale,  alleging  that  the 
sale  wa«  collusive  and  fraudulent,  and  praying  to  redeem  the 
farni  on  paying  to  Ludlum  tlie  purchase  money  with  interest  and 
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L.'s  &Lpeii9es,  or  that  die  farm  might  be  resold  under  the  mort- 
gage. 

Among  jother  things,  the  bill  alleged  that  all  the  judgment 
debtors  were  destitute  of  property,  that  the  farm  was  a  valuable 
improved  one,  with  good  buildings  worth  $3000^  and  more,  and 
saleable  for  that  sum,  and  there  was  no  other  fund  out  of  which 
any  part  of  the  debt  could  be  realized.  That  previous  to  the 
sheriff's  sale,  the  complainant  (who  resided  at  St»  Louis  in  the 
state  of  Missouri,)  searched  in  the  county  clerk's  office  for  incum- 
brances on  the  farm,  and  found  none.  On  renewing  the  search 
in  February,  1842,  he  for  the  first  time  received  information  of 
the  existence  of  the  mortgage  to  the  loan  commissioners,  which 
he  had  never  before  suspected.  A  further  inquiry  led,  in  April 
1842,  to  information  of  the  sale  to  Ludlum.  That  on  the  11th 
day  of  Jaly,  1842,  he  tendered  to  Ludlum,  the  amount  of  the 
latteFs  bid  with  interest  and  expenses,  which  Ludlum  refused  to 
receive. 

The  bill  further  alleged,  that  shortly  after  the  sheriff's  sale, 
Smith  called  on  Mr.  Sayre  and  informed  him  that  he.  Smith, 
diould  DO  longer  pay  the  interest  on  the  loan  mortgage,  and 
wished  him  to  advertise  and  sell  immediately.  That  the  com- 
missioner advertised  the  premises  as  having  been  mortgaged  by 
Wilc4)x,  and  the  notice  was  published  in  the  Ovid  Bee,  a  news- 
paper printed  at  Ovid,  Seneca  county ;  but  the  complainant  is 
ignorant  whether  the  advertisement  was  posted  any  where  or  not. 
That  the  Ovid  Bee  had  a  very  limited  ^circulation,  confined  to 
the  vicinity  of  Ovid.  That  Seneca  is  a  shire  county,  the  courts 
being  held  alternately  in  the  north  and  south  shires.  That  in 
the  north  shire  there  were  three  newspapers  published,  each  hav- 
ing a  larger  circulation  than  the  Ovid  paper.  That  there  was  no 
public  conveyance  from  the  north  to  the  south  shire,  and  but 
little  inter-conmiunication.  That  the  great  public  thoroughfare  to 
the  West,  is  through  Seneca  Falls  and  Waterloo,  towns  in  the 
north  shire,  from  whence  there  is  constant  and  rapid  communi- 
cation through  the  state.  That  the  complainant's  attorney  re- 
sided in  Waterloo,  as  did  the  complainant  when  in  that  county, 
which  facts  were  known  to  the  defendants.    That  the  Ovid  Bee 
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circulated  but  very  little  in  the  north  part  of  the  county,  and  a 
publication  in  it  would  not  be  likely  to  be  noticed  there. 

The  bill  further  stated,  that  the  sale  was  made  at  the  court- 
house in  Ovid,  pursuant  to  the  advertisement.  That  Smith, 
Ludlum,  and  a  person  called  in  by  them,  were  the  only  persons 
present  at  the  sale.  That  Ludlum  attended  the  sale  for  and  at 
the  request  of  Snaith,  and  Smith  or  his  friends  furnished  to  Ludlum, 
the  funds  used  at  the  sale  or  a  part  thereof,  or  borrowed  the  same 
of  him.  That  the  sale  was  procured  by  the  contrivance  of  Smith, 
that  Ludlum  knew  this,  and  assisted  him  in  preventing  publicity 
and  keeping  it  from  the  complainant  and  all  others,  to  enable 
Smith  to  buy  the  premises  for  himself  in  Ludlum's  name.  That 
divers  persons  were  deterred  from  attending  the  sale  by  assur- 
ances from  Smith  or  Ludlum,  that  the  premises  were  to  be  bid  off 
by  Ludlum  for  Smith ;  and  since  the  sale,  they  or  one  of  them 
have  stated  that  the  purchase  was  for  Smith's  benefit  who  in  fact 
owned  the  premises,  and  that  the  purchase  money  was  loaned  of 
Ludlum.  The  bill  charged  that  the  foreclosure  was  made  at 
Smith's  request,  who  consulted  Sayre  as  to  its  mode  and  effect ; 
that  Wilcox's  name  was  inserted  to  prevent  publicity,  and  to 
enable  Smith  to  have  the  premises  bought  for  his  benefit  for  tho 
sum  due  on  the  mortgage,  and  thus  to  defraud  the  complainant ; 
and  that  Ludlum  bought  the  premises  with  Smith's  money  and 
for  his  benefit.  The  bill  waived  the  defendants  oath  to  their  an- 
swer ; — but  it  contained  many  special  interrogatories,  which  ac- 
counts for  portions  of  the  answer  hereafter  stated. 

The  answer  of  Smith  and  Ludlum  denied  all  the  fraud, 
collusion  and  contrivances  chargecT  in  the  bill.  It  stated  that 
Smith  became  insolvent  by  the  failure  of  a  bank  in  which 
he  was  concerned,  and  all  his  property  was  sold  on  execution 
in  1840,  and  early  in  1841.  he  never  expected  to  redeem 
his  farm  from  the  sheriff's  sale,  and  was  not  able  longer  to 
pay  the  interest  on  the  loan  office  mortgage.  He  called  on 
Sayre  and  informed  him  that  he  could  not  and  did  not  intend 
to  pay  the  interest ;  his  motive  being,  to  save  Sayre,  who  was 
an  old  man,  the  trouble  of  calling  on  him,  which  he  supposed 
Sayre  as  an  old  neighbor  and  acquaintance,  would  do.  That  he 
did  not  ask  Sayre  to  advertise  or  sell,  or  express  to  him  any  wish 
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in  the  matter,  or  consult  with  him  on  the  subject ;  nor  was  the 
advertisement  made  or  sale  held  by  his  procurement.    That  Lud- 
lnm knew  nothing  of  Smith's  interview  with  Sayre.    That  the 
Ovid  Bee  had  a  general  circulation  in  the  southern  and  central 
parts  dT  the  county,  which  has  a  north  and  south  shire  and  jury 
districts  ;  and  was  the  only  paper  published  in  the  south  shirCf 
in  which  the  farm  was  situated,  and  was  the  medium  of  all  legal 
and  other  notices  required  to  be  published  in  that  part  of  the 
county ;  and  was  published  in  the  county  town  for  the  southern 
Aire.     That  they  were  ignorant  as  to  the  circulation  of  the  Bee 
in  the  north  part  of  the  county,  and  as  to  the  circulation  of  the 
newspapers  there  printed.    That  four  persons  besides  the  defen- 
dants, were  present  at  the  sale,  one  of  whom  was  the  county 
clerk  whose  office  was  in  the  court  house,  and  whom  Ludlum 
being  in  his  office,  casually  asked  to  go  up  into  the  court  room. 
The  answer  denied  that  L.  attended  the  sale  at  Smith's  request 
to  buy  the  farm,  or  that  L.  or  any  one  for  him  furnished  the  funds 
for  the  purchase ;  or  that  any  persons  were  deterred  by  their  as- 
surances from  attending  the  sale  ;  or  that  since  the  sale  they  have 
admitted  diat  the  purchase  money  was  loaned  of  L.    Ludlum 
further  answered,  that  he  had  heard  that  the  farm  was  to  be  sold, 
but  not  the  day  of  sale.    That  he  had  engaged  previously  to  go 
on  the  21st  of  September,  1841,  (the  day  of  sale,)  with  H.  Swan 
of  Varick,  to  Lodi,  a  town  next  beyond  Ovid,  on  business  of 
Swan's,  and  was  to  ride  in  Swan's  carriage.  That  on  the  morning 
of  the  21st,  Smith  rode  up  to  L.'s  house  and  told  L.  he  was  going 
to  Ovid  to  attend  the  sale  of  his  farm,  and  hearing  L.  was  going 
to  Lodi,  which  would  take  him  through  Ovid,  asked  L.  to  ride 
with  him  as  far  as  Ovid,  which  L.  did,  as  he  would  otherwise 
have  had  to  walk  to  Swan's.    That  Smith  said  nothing  of  any 
business,  or  intimated  any  wish,  till  after  they  were  on  their  way, 
when  after  recounting  his  misfortunes,  d&c.,  he  asked  L.  if  he  L. 
had  not  better  buy  the  farm ;  to  which  L.  answered  he  could  not, 
as  he  had  not  the  means,  and  no  more  was  said.    After  arriving 
at  Ovid,  L.  seeing  few  people  there,  and  learning  that  BarnaVan 
Vleethad  come  there  prepared  with  money  to  bid  off  another  piece 
of  land  advertised  by  the  loan  commissioners,  but  which  he  found 
was  not  to  be  sold,  and  that  therefore  Van  Vleet  would  lend  the 
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money  to  any  one  who  wished  to  bid  off  Smith's  farm ;  applied  to 
Judge  Sayre  and  learned  the  amount  due,  and  then  and  not  before, 
resolved  to  bid  on  the  property.  That  he  did  this  independent  of 
Smith,  without  any  request  from  him,  and  without  any  promise 
or  expectation  that  S.  or  any  one  for  him  would  repay  the  amount 
bid.  That  L.  borrowed  the  money  on  his  own  application,  on  his 
own  credit,  and  for  his  own  benefit,  without  any  participation  by 
any  one  else.  That  he  bid  off  the  farm,  paid  the  money  down 
and  received  a  deed  from  Sayre,  That  the  purchase  was  with- 
out any  consent  or  understanding,  by  or  with  Sayre  or  any  one 
else ;  for  L.  himself,  by  his  own  act,  and  in  his  own  discretion, 
and'for  the  benefit  of  no  other  person.  That  when  the  bill  was 
filed,  he  was  indebted  to  Barna  Van  Tleet  in  $153,  for  the  money 
so  borrowed,  for  which  the  latter  held  his  note,  dated  the  day  of 
the  sale  but  given  afterwards,  which  note  L.  had  paid  since.  He 
never  called  on  Smith  to  repay  the  money  paid  at  the  sale,  and 
had  no  claim  on  S.  therefor.  Smith,  in  his  answer,  stated  the 
same  facts. 

The  answer  of  Sayre  set  forth  the  mortgage,  and  the  proceedings 
on  it,  to  and  at  the  sale  and  conveyance ;  and  that  the  advertisement 
was  in  the  usual  and  proper  form,  detailing  it,  and  was  published 
and  posted  in  the  usual  manner.  That  the  newspaper  selected,  had 
the  principal  circulation  in  the  shire  of  the  county  where  the  lands 
advertised  were  situated,  had  been  published  several  years,  and 
was  generally  used  for  the  publication  of  legal  notices  in  the 
south  jury  district  And  he  indignantly  denied  every  charge 
and  intputation  in  the  bill,  of  fraud,  collusion,  consultation,  Ac. ; 
stating  that  he  had  simply  done  in  the  premises  what  the  law 
required  of  him,  without  the  least  expectation  or  supposition  that 
a  fraud  or  injury  to  any  person  was  to  be  effected  thereby. 

The  cause  was  heard  on  pleadings  and  proofis.  The  com* 
plainant  proved  by  the  evidence  of  his.  attorney,  the  searches 
stated  in  the  bill,  and  the  entire  ignorance  of  both  as  to  the  loan 
office  mortgage,  till  after  the  sale  to  Ludlum.  H.  Swan  testified 
to  the  arrangement  for  going  to  Lodi,  and  L.'s  riding  with  Smith 
to  Ovid,  without  at  the  time  giving  any  explanation.  He  proved 
that  L.  went  with  him  to  Lodi,  as  he  had  agreed.    Mr.  Sayre, 
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examined  his  co-defendants,  testified  that  on  the  day  of  the  sale, 
just  before  it  took  place,  Smith  told  him  that  Ludlum  would  bid 
off  the  faroou  It  was  proved  that  Barna  Van  Yleet  was  at  the 
sale,  and  that  there  was  no  bid  but  Ludlum's,  who  at  once  bid 
the  amount  due  on  the  mortgage,  including  expenses. 

James  McKnight,  for  the  cq^nplainant,  testified,  that  in  a  con* 
Tersation  with  Ludlum  after  the. sale,  he  understood  L.  to  say 
that  he  purchased  the  farm  for  Smith. 

Mr.  Bloomer,  an  attorney  and  counsellor  at  law,  was  intro- 
duced as  a  witness  by  the  complainant,  to  prove  statements 
made  to  him  by  Smith  in  the  spring  of  1842,  relative  to  the 
loan  commissioners'  sale.  It  appeared  that  Smith,  soon  after 
be  became  Ludlum's  tenant,  called  on  Bloomer  and  consulted 
him  in  respect  of  Ludlum's  title  being  a  protection  to  Smith 
against  the  complainant ;  and  the  statements  offered  were  made 
on  this  occasion. 

The  defendant's  counsel  objected  to  the  testimony  proposed  to 
be  given,  on  the  ground  that  Smith's  communication  to  Bloomer 
was  privileged,  and  ought  not  to  be  divulged.  The  complainant 
insisted  on  the  evidence,  and  the  witness  testified  at  large  as  to 
what  took  place  between  himself  and  Smith.  When  the  cause 
came  on  to  be  argued,  the  defendants  moved  to  suppress  the 
deposition  of  Bloomer,  and  after  argument  upon  the  question,  it 
was  wholly  suppressed,  as  will  appear  in  the  decision,  past. 
This  result  makes  it  unnecessary  to  insert  the  testimony. 

On  the  part  of  the  defendants,  it  was  proved  that  the  Ovid 
Bee,  in  1841,  had  been  published  for  six  years,  and  then  had  a 
circulation  of  300  to  350,  principally  in  the  county  of  Seneca, 
and  in  the  southern  shire,  in  which  it  was  the  only  newspaper. 
Four  or  five  were  taken  in  Waterloo,  and  ten  or  twelve  in  Sene- 
ca Falls.  It  was  the  medium  of  the  publication  of  sheriff's 
sales,  mortgage  sales,  and  other  legal  notices. 

Barna  Van  Vleet  proved  the  cause  of  his  attendance  at  the 
sale,  Ludlum's  application  to  him,  and  his  loan  of  the  money,  as 
stated  in  the  answer. 

Some  other  evidence,  it  will  be  seen,  is  adverted  to  in  the  opin- 
ion of  the  court. 

ToL.  IIL  6 
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0.  fir.  Plaii  and  /.  L,  White,  for  the  complainant,  made  the 
following  points : 

1.  The  sale  under  the  loan  office  mortgage,  was  a  fraud  as 
against  March.  No  rule  can  be  made  defining  the  limits  of  fraud, 
as  each  new  rule  would  be  followed  by  a  new  evasion,  (Jeremy's 
E.  Juris.  383 ;)  and  hence  the  /luthority  of  the  court  is  not 
circumscribed,  and  it  judges  every  case  upon  its  own  peculiar 
circumstances,  (3  Bacon's  Abridg.  299.) 

Circumstances  in  this  case  which  are  the  indicia  of  fraud. 

1.  John  Sayre,  the  commissioner  of  loans,  Ludlum,  Smith, 
and  Hanks,  were  the  only  persons  present  at  the  ssde. 

2.  Smith  and  Ludlum  were  neighbors,  they  went  together, 
notwithstanding  Ludlum's  promise  to  go  with  Henry  Swan  oa 
business. 

3.  Ludlum  was  the  only  bidder,  and  he  bid  at  once  the  amount 
of  the  mortgage. 

4.  The  advertisement  of  sale  was  published  in  the  <'Ovid 
Bee,"  a  paper  of  very  limited  circulation. 

5.  Smith  continued  to  occupy  the  farm. 

6.  Smith  went  to  the  commissioner  of  loans,  (Sayre,)  with  one 
Jared  Van  Vleet,  to  induce  him  to  sell  the  farm  under  the  mort- 
gage ;  distance  six  miles,  and  they  had  no  other  business. 

7.  Smith  informed  Sayre  in  advance,  that  Ludlum  would  bid 
in  the  farm,  (showing  an  agreement.) 

8.  Ludlum  borrowed  money  of  Van  Vleet's  son,  who  was 
there  when  the  farm  was  sold.    No  note  was  given. 

9.  Admission  of  Smith  to  Bloomer,  that  it  was  fixed  to  be  safe. 

10.  Admission  of  Ludlum  to  McKnight,  that  he  purchased  for 
Smith. 

IL  The  price  was  grossly  inadequate.  The  farm  was  worth 
$4000 ;  and  the  amount  paid  was  $146  65. 

11.  "Where  the  circumstances  of  the  case,  or  the  situation  of  the 
parties,  are  such  as  to  aflFord  one  of  them  power  to  take  advan- 
tage of  the  other,  and  the  price  is  grossly  inadequate,  the  court 
will,  at  the  suit  of  the  injured  party,  rescind  the  transaction.  (6 
Har.  <fc  John.  435  ;  13  Vesey,  103  j  16  ibid.  512 ;  4  John.  Ch.  R. 
118,  which  is  in  point.)    And  the  reason  is,  that  suspicious  cir- 
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cumstances,  combined  with  inadequacy  of  price,  make  in  equity, 
a  case  of  fraud.     (Jeremy's  Equity,  397.) 

III.  When  under  a  decree  of  foreclosure,  property  is  fairly  sold 
to  a  stranger,  mere  inadequacy  is  not  sufficient  to  set  aside  the 
sale,  unless  it  be  so  great  as  to  be  evidence  of  fraud  or  unfair- 
ness in  the  sale ;  (9  Paige  Ch.  R.  259, 261.)  A  case  can  scarcely 
be  imagined,  where  tiie  price  could  be  more  inadequate  than  in 
this ;  and  eight  ''  suspicious  circumstances,"  independent  of  the 
relative  ''  situations  of  the  parties,"  combine  with  it  to  make  a 
luminous  case  of  fraud. 

IV.  The  testimony  of  Jared  Van  Vleet  is  impeached  not  only 
by  itself,  but  by  circumstances  detailed  by  other  witnesses. 

He  was  throughout  the  counsellor  of  Smith,  gave  direction  to 
the  whole  proceeding  to  defraud  the  complainant,  and  his  testi- 
mony is  not  to  be  relied  upon. 

V.  The  court  have  power  to  set  aside  the  mortgage  sale,  and 
to  order  a  re-sale,  if  fraud  or  unfairness  charactenze  the  first 
sale,  and  the  complainant  has  sustained  damage  thereby,  which 
would  otherwise  be  irreparable. 

Edward  Sandfordj  for  the  defendants,  made  the  following 
points: 

I.  The  mortgage  of  Ephraim  Wilcox  to  the  commissioners  for 
loaning  money  in  tA  county  of  Seneca,  was  a  valid  lien  upon  the 
premises  in  question.  It  was  not  necessary  that  such  mortgage 
should  be  recorded  in  the  clerk's  office  of  that  county.  The  com- 
plainant had  actual,  as  well  as  constructive  notice  of  its  existence. 
(5  Web.  &  Skin.  Laws,  392 ;  Laws  of  1808 ;  1  Rev.  Stat.  367, 
8.  $2,  2d  ed.) 

II.  By  the  non-payment  of  interest  on  this  mortgage  within 
twenty-two  days  from  the  first  Tuesday  of  May,  1841,  the  loan 
commissioners  became  vested  with  an  indefeasible  estate  in  the 
mortgaged  premises,  the  mortgage  became  ipso  facto  foreclosed 
by  the  de£Btult,  and  no  title  to  the  premises  remained  in  the  com- 
plainant under  the  sale  made  by  the  sheriff  to  him  on  the  10th 
April,  1841.  A  sale  having  been  made  subsequently,  on  the  first 
i»f  September,  1841,  under  the  act,  by  the  commissioner,  no  title 
vested  in  the  complainant  under  the  conveyance  made  by  the 
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sheriff  to  him.    (Laws  of  1808,  p.  367,  §  11,  ^  15 ;  9  Johns.  Rep. 
129 ;  14  J.  R.  360 ;  3  J.  C.  R.  338.) 

III.  The  sale  made  by  the  sheriff  to  the  complainant  of  the 
equity  of  redemption  of  Smith,  conveyed  to  the  complainant  all 
Smith's  interest  in  the  mortgaged  premises.  He  was  neither  le- 
gally nor  morally  bound  to  keep  down  the  interest  upon  the 
prior  incu(dbrances,  he  had  not  the  means  to  do  it,  and  the  com- 
plainant knew  his  destitute  circumstances.  {Prevost  v.  Gratz, 
Peters'  C.  C.  Rep.  27S\  Jackson  v.  Woolsey^  11  Johns.  Rep. 
446 ;  Fish  v.  Sarbe,  6  Watts  &  Serg.  18,  22.) 

lY.  This  court  has  no  jurisdiction  to  entertain  a  bill  to  set  aside 
the  proceedings  of  the  commissioner  to  sell,  and  in  making  the 
sale,  on  the  ground  of  irregularity.  {Mayor  of  Brooklyn  v.  Mes- 
erole,  26  Weni  132.) 

V.  The  only  ground  on  which  the  court  can  entertain  the  bill 
is  the  alleged  fraud  and  conspiracy  between  Smith,  Ludlum  and 
the  commissioner,  to  sell  and  purchase  the  premises  in  question, 
without  the  knowledge  of  the  complainant.  Such  fraud  can 
only  consist  in  the  false  representation  of  material  facts ;  or  in 
the  designed  suppression  or  concealment  of  matters  from  the  com- 
plainant, which  the  defendants  were  bound  to  have  communica- 
ted to  him ;  and  which  misrepresentation  or  concealment  have 
misled  and  deceived  him  to  his  injury.  All  fraud  isi  utterly  de- 
nied, and  none  is  proved.  (3  Term  Rep.  9L  ;  Pasley  v.  Free^ 
man,  6  Ves.  Jr.  173,  183.) 

YI.  There  was  no  fraud  upon  the  complainant  in  Smith's 
omitting  to  pay  the  interest  after  the  complainant  had  purchased 
his  property  nor  in  the  loan  commissioners  proceedings  to  adver- 
tise and  sell  upon  the  non-payment  of  the  interest  according  to 
law.  There  would  have  been  no  fraud  upon  the  complainant 
had  Smith  himself  become  the  purchaser  at  that  sale.  He  owed 
neither  debt  nor  duty  to  the  complainant,  and  had  the  privilege 
of  any  other  citizen  to  become  a  purchaser. 
•  YII.  Ludlum  was  a  bona  fide  purchaser,  and  the  complainant 
is  not  entitled  to  redeem  from  him.  But  had  he  purchased  for 
Smith,  or  with  his  money,  he  would  be  entitled  still  to  hold  the 
premises.  The  complainant  has  no  title  or  claim  to  redeem,  nor 
was  there  any  fraud  upon  the  complainant  in  his  becoming  such 
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purchaser.   {Sherrill  y.  Crosby,  14  Johns.  Rep.  358 ;  4  J.  R.  240 ; 
1  R.  S.  2d  ed.  722,  §  51.) 

VIIL  The  fraud  charged  in  the  bill  as  against  the  complain-  * 
ant,  Ls  that  notice  of  the  sale  was  published  in  the  Ovid  Bee,  to 
keep  the  complainant  in  ignorance  of  the  proceeding.  The  an- 
swers deny  the  allegation  of  fraud,  and  the  proofs  show  that  this 
publication  was  the  only  one  which  could  properly  have  been 
made. 

IX.  The  fraud  upon  the  law  charged,  that  Smith  and  Ludlum 
deterred  any  person  from  attending  and  bidding  at  the  sale,  is  ut- 
terly denied  in  the  answers  and  wholly  unsupported  by  proof. 

X.  The  bill  of  complaint  should  be  dismissed  with  costs. 

The  Assistant  Tice-Chancellor. — Before  looking  into 
Uie  merits  of  this  case,  I  will  dispose  of  the  motion  to  suppress 
the  testimony  of  D.  C.  Bloomer.  Mr.  Bloomer  was  an  attorney 
and  counsellor  at  law,  and  Smith  went  to  his  office  and  consulted 
him,  in  regard  to  the  probable  validity  of  Ludlum's  title  against 
that  of  March  ;  Smith  having  taken  a  lease  from  Ludlum.  The 
statements  of  Smith,  which  are  sought  to  be  proved  by  Bloomer, 
were  drawn  out  from  hinjt  by  the  inquiries  which  Bloomer  made 
in  order  to  advise  him  intelligibly.  Smith  offered  no  compensa- 
tion, nor  did  Bloomer  make  or  expect  to  make  any  charge  for  his 
opinion.  But  he  was  doubtless  consulted  because  he  was  an  at- 
torney or  counsellor,  and  no  statement  or  inquiry  would  have 
been  addressed  to  him,  except  for  that  cause. 

Previous  to  this  time,  March  had  become  the  purchaser  of  the 
farm  under  his  judgment,  at  a  price  so  near  its  value,  that  no 
one  was  likely  to  redeem ;  and  it  was  morally  certain  that  in 
July  following,  March  would  receive  a  sheriff's  deed  of  the  premi- 
ses. Ludlum  had  already  acquired  an  absolute  conveyance  of 
the  same  land,  under  the  loan  commissioners'  sale.  These  two 
titles  were  hostile  to  each  other,  and  could  scarcely  fail  to  result 
in  a  legal  collision.  Smith  was  interested  in  that  result,-as  a 
tenant  under  Ludlum,  and  on  the  assumption  in  the  bill  in  this 
cause,  still  more  interested  as  a  participant  in  Ludlum's  purchase. 
The  bill  was  filed  about  eight  months  after  the  conversation  with 
Bloomer. 
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The  decisions,  in  this  country,  have  been  quite  conflicting  in 
regard  to  the  extent  of  the  privilege  accorded  to  communications 
f  between  clients  and  their  legal  advisers ;  and  there  has  been  no 
less  disagreement  in  the  courts  in  England.  In  this  state,  it  has 
been  held  to  extend  to  confidential  communications  between  the 
attorney  and  client  concerning  the  matter  of  the  suit,  or  to  which 
the  retainer  relates,  where  a  suit  is  in  contemplation.  (See 
Coveney  v.  Tannahilly  1  Hill,  33.)  There  is  no  authority  how- 
ever which  limits  the  privilege  to  the  extent  just  stated. 

In  England,  the  tendency  of  the  modern  decisions  has  been 
to  enlarge  the  privilege,  and  to  carry  out  the  principle  upon  which 
it  is  founded.  The  recent  cases  upon  the  subject  are  very  nu- 
merous. I  will  content  myself  with  a  reference  to  a  few  of  the 
leading  decisions. 

In  Walker  v.  Wildmafij  (6  Madd.  47,)  a  motion  was  made 
for  the  production  of  letters  which  had  passed  between  the  de- 
fendant and  her  solicitor  before  the  suit,  in  confidence,  in  the 
ustial  course  of  business  between  a  solicitor  and  client.  Sir 
John  Leach,  V.  C,  refused  the  motion ;  holding  that  the  protec- 
tion extended  to  every  communication  made  by  the  client  to 
counsel,  or  attorney,  or  solicitor,  for  professional  assistance ;  and 
that  it  was  not  limited  to  such  as  were  made  pending  an  action 
or  suit. 

In  Vent  v.  Pacey,  (4  Russell,  193,)  a  letter  which  the  defend- 
ant had  written  to  his  solicitor  after  the  dispute  arose,  but  before 
any  suit,  directing  him  to  take  the  opinion  of  counsel  upon  the 
question  in  dispute ;  was  held  to  be  privileged  by  Lord  Lynd- 
hurst,  Chancellor,  aflirming  the  order  of  the  Vice-chancellor. 

In  the  previous  case  of  Hughes  v.  Biddulph,  (4  ibid.  190,) 
Lord  Chancellor  Lyndhurst  decided  that  confidential  communi- 
cations between  the  defendant  and  her  solicitors,  or  between  the 
country  solicitor  and  the  town  solicitor,  made  in  their  relation  of 
client  and  solicitors,  either  during  the  cause,  or  with  reference  to 
i/,  though  previous  to  its  commencement,  ought  to  be  protected. 

In  Greenough  v.  Gaskell,  (1  M.  &  K.  98,)  Lord  Brougham, 
Chancellor,  in  an  able  opinion  examining  the  philosophy  and 
true  grounds  of  the  privilege,  declared  his  judgment  that  a  soli- 
citor cannot  be  compelled  to  disclose  matters  which  have  come 
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to  his  knowledge  in  the  conduct  of  professional  business  for  a 
client,  even  though  such  business  had  no  reference  to  legal  pro- 
ceedings, either  existing  or  in  contemplation;  and  he  affirmed 
the  decision  of  the  Vice-Chancellor  which  went  to  the  same 
poiut 

In  his  subsequent  decision  in  Bolton  v.  The  Corporation  of 
Liverpool^  reported  in  1  M.  d&  K.  88,  Lord  Brougham  again  dis- 
cussed the  principle,  and  refused  to  order  the  production  of  cases 
which  the  defendants  had  prepared  and  laid  before  their  counsel, 
m  contemplation  of  the  litigation.  And  he  affirmed  the  decision 
of  Sir  Lancelot  Shadwell,  Y.  C.^  in  the  same  case,  (3  Simons, 
467.) 

In  Nicis  Y.  The  Northern  and  Eastern  Railway  Company^ 
(2  Kean,  76,)  Lord  Langdale,  Master  of  the  Rolls,  who  has  stea- 
dily resisted  all  extension  of  the  application  of  the  principle  of 
this  privilege,  almost  to  the  extent  of  pertinacity;  considering 
himself  bound  by  Bolton  v.  The  Corporation  of  Liverpool^ 
held  a  case  to  be  privileged  which  the  defendants  had  laid  before 
their  counsel,  prior  to  the  suit,  but  after  the  matters  in  dispute 
bad  arisen.  When  the  case  of  Nias  came  before  Lord  Gotten- 
ham  on  the  appeal  from  Lord  Langdale,  (3  M.  &,  C.  365,)  he 
expressed  in  strong  terms  his  approbation  of  the  decision  in 
Bolton  V.  The  Corporation  of  Liverpool^  and  of  the  principle 
upon  which  the  privilege  was  upheld. 

The  principle  was  fully  approved  also,  in  Knight  v.  Marquis 
of  Waterfordj  (2  Y.  «fc  C.  22,  30,  36,)  by  Lord  Abinger,  who 
thought  however  that  the  court  in  Bolton's  case  fell  short  in  ap- 
plying it  to  the  extent  that  case  called  for.  Lord  Langdale  in  a 
prior  case.  Storey  v.  Lord  George  Lennox^  had  commented 
nnfavorably  upon  Lord  Brougham's  decision ;  and  the  latest  in- 
stance which  I  have  seen  of  his  ruling  on  the  point,  may  be 
found  in  Flight  v.  Robinson^  July  31, 1844 ;  (8  Lond.  Jur.  R. 
888.Xa) 

To  recur  to  the  authorities  which  I  proposed  to  cite,  in  Her- 
ring V.  Cloberry^  (I  Phill.  R.  91,)  Lord  Lyndhurst,  held  the  pri- 


(a)  Since  reported  m  8  Beavai^,  23; 
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vilege  to  extend  to  all  communications  which  pass  between  an 
attorney  and  client,  in  the  course  of  business  in  which  the  attorney- 
is  employed  professionally  by  the  client.  And  to  the  same  effect 
is  his  decision  in  Jones  v.  Pugh,  (1  Phill.  R.  96.) 

In  Clagett  v.  Phillips,  (2  Y.  &  Co.  Ch.  Cases,  82,)  Vice-Chan- 
cellor  Knight  Bruce,  decided  that  where  a  dispute  had  arisen  be- 
tween two  parties,  which  might,  unless  amicably  adjusted,  termi* 
nate  in  a  suit,  there  if  coufidental  communications  with  profes- 
sional men  passed  in  the  course  of  the  dispute,  they  would  be  pri* 
yileged  if  litigation  ensued,  though  litigation  might  not  have  been 
contemplated  when  the  communications  took  place. 

Vice-Chancellor  Sir  James  Wigram,  has  in  several  instances 
had  this  subject  under  consideration,  and  has  ably  enforced  the 
application  of  the  privilege  to  all  cases  falling  within  its  establish- 
ed principles. 

In  Lord  Walsingham  v.  Goodrickey  (3  Hare,  122,)  written 
communications  were  held  privileged  from  production,  which 
passed  between  the  defendant  and  his  solicitor,  before  any  dis- 
pute had  arisen  between  the  parties  to  the  suit,  so  far  as  they  con- 
tained legal  advice  or  opinions.  In  that  case-  the  letters  were 
written  in  relation  to  a  sale,  while  negotiations  for  the  sale  and 
in  regard  to  the  title  were  proceeding,  but  before  the  date  of  the 
dispute.  Wigram,  V.  C.  says,  it  is  now  settled,  that  the  com- 
munications between  a  party  and  his  professional  adviser  may 
be  privileged  where  the  solicitor  is  the  party  interrogated,  al- 
though they  do  not  relate  to  any  litigation  either  commenced  or 
anticipated. 

In  Woods  V.  Woods,  (4  Hare'§  R.  83  ;  S.  C.  9  Lond.  Jur.  Rep, 
102,  and  615,)  the  defendant  in  order  to  sustain  a  defence  upon 
the  lapse  of  time  and  the  complainant's  acquiescence,  filed  across 
bill  alleging  the  facts,  and  that  the  opposite  party,  fifteen  years 
before,  had  taken  the  opinion  of  counsel  thereupon,  and  he  set 
forth  the  alleged  case  and  opinion.  The  answer  of  the  defendant 
to  the  cross  bill,  admitted  that  he  had  taken  the  opinion  of  Mr.  Bell 
on  his  title,  (which  was  tlie  subject  of  the  suit,)  about  fifteen  yeaurs 
before,  and  that  the  case  and  opinion  were  in  his  possession  ;  but 
he  submitted  that  they  were  privileged  communications  between 
himself  and  his  counsel,  and  that  he  was  not  bound  to  produce 
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them.  The  production  of  the  opinion  was  insisted  upon,  because 
the  case  and  opinion  were  prepared  and  taken,  before  the  dispute 
in  the  cause  had  arisen,  and  not  with  reference  to  any  pending 
or  expected  litigation.  Sir  James  Wigram,  referring  to  his  judg- 
ment in  Lord  Walsingham  v.  CroocfrtcAre,  refused  the  motion  for 
the  production  of  the  opinion. 

Finally  in  Holmes  v.  Baddeley,  (Nov.  25,  1844,  9  Lond.  Jur. 
Rep.  289,)(a)  the  complainant  claimed  as  sole  heir  at  law  of  S. 
H.,  and  the  defendants  claimed  also  as  her  heirs^  disputing  the 
legitimacy  of  the  complainant.  The  bill  charged  that  the  defen- 
dants had  in  their  possession,  cases,  opinions,  letters,  &c.,  on  the 
subject,  which  the  bill  required  to  be  produced.  It  appeared  that 
soon  after  S.  H.'s  death,  one  A.  H.  set  up  a  claim  as  her  heir,  ad- 
verse to  the  defendants.  They  thereupon  laid  two  cases  before 
their  counsel  and  obtained  opinions,  and  several  letters  passed 
between  their  solicitors  and  diflferent  persons,  respecting  their 
light  to  the  property.  The  opinions  and  correspondence  were 
obtained  and  carried  on,  in  contemplation  of  legal  proceedings 
against  A.  H.  Some  of  the  letters  &c.,  were  written  before  A. 
H.  made  her  claim,  but  after  the  defendants  were  apprised  of  her 
intention  to  make  it.  They  contended  that  the  documents  were 
privileged,  and  so  Lord  Lyndhurst  decided,  reversing  Lord  Lang- 
dale's  order  (reported  in  6  Beavan,  521,)  made  for  their  produc- 
tion. 

These  authorities  satisfactorily  establish  that  where  there  is  a 
dispute^  and  one  of  the  parties  consults  counsel  on  the  subject, 
the  communications  between  them  are  sacred,  and  the  courts 
will  not  permit  them  to  be  divulged  without  the  client's  consent 

The  opinions  of  several  eminent  equity  judges  go  beyond  this, 
and  extend  the  privil^e  to  professional  inter-communications  in 
regard  to  professional  business,  without  reference  to  any  dispute. 

And  the  cases  show  that  there  is  a  dispute,  where  there  are 
conflicting  rights  in  existence  or  claims  made  to  the  same  proper- 


(a)  Reported  BobMqnently  id  1  PhillipB,  476.  And  see  a  more  recent  adjadica- 
tionoD  the  sBbject,  in  Carpmael  v.  PotoU,  before  the  Master  of  the  Rolls,  November 
8th,  1645,  and  before  the  Chancellor,  March  25, 1646 ;  now  reported,  1  PhUl.  R 
$69,  and  15  Law  Journal,  N.  S.,  Chancery,  375. 
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ty,  which  unless  abandoned  by  one  party  or  the  other,  or  ar- 
ranged amicably,  will  terminate  in  litigation. 

The  point  before  me  is  clearly  within  these  authorities.  The 
dispute  was  already  in  existence  when  the  communications  were 
made,  and  it  ripened  into  a  suit  in  a  few  months  afterwards. 

It  is  highly  important  to  the  prevention  of  litigation,  as  well  as 
indispensable  to  the  administration  of  justice  after  it  ensues,  that 
the  privilege  of  free  and  unreserved  communication  by  parties 
with  their  legal  advisers,  should  be  preserved  inviolate.  And  I 
have  no  hesitation  in  adopting  the  principle  of  the  equity  cases 
which  I  have  cited,  in  its  application  to  the  testimony  of  Bloomer. 

The  motion  to  suppress  his  deposition  is  granted. 

Next,  in  regard  to  the  merits  of  the  cause.  The  case  is  bne 
of  very  great  hardship  for  the  complainant,  if  it  be  remediless ; 
a  hardship  against  which  the  court  would  fain  grant  relief,  if 
consistent  with  established  principles  of  law,  and  with  rules  of 
property  which  are  important  to  be  preserved. 

The  bill  makes  no  specific  charge  of  irregularity^  in  the  sale 
by  the  loan  commissioner.  It  alleges  the  complainant's  igno- 
rance as  to  the  posting  of  the  notices  required  by  law,  and  asks 
a  discovery  on  that  point.  But  it  is  plain  that  error  or  irregu- 
larity was  not  intended  to  be  alleged  as  a  ground  for  setting 
aside  the  sale ;  and  I  may  dismiss  that  subject  by  saying  that 
there  is  no  irregularity  established. 

The  gravamen  of  the  bill  is,  that  there  was  a  gross  and  start- 
ling inadequacy  in  the  sum  bid  at  the  sale ;  and  that  the  sale 
itself,  the  price  bid,  and  the  purchase  by  Ludlum,  were  the  result 
of  a  contrivance  between  Smith  and  Ludlum,  aided  by  the  col- 
lusion of  Mr.  Sayre,  the  loan  commissioner,  and  designed  to 
defraud  the  complainant  for  Smith's  benefit. 

To  examine  these  allegations  in  detail.  1.  As  to  the  inade- 
quacy. This  is  unquestionably  very  great,  for  the  property  sold 
for  less  than  one-twentieth  of  its  value. 

But  I  do  not  understand  that  the  court  of  chancery,  can  on 
this  ground  alone,  set  aside  a  public  sale  made  by  an  officer  who 
is  not  acting  under  the  direction  of  the  court.  Instances  of 
greater  inadequacy,  are  of  constant  occurrence  in  sales  for  taxes 
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and  assessments,  made  by  our  state  and  municipal  authorities, 
llie  exercise  of  such  a  jurisdiction,  would,  I  imagine,  be  more 
startling  to  the  public  mind,  than  any  supposable  inadequacy  of 
price,  would  be  to  the  mind  of  the  court.  Over  judicial  sales, 
made  by  its  own  officers,  the  court  of  chancery  has  always  ex- 
ercised a  summary  control,  by  motion  or  petition.  But  even  in 
those  cases,  the  court  will  not  interfere,  on  the  ground  of  inade- 
quacy alone.  {Afnerican  Insurance  Company  v.  Oakley^  9 
Paige,  259;  Br(nvn  v.  Frost,  10  ibid.  243;  Tripp  v.  Cook, 
26  Wend.  143,  156,  159.)  There  must  be  some  surprise,  acci- 
dent, fraud,  or  similar  cause,  other  than  the  neglect  of  the  party 
interested,  or  his  inability  to  raise  the  money ;  to  induce  an  order 
for  a  re-sale  when  the  sale  has  been  made  by  its  own  officers, 
and  under  its  own  process  or  decrees.  Under  any  other  rule, 
confidence  in  snch  sales  would  be  entirely  dissipated,  and  the 
final  result  would  be,  that  creditors  would  become  the  purcha- 
sers upon  their  own  terms.    (And  see  1  Story's  Eq.  Jur.  §  245.) 

The  point  of  inadequacy  was  urged  in  connection  with  the 
other  facts,  as  evidencing  fraud ;  and  I  will  recur  to  it  in  that 
connection.  Standing  by  itself,  it  furnishes  no  ground  for  relief. 
Before  considering  the  circumstances  of  this  sale,  I  will  advert 
to  the  statute  under  which  it  was  made.  It  is  to  be  found  in  the 
Session  Laws  of  1808,  chap.  216 ;  (5  Vol.  Laws,  Webster's  ed. 
392.)  By  the  15th  section,  if  any  borrower  neglected  for  twenty- 
two  days  after  the  first  Tuesday  in  May  in  any  year,  to  pay  the 
yearly  interest  to  the  commissioners,  they  became  seised  of  an 
absolute,  indefeasible  estate  in  the  lands  mortgaged  to  them,  and 
the  mortgagor,  his  heirs  and  assigns  were  foreclosed  of  all  equi- 
ty of  redemption  therein.  Within  eight  days  after  they  became 
thus  seised,  the  commissioners,  by  section  16,  were  required  to 
advertise  the  lands  to  be  sold  on  the  third  Tuesday  of  Septem- 
ber ensuing.  On  that  day,  the  statute  required  them  to  expose 
such  lands  for  sale  at  public  vendue,  and  to  convey  them  to  the 
highest  bidder,  who  thereby  acquired  an  absolute  title  to  the 
same.  If  no  one  bid  as  much  as  remained  unpaid  on  the  mort- 
gage, the  commissioners  were  to  take  possession  o{  the  lands  for 
the  benefit  of  the  state. 

2.  Having  these  enactments  in  view,  there  is  no  pretence  upon 
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the  evidence,  to  charge  Mr.  Sayre  with  collusion  or  connivance 
with  the  other  parties.  It  was  his  imperative  duty  to  advertise 
the  land,  on  the  non-payment  of  the  interest.  Whether  Smith 
begged  him  to  do  this,  or  to  omit  it,  he  had  no  discretion  to  pur- 
sue any  other  course.  He  advertised  it  in  the  manner  which  had 
been  his  custom,  for  more  than  thirty  years  that  lie  had  acted  as 
commissioner ;  he  selected  the  newspaper  and  the  places  for  post- 
ing the  notices,  which  were  the  most  likely  to  give  general  notice 
in  the  vicinity  of  the  lands  advertised ;  and  he  made  this  selec- 
tion, withou\  any  concert  or  consultation  with  the  other  parties, 
and  without  their  knowledge.  The  cases  of  King  v.  Sioney  (G 
i.  C.  R.  322,)  and  Jackson^  ex  dent.  Warden,  v.  Harris,  (3 
Cowen,  241,)  show  that  the  publication  and  posting  of  the  notice 
of  sale  are  sufficient. 

When  the  day  of  sale  arrived,  he  made  the  sale  in  the  accus- 
tomed place^  the  court  room  in  the  court  house.  He  had  no 
right  to  adjourn  the  sale,  or  to  refuse  Ludlum's  bid,  and  if  he  had 
declined  to  execute  a  deed  to  Ludlum,  the  Supreme  Court  would 
have  compelled  him  to  do  it. 

He  knew  nothing  of  the  complainant's  interest  in  the  matter, 
and  he  simply  discharged  his  duty  as  a  public  officer,  without 
turning  to  the  right  hand  or  to  the  left. 

3.  The  next  inquiry  is  into  the  fraud  and  contrivance  of  Smith 
and  Ludlum;  and  in  pursuing  it,  I  will  take  up  the  circumstances 
on  which  the  complainant  relies,  in  the  order  of  time. 

The  first  was  Smith's  going  to  Mr.  Sayre,  to  tell  him  that  he 
should  not  pay  the  interest  any  longer,  and  requesting  Sayre  to 
advertise  and  sell  immediately.  There  is  no  proof  of  any  of 
this  charge,  except  that  Smith  went  to  Mr.  Sayre  and  told  hini 
the  farm  had  been  sold,  and  he.  Smith,  should  not  pay  the  inte- 
rest. This  is  urged  as  a  suspicious  proceeding.  If  it  could  have 
accelerated  the  sale,  or  in  any  manner  influenced  it,  the  visit  to 
the  commissioner  might  have  been  deemed  singular ;  but  it  could 
not  and  did  not  have  the  slightest  effect.  The  statute  was  the 
inflexible  guide  of  the  commissioner.  Mr.  Sayre  says,, that  he 
would  probab^  have  notified  Smith  before  proceeding  to  adver- 
tise ;  and  Smith's  explanation  that  he  went  to  save.  Mr.  Sayre 
from  that  trouble,  is  the  most  probable  that  has  been  suggested. 
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The  next  indicia  of  fraud  relied  upon,  axe  found  in  the  man- 
ner of  advertising  the  sak.  As  this  was  the  act  of  ,the  loan 
commissioner,  without  any  participation  or  even  knowledge,  on 
the  part  of  either  Smitji  or  Ludlum,  it  is  not  imputable  as  a  fraud 
to  them.  I  have  already  expressed  my  opinion  that  the  mode  of 
publishing  and  posting  the  notice  of  sale,  was  proper  and  suf- 
ficient. 

Next  in  order,  is  the  fact  that  Ludlum  rode  to  the  place  of  sale 
with  Smith.  It  certainly  is  not  surprising  that  Smith  should  go 
to  the  sale,  or  that  be  should  prefer  to  have  his  farm  bought  by 
a  neighbor, Jto  having  it  fall  into  the  hands  of  an  entire  stranger. 
Nor  is  it  to  be  doubted,  that  he  hoped' and  expected,  if  a  neigh- 
bor did  buy  it  for  a  small  sum,  that  he  would  at  some  day  be 
pennitted  to  purchase  it  back  on  moderate  terms.  In  this,  he 
neither  hoped  or  expressed  any  thing  improper,  and  he  went  to 
the  sale  as  every  bidder  does  who  attends  an  auction,  with  a  de- 
sire to  obtain  a  cheap  or  advantageous  bargain ;  which  precisely 
as  it  equals  his  expectations,  redounds  to  the  disadvantage  and 
loss  of  others  interested  in. the  subject  matter  of  the  sale.  Instead 
of  this  being-  deemed  wrong  or  improper,  the  law  regards  it  as 
fiiir,  and  rather  to  be  encouraged,  so  long  as  there  is  no  combina- 
tion to  prevent  competition,  or  other  fraudulent  practice  respect- 
ing the  sale. 

Smith  had  no  interest  to  prevent  the  sale  of  the  farm.  His 
title  to  it  was  effectually  divested  by  the  sheriff's  sale ;  not  that 
the  time  for  redemption  had  expired,  but  the  bid  was  nearly  or 
quite  equal  to  its  value,  and  he  was  insolvent  and  had  no  means 
with  which  to  redeem. 

It  was  not  his  duty,  as  between  him  and  the  complainant,  to 
pay  the  interest ;  {Russell  v.  Allen,  10  Paige,  249,  255.)  And 
he  was  under  no  greater  obligation  to  notify  the  complainant  of 
the  impending  sale  on  the  mortgage,  than  any  one  who  intended 
bidding  at  a  master's  sale  would  be  bound  to  notify  a  person 
having  an  interest  in  the  property,  whose  attendance  at  the  sale 
might  interfere  with  his  proposed  speculation. 

In  short,  Smith's  attitude  towards  that  of  the  complainant  was 
not  that  of  duty,  trust  or  confidence.  He  stood  at  arms  length. 
The  complainant  had  satisfied  his  debt  by  the  sale  of  the  farm. 
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The  farm  was  in  effect  his,  and  Smith  bad  as  perfect  a  right  to 
buy  it  in  on  an  old  mortgage,  as  he  had  to  buy  any  farm  of  the 
complainant's  in  which  he  never  had  an  interest. 

It  is  to  be  observed  too,  that  there  is  no  evidence  of  Ludlum's 
having  any  idea  whatever  of  buying  the  property  or  even  attend- 
ing the  sale,  until  the  morning  it  took  place.  On  the  contrary, 
his  answer  to  the  bill  in  this  respect,  is  that  he  entertained  no 
such  intention.  The  ride  to  Ovid  furnished  an  opportunity  to 
concoct  a  conspiracy ;  but  there  had  been  abundant  time  for  that 
purpose  three  months  before,  if  any  were  in  view.  The  mere 
fact  of  riding  in  the  wagon  with  Smith,  instead  of  riding  to  the 
same  place  with  Swan,  if  it  proves  anything  of  the  conspiracy, 
proves  that  Smith  had  not  previously  arranged  it.  If  the  matter 
had  been  understood  before,  Ludlum  would  naturally  have  gone 
with  Swan.  But  the  circumstance  is  fairly  explained.  Ludlum 
had  an  engagement  for  Swan,  which  would  take  him  through 
Ovid ;  made  without  any  reference  to  the  sale.  He  was  to  go 
with  Swan,  but  Smith  came  by  his  house  with  a  wagon,  and 
Ludlum  instead  of  walking  a  mile  to  get  into  Swan's  wagon, 
took  a  seat  with  Smith,  and  rode  all  the  way  to  Ovid.  It  was 
not  quite  so  near  a  route  for  Smith  to  go  by  Ludlum's,  and  it  is 
probable  he  went  that  way  in  order  to  urge  Ludlum  to  attend 
the  sale  and  buy ;  for  it  is  conceded  that  he  did  so  urge  him 
while  on  the  way.  It  is  alleged  that  Ludlum  then  agreed  to 
buy,  and  to  buy  for  Smith's  benefit.  Both  facts  are  positively 
denied,  and  there  is  no  evidence  against  the  answer.  Nor  is  there 
any  proof  that  Ludlum  made  up  his  mind  to  bid,  untiLafter  he 
came  to  Ovid,  and  the  direct  assertion  to  the  contrary  in  his  an- 
swer, is  sustained  by  the  fact  that  he  had  no  money  with  him, 
and  did  not  know  that  he  could  borrow  any,  until  the  hour  of 
the  sale. 

Allied  with  this,  is  the  circumstance  that  Smith  informed  Mr. 
Sayre  a  few  minutes  before  the  sale,  that  Ludlum  would  bid  off 
the  property.  This  was  also  cited  as  evidence  of  an  agreement 
to  buy  for  Smith's  benefit ;  but  the  impression  of  Sayre  does 
not  go  so  far  as  that,  and  if  it  did,  it  would  be  no  evidence  against 
Ludlum. 

I  will  also  advert,  in  connection  with  this,  to  the  next  point 
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made,  that  there  were  only  three  persons  present  at  the  sale,  he- 
sides  the  officer,  viz :  Smith,  Ludimn,  and  Mr.  Hanks,  whom 
they  requested  to  attend.  This  point  is  not  proved.  The  answer 
states  that  there  were  at  least  four  others  present,  and  the  wit- 
nesses mention  the  names  of  two. 

It  is  alleged  in  the  bill,  that  divers  unknown  persons  were  de- 
terred from  attending  the  sale  by  assurance  from  Smith  or  Lud- 
lum  or  both,  that  the  land  was  to  be  bid  off  by  Ludlum  for  Smith. 
This  cha^e  embraces  the  circumstance  that  Smith  so  informed 
Sayre,  and  the  whole  charge  is  pointedly  denied  in  the  answer. 
The  attempt  to  prove  an  opinion  or  impression  of  Mr.  Sa3nre, 
failed  ;  and  it  could  not  overcome  the  force  of  the  denial.  The 
argument  upon  the  absence  of  bidders,  founded  upon  these  cir- 
cumstances, therefore  has  no  basis,  and  falls  to  the  ground.  I 
agree  with  the  complainant's  counsel,  that  if  Smith  and  Ludlum 
had  prevented  purchasers  from  going  to  the  sale,  or  persons  in  at- 
tendance from  bidding,  it  would  have  been  a  fraud  on  the  com- 
plainant But  I  can  discover  no  proof  that  they  attempted  to  do 
either.  I  cannot  derive  that  proof  from  the  absence  of  bidders. 
It  is  a  frequent  occurrence  in  judicial  sales  in  the  country,  that  no 
one  attends  except  the  creditor  or  his  agent. 

Another  badge  of  fraud  is  made  of  the  facts  that  no  one  bid  at 
the  sale,  except  Ludlum,  and  he  bid  at  once  the  amount  of  the 
mortgage.  The  latter  fact,  which  was  so  much  dwelt  upon,  is 
readily  explained.  He  probably  knew  that  by  the  statute,  the 
property  could  not  be  sold  to  any  person,  for  less  than  that 
amount. 

With  the  fact  of  his  being  the  only  bidder,  I  will  take  another 
which  was  pressed  very  hard,  viz.  Ludlum^s  borrowing  the  money 
of  Bama  Van  Vleet,  who  was  present  at  the  sale,  and  who  took 
no  note  for  the  loan.  The  bill  charges  no  fraud  or  collusion  on 
Van  Yleet,  so  that  his  loaning  $160,  to  Ludlum,  and  trusting  him 
several  months  without  a  note,  are  of  no  weight.  But  it  is  deemed 
extraordinary  that  Van  Vleet,  with  the  money  in  hand,  did  not 
bid.  It  is  proved  that  he  came  there  to  bid  on  another  parcel 
advertised  by  the  commissioner,  which  had  been  redeemed  before 
the  sale.  Whether  he  came  for  a  speculation  or  otherwise,  it 
does  not  appear.    He  did  not  intend  to  bid  on  Smith's  land,  and 
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instead  of  bidding,  he  let  Ludlum  have  the  money  for  that  pur- 
pose. ThuiS  it  seems  he  did  not  want  the  speculation,  and  that 
suffices.  The  money  could  not  enable  both  to  bid,  and  I  do  not 
see  how  the  amount  of  the  sale  would  have  been  enhanced,  if 
Van  Yleet  had  bid  instead  of  Ludlum. 

I  now  come  to  the  inadequacy  of  price  urged  in  connection 
with  all  the  foregoing  circumstances.  But  as  each  of  those  has 
proved  to  be  unfounded  ot  unimportant,  the  argument  derives  no 
additional  force. 

It  was  said  there  were  peculiar  relations  between  the  complain- 
aint  and  these  parties.  This  is  a  mistake.  There  was  no  relation 
between  them,  which  inhibited  either  Smith  or  Ludlum  from 
buying  the  farm  for  $146,  or  even  a  less  sum,  if  they  could. 

Most  of  the  authorities  cited  on  this  subject,  were  cases  of  spe- 
cific  performance  where  a  court  of  equity  declined  to  interfere 
because  of  inequality  in  the  contract,  or  where  the  court  relieved 
because  undue  advantage  had  been  taken  of  situations  of  confi- 
dence or  duty.  They  have  no  application  to  public,  statutory  or 
judicial  sales,  made  to  bidders  not  affected  by  any  duty,  trust  or 
fraud. 

Two  other  circumstances  remain  to  be  noticed ;  the  admissions 
of  Ludlum  that  he  purchased  for  Smith's  benefit;  and  Smith's 
continuance  on  the  farm.  Whether  he  did  or  not  so  purchase, 
is  of  no  consequence  to  the  complainant,  as  a  ground  of  relief. 
{Sherrill  v.  Crosby,  14  Johns.  368 ;  Botsford  v.  Burr,  2  J.  O. 
R.  405.)  The  fact,  however,  is  pressed  to  raise  the  inference  of 
combination  between  them,  to  enlist  sympathy  and  stifle  compe- 
tition at  the  sale. 

The  fact  is  positively  denied  by  the  answer,  and  the  testimony 
of  McKnight  is  too  indefinite  to  prove  its  existence. 

As  to  the  possession  of  the  farm,  in  which  Smith  remained  when 
the  testimony  was  taken  in  August,  1843.  From  May  1, 1842, 
he  was  under  a  lease  and  liable  to  rent.  If  Ludlum  had  turned 
Smith  out  of  possession  the  spring  succeeding  his  purchase,  the 
whole  country  would  have  cried  out  upon  his  crudty.  He  had 
a  perfect  right  to  do  it,  and  no  tribunal  on  earth  could  have  pre- 
vented it  But  it  is  not  to  be  used  to  deprive  him  of  his  rights, 
that  he  has  not  exercised  them  to  their  utmost  extent.    An  entire 
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Stranger  to  Smith,  buying  for  such  a  price,  would  doubtless  have 
been  equally  lenient.  As  Ludlum  is  a  neighbor  of  Smith,  I  may 
suspect  or  even  believe,  that  he  feels  sympathy  for  him,  and  in- 
tends to  restore  the  farm  to  him ;  hut  neither  the  suspicion  or  the 
belief,  will  warrant  me  in  charging  him  with  fraud  in  its  purchase 
under  the  circumstances  proved  in  this  suit  In  the  case  of  Den- 
ning- V.  Smith,  (3  J.  C.  R.  332,)  relied  on  by  the  complainants, 
the  sale  was  irregular  and  void  for  no^-compliance  with  the  sta- 
tute ;  and  Chancellor  Kent  deemed  the  evidence  of  abuse  of  trust 
on  the  part  of  the  commissioners,  so  strong,  as  to  be  indicative 
of  fraud.  It  resembled  this  case  only  in  one  point,  the  small 
amount  of  the  bid  in  reference  to  the  value  of  the  property,  and 
that  point  was  not  dwelt  upon  by  the  Chancellor.  Kittg  v.  StotPj 
(&  J.  C.  R.  323,)  was  more  like  this  case.  The  land  was  sold  for 
one-seventh  of  its  value,  and  Mr.  King  who  was  its  owner  by 
purchase  at  a  sheriff's  sale,  was  ignorant  of  the  existence  of  the 
loan  office  mortgage  ;  yet  the  sale  was  sustained  by  Chancellor 
Kent. 

Upon  the  whole,  I  am  unable  to  find  any  warrantable  ground 
for  interfering  with  this  sale.  The  cause  of  the  grievous  loss 
which  the  complainant  encounters,  is  not  the  defendants'  fraud  or 
inequitable  conduct.  It  is  rather  his  own  neglect  to  ascertain  the 
tnie  situation  of  the  property.  Mortgages  to  the  loan  commis- 
sioners, were  a  species  of  lien  of  more  than  thitty  years  standing, 
and  readily  to  be  found  in  the  county  clerk's  office.  The  law 
chained  him  with  notice  of  the  existence  of  this  mortgage,  and  if 
he  had  no  actual  notice,  it  is  not  the  fault  of  the  statute  which 
created  the  lien.  It  is  a  misfortune  from  which  he  cannot  be  re- 
lieved, without  overturning  established  principles,  and  inflicting 
a  greater  public  injury  than  can  be  made  up  by  the  remitted 
hardship  of  this  case. 

The  bill  must  be  dismissed,  and  the  complainant  must  pay  the 
costs  of  Mr.  Sayre.  I  think  under  the  circumstances,  that  the 
complainant  ought  not  to  be  charged  with  the  costs  of  the  other 
defendants. 


Vol.  m. 
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The  New  York  Life  Insurance  and  Trust  Company  v. 
Manning  and  others. 

A  debtor  on  a  mortfrage  bearingr  six  per  cent  interest,  who  at  the  end  of  each  half 
year  for  aeyeral  years,  pays  seven  per  cent,  taking  receipts,  each  expressed  to  be 
for  six  month's  interest ;  cannot  have  the  excess  beyond  six  per  cent,  applied  to  ex- 
tinguish the  principal. 

Each  receipt  so  accepted  by  the  debtor,  is  eridence  of  an  agreement  to  pay  seven 
per  cent  interest  for  the  preceding  six  months ;  and  whether  it  be  deemed  an- 
tecedent or  made  at  the  time  of  payment,  it  has  the  same  consideration,  the  cre- 
ditor's forbearance  ;  and  having  been  executed,  the  court  will  not  interfere,  even 
if  the  agreement  were  not  such  as  could  have  been  enforced. 

Such  receipts  are  not  evidence  of  a  continuing  agreement  to  pay  the  higher  rate  of 
interest  beyond  the  period  which  they  cover. 
September  10  ;  October  2,  1845. 

This  was  a  suit  to  foreclose  two  mortgages  on  the  same  pre- 
mises, executed  by  R.  Manning  to  James  Campbell,  one  for 
$3000,  and  the  other  for  $500,  with  interest  at  six  per  cent,  pay- 
able half  yearly ;  which  were  assigned  by  Campbell  to  the  com- 
plainants, April  30th,  1836.  The  defendant  Manning  in  his  an- 
swer, claimed  that  he  was  entitled  to  be  credited  on  the  princi- 
pal of  the  mortgages,  with  thirteen  semi-annual  payments  of 
seventeen  dollars  and  fifty  cents  each.  He  gave  in  evidence  the 
complainants'  receipts,  thirteen  in  number,  extending  from  1836, 
to  1843,  which  were  thus  expressed.  "Received  of  (kc. 
"  $122  60,  being  the  amount  of  interest  due  on  the  1st  instant, 
on  his  bonds,"  <fcc. 

The  complainants  proved  that  the  payments  expressed  in  these 
receipts,  were  made  for  interest  on  the  mortgages,  and  no  objec- 
tion was  made  thereto  by  Mr.  Manning. 

W.  BettSf  for  the  complainants. 

R.  Manning,  for  the  defendants,  cited  Hollisv.  Wise,  (2  Vern. 
289  ;)  Shode  v.  Parker,  (2  ibid.  316  ;)  ThornhUl  v.  Evans,  (2 
Atk.  330;)   Walker  v.  Penrin,  (Prec.  in  Ch.  50;)   Van  Ben- 
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sduHften  v.  Lawsm^  (6  J.  C.  R.  313 ;)  St.  Andrew^s  Church  v. 
Tompkinst  (7  ibid.  14.) 

Th«  Assistant  Vice-Chancellor. — The  bill  alleges  that 
the  whole  principal  sum  secured  by  each  of  the  mortgages,  is  due 
irith  interest  from  June  1, 1842. 

The  answer  denies  this,  and  sets  up  certain  small  semi-annual 
payments,  which  should  be  applied  to  reduce  the  principal.  In 
support  of  the  answer,  the  defendants  produce  thirteen  receipts, 
each  expressed  to  be  for  six  months'  interest,  and  each  being  equal 
in  amount  to  the  interest  at  7  per  cent.  The  sole  question  there- 
fore is  this : — Can  a  mortgagor  whose  mortgage  secured  6  per  cent 
interest,  and  who  after  the  money  became  due,  regularly  paid  in- 
terest at  the  rate  of  7  per  cent,  afterwards  claim  to  have  the  ex- 
cess which  he  has  paid  beyond  6  per  cent,  applied  to  extinguish 
the  principal  ? 

I  am  clear  that  he  cannot  Each  receipt  taken  and  accepted 
by  the  mortgagor,  is  evidence  of  an  agreement  to  pay  interest  at 
7  per  cent  for  the  preceding  six  months.  Whether  it  be  regarded 
as  proving  an  antecedent  agreement  to  pay  at  that  rate  for  the 
ensuing  six  months,  or  an  agreement  at  the  end  of  the  time,  it 
stands  on  the  same  valid  consideration,  forbearance  to  collect  the 
debt.  It  being  by  parol,  is  not  important,  now  that  it  is  executed* 
This  court  will  not  compel  a  party  to  repay  money  received  on 
an  executed  contract  which  was  fair,  equal  and  on  a  sufficient 
consideration,  although  the  contract  may  have  been  one  which 
the  court  could  not,  because  of  some  defect  or  omission,  decree  to 
be  carried  into  execution. 

This  is  not  the  case  of  an  agreement  to  compound  interest 
which  has  not  yet  become  due.  The  case  of  Van  Benschooten 
T.  Lawsotij  (6  J.  C.  R.  313,)  cited  by  the  defendants  is  inappli- 
cable. 

In  St.  Andrew^s  Church  v.  Tompkins.  (7  ibid.  14,)  the  agree- 
ment, valid  as  to  the  mortgagor,  was  held  to  be  inoperative 
against  a  second  mortgagee,  who  had  no  notice  of  its  existence. 
In  Walter  y.  Penry,  (2  Vem.  145  ;  Prec.  in  Ch.  60,  and  Eq. 
Ca.  Ab.  288,  pi.  1,  S.  C.,)  there  were  conflicting  decisions  of  dif- 
ferent chancellors,  upon  the  question  whether  a  statute  reducing 
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the  rate  of  interest  from  8  to  6  per  cent,  affected  the  interest  pay- 
able after  its  passage,  on  securities  executed  before.  The  judges 
who  held  that  the  mortgagee  had  no  right  to  receive  the  old  rate 
of  interest,  directed  the  excess  which  had  been  paid,  to  be  applied 
in  reduction  of  the  principal.  In  their  view,  the  collection  of  the 
excess  was  illegal.    Here  the  payment  of  7  per  cent  was  lawful 

In  the  report  of  WcUler  v.  Penry^  in  Equity  Cases  Abridged, 
it  is  said  that  the  statute  of  Ann  reducing  interest  to  5  per  cent, 
did  not  operate  upon  debts  previously  contracted  ;  and  in  Prece 
dents  in  Chancery,  the  report  states,  that  if  both  principal  and  in 
terest  had  been  paid,  there  should  have  been  no  refunding. 

As  the  case  does  not  affect  the  one  before  me,  it  is  unnecessary 
to  comment  upon  the  decision.  The  same  remark  is  applicable 
to  the  authorities,  where  a  higher  rate  of  interest  was  to  be  paid 
in  default  of  a  punctual  payment.  On  the  other  hand,  the  prin- 
ciple of  the  cases  of  Kellogg  v.  Hickok,  (1  Wend.  521,)  and 
Motor y  v.  Bishop^  (5  Paige,  98,)  appears  to  be  decisive  against 
the  defendant's  claim  to  retract  his  payments,  and  have  them  ap- 
plied to  the  principal. 

The  complainants  are  entitled  to  the  usual  decree.  As  there 
is  no  proof  of  a  valid  continuing  agreement  to  pay  a  higher  rate 
of  interest,  the  computation  from  June  1,  1843,  must  be  made  at 
6  per  cent. 

Decree  accordingly. 


Dobson  i;.  Racey. 


An  agent,  entrusted  with  the  sale  of  real  estate,  cannot  directly  or  indirectly,  be- 
come the  purchaser  thereof,  under  the  power  conferred  upon  him. 

p.  owning  a  parcel  of  land  which  was  mortgaged  to  R.  for  its  value,  executed  a 
power  of  attorney  to  R.  authorizing  him  to  sell  the  land,  and  after  retaining  the 
amount  ^ue  on  the  mortgage,  to  pay  the  surplus  to  D.*8  wife.  R.  soon  after,  con- 
Toyed  the  land  under  the  power,  to  H.  without  consideration,  and  H.  immediate- 
ly reconveyed  it  to  R.    The  wife  of  D.  joined  in  the  deed  to  H.,  for  which  she  re- 


NEW  YORK— OCTOBER,  1846.  61 

Dobeon  ▼.  Racey. 

ceired  f  100,  fiom  R.  On  a  biD  filed  by  the  heir  of  D.,  it  was  held  that  the  sale 
could  not  be  maintained,  and  that  the  heir  was  entitled  to  redeem  the  land 
fromR. 

September  5  ;  October  3, 1845. 

In  July,  1817,  James  Dobson,  being  seised  of  a  tract  of  land 
on  Staten  Island,  mortgaged  it  to  Charles  Racey,  to  secure  the 
payment  of  $1500,  with  interest.  In  October  following,  Dobson 
being  about  to  leave  the  state,  executed  to  Racey,  with  whom  he 
was  upon  friendly  terms,  and  who  was  a  creditor  exclusive  of 
the  mortgage  debt,  a  power  of  attorney  authorizing  him  to  sell 
and  convey  the  mortgaged  premises  in  fee,  in  such  manner  as  he 
might  deem  proper ;  and  out  of  the  proceeds  of  the  sale  after  dis- 
charging the  mortgage  debt,  to  pay  over  the  surplus  to  the  wife 
of  Dobson. 

Dobson  departed,  and  died  abroad ;  at  what  time,  is  unknown. 
On  the  I9th  of  November,  1817,  Racey  by  virtue  of  the  power  of 
attorney,  conveyed  the  mortgaged  premises  to  Thomas  Harrison 
in  fee.  Mrs.  Dobson,  who  had  executed  the  mortgage  in  due 
form,  united  in  the  conveyance  to  Harrison,  releasing  her  right 
of  dower  in  the  equity  of  redemption ;  and  thereupon  Racey  paid 
to  her  $100.  The  value  of  the  premises  wsts  about  equal  to  the 
amount  of  the  mortgage.  No  consideration  was  paid  or  agreed 
to  be  paid  by  Harrison,  and  two  days  after  receiving  the  deed, 
he  conveyed  the  premises  to  Racey  in  fee.  Racey  entered  into 
the  possession,  and  continued  therein  until  his  death,  when  the 
defendant  his  widow  and  administratrix^took  the  possession,  and 
has  retained  it  ever  since.  No  proceedings  were  ever  had  to  fore- 
close the  mortgage  executed  by  Dobson. 

The  complainant  is  the  oply  child  and  heir  of  Dobson,  and 
was  born  soon  after  he  departed  from  the  state.  On  the  31st  of 
January,  1844,  she  filed  the  bill  in  this  cause,  claiming  that  the 
sale  to  Harrison  was  inoperative  and  void,  and  that  she  was  en- 
titled to  redeem  the  mortgaged  premises ;  and  she  prayed  an 
account  of  the  rents  and  profits,  and  a  redemption  accordingly. 
The  answer  stated  that  the  sale  and  conveyance  to  Harrison 
were  made  to  pay  Dobson's  debt  to  Racey,  and  to  vest  the  title  of 
the  mortgaged  premises  in  the  latter,  without  the  expense  of  a 
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foreclosure ;  and  it  insisted  on  the  perfect  good  faith  of  the  trans- 
action. 

S.  A.  Crapo,  and  T.  W.  Tucker^  for  the  complainant. 

E.  Ward,  and  TF.  W.  Campbelly  for  the  defendant. 

The  Assistant  Vice-Chancellor. — The  validity  of  pur- 
chases made  by  fiduciaries,  of  the  property  entrusted  to  them,  has 
been  much  considered  recently  in  the  courts  of  equity,  both  in 
this  state  and  in  England.  And  it  is  now  a  settled  rule  both 
there  and  here,  that  no  party  can  be  permitted  to  purchase  an  in- 
terest, where  he  has  a  duty  to  perform  which  is  inconsistent  with 
the  character  of  purchaser.  ( Greenlaw  v.  King,  5  Lond.  Jur. 
Bep.  18,  before  Lord  Cottenbam ;  De  Caters  v.  Le  Ray  De 
Chaumont,  3  Paige,  178;  Van  Eps  v.  Van  Eps,  9  ibid.  237; 
Torrey  v.  Bank  of  Orleans,  9  ibid.  649 ;  Hawley  v.  Cramer j  4 
Cowen,  717 ;  Rogers  v.  Rogers,  Hopk.  R.  616 ;  Hamilton  v. 
Wright,  9  Clark  <fc  Fin.  Ill ;  Cram  v.  Mitchell,  3  N.  Y. 
Legal  Obs.  163 ;  and  Dickinson  v.  Codwise,  Jan.  24,  1844, 
before  the  Assistant  yice-Ghancellor.)(a) 

In  this  instance,  whether  Charles  Racey  is  to  be  regarded  as  a 
trustee,  or  as  an  agent,  the  rule  was  applicable  to  him.  His  in«  , 
terest  as  a  purchaser  was  in  direct  conflict  with  the  interest  of 
Dobson,  his  constituent  or  cestui  qtfe  trust.  His  purchase  caused 
one  of  those  collisions  between  interest  and  duty,  which  equity 
has  wisely  and  resolutely  prohibited. 

It  is  said  (hat  there  was  no  fraud  committed  or  advantage 
taken  by  Racey.  This  makes  no  difference  in  the  application  of 
the  principle.  The  very  position  of  the  agent  or  trustee,  however, 
gives  him  an  undue  advantage  as  a  buyer ;  and  when  he  avails 


(a)  These  caaes  are  reported  in  1  Sand.  Ch.  R.  214,  251.  And  see  Charter  y. 
Trevelyan,  (11  Clark  &,  Fin.  714,  S.  G.  4  Law  Journal,  N.  S.  Chancery,  209,)  be- 
fore the  Master  of  the  Rolls ;  where  after  thirty -seven  years,  a  purchase  by  an  agent 
of  the  lands  which  he  was  authorized  to  sell,  was  set  aside  as  fraudulent ;  the  facts 
having  remained  unknown  to  the  principal,  and  the  sale  having  been  made  at  a  great 
under-value  in  price. 
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himself  of  such  an  advantage,  he  is  guilty  of  a  constructive 
firaud. 

The  transaction  in  question  is  certainly  not  free  from  suspicion 
oi  wrong.  The  conveyence  to  Harrison  was  executed  within  six 
weeks  after  the  power  was  conferred  upon  Racey,  and  after  the 
constituent  had  left  the  country.  If  such  a  speedy  execution  of 
the  power  had  been  in  contemplation,  the  parties  would  naturally 
have  sold  the  property  and  completed  the  sale  before  Dobson's 
departure.    But  I  need  not  dwell  upon  this  aspect  of  the  case. 

Again,  it  is  urged  that  no  injury  ensued  to  Dobson  or  any  one 
else.  This  also,  if  true  does  not  alter  the  case.  The  law  de- 
daies  the  sale  unwarrantable  on  grounds  of  public  policy,  irre- 
spective of  any  proof  of  injury  or  intentional  yfiong.  In  Green- 
law V.  Kingj  both  the  Master  of  the  Rolls  and  the  Chancellor 
fully  exonerated  the  party  from  every  charge  of  bad  faith  or  wrong- 
ful intention ;  yet  they  rigidly  enforced  the  principle  which  I  have 
stated. 

Nor  is  it  an  admissible  ground  for  making  an  exception  to  the 
role,  that  the  trustee  paid  the  fair  value  of  the  property.  If  a 
trustee  desire  to  become  the  purchaser  in  good  faith,  his  simple 
course  is  to  resign  his  trust,  and  appear  as  a  bidder  or  purcha- 
ser. 

It  may  be  true,  as  was  urged,  that  a  foreclosure  of  Racey's 
mortgage,  or  a  sale  to  a  bona  fide  purchaser,  would  have  left  no 
surplus  for  Dobson.  Either  of  those  modes  was  open  for  Racey 
to  pursue,  but  he  adopted  neither ;  so  that  it  is  useless  to  specu- 
late on  what  might  have  ensued  from  them. 

Another  ground  of  defence  is,  that  Mrs.  Dobson  joined  in  the 
sale,  and  received  $100,  from  Racey.  This  sum  being  paid  ta 
her  as  the  consideration,  may  be  regarded  as  given  for  her  in- 
choate light  of  dower.  Whether  it  was  paid  to  her  for  that 
cause,  or  as  a  surplus,  it  cannot  confirm  a  sale  which  was  irregu- 
lar as  against  Dobson.  She  was  not  clothed  with  any  authority 
in  respect  of  his  estate  in  the  land,  and  her  assent  to  the  convey- 
ance to  Harrison  is  of  no  avail  against  Dobson.  He  conferred 
on  her  one-half  of  the  surplus,  but  she  had  nothing  to  do  with 
its  creation,  under  the  instnunent  which  he  executed  to  Racey. 

The  complainant  as  the  heir  of  Dobson  is  entitled  to  redeem 


64  CASES  IN  CHANCERY. 

1 

Conkirn  v.  Conklin. 

the  lands  in  question.  There  is  however  a  defect  of  parties  which 
precludes  the  entry  of  a  decree  to  that  effect  in  this  stage  of  the 
cause.  The  heirs  or  devisees  of  Racey,  are  necessary  parties  to 
the  suit,  and  it  must  stand  over  in  order  that  they  may  be  brought 
before  the  court.  If  Mrs.  Racey  succeeded  to  all  the  title  of  her 
husband,  the  bill  may  be  amended.  Otherwise  there  will  have 
.  to  be  a  supplemental  bill. 

Decree  accordingly. 


Conklin  and  wife  v.  Conklin  and  others. 

Lands  were  devised  to  the  testator's  nephew  for  life,  and  at  his  decease  to  his  male 
heiiB  which  he  '<  now  hat  or  may  have  hereafter;'*  bat  in  case  he  should  die  with- 
out male  heirs,  then  the  lands  were  devised  to  his  female  heirs.  At  the  date  of 
the  will  and  the  death  of  the  testator,  the  nephew  had  fdur  sons  living,  two  of 
whom  outlived  him,  and  two  died  in  his  lifetime.  M.  one  of  the  latter,  left  a 
widow,  two  sons  and  a  daughter ;  £.  the  other  son,  died  intestate,  and  without 
issue.  The  nephew  had  two  sons  bom  after  the  testator's  death,  one  of  whom,  L  . 
died  before  his  father,  intestate  and  without  issue.  The  other  was  the  complain* 
ant  in  the  suit.  The  nephew  had  two  daughters,  of  whom  one  survived  him,  and 
the  other  F.  died  in  his  lifetime,  leaving  several  children.  On  the  construction  of 
the  will,  it  was  held  ; 

1.  That  by  heirs  male  of  the  nephew,  the  testator  meant  heire  apparent ;  and  that 
the  devise  embraced  sons  bom  after  the  death  of  the  testator,  as  well  as  those  then 
living. 

2.  That  the  sons  living  at  the  death  of  the  testator,  took  vested  remainders  in  fee 
in  the  lands,  subject  to  open  and  let  in  after  bom  sons ;  and  that  the  latter 
took  like  vested  interests,  on  their  buths  respectively. 

3.  That  the  limitation  to  the  female  heirs  was  void,  being  consequent  on  an  indefinite 
failure  of  male  heirs. 

4.  That  on  M.'s  death,  his  share  descended  to  all  his  children,  male  an#female. 

5.  That  the  testator^s  nephew,  on  the  deaths  of  his  sons  £.  and  I.,  inherited  their 
shares ;  and  on  his  death  the  same  descended,  as  in  an  Q|:dinary  intestacy,  to 
his  children  and  grandchildren. 

Three  of  the  sons  having  expended  a  large  sum  in  valuable  improvements,  on  the 
premises,  in  good  faith,  supposing  that  they  were  the  sole  owners ;  they  were 
allowed  in  partition  for  such  amount  as  the  present  value  of  the  premises  was 
enhanced  by  such  improvements. 
September  10 ;  October  3, 1845. 
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This  was  a  suit  for  the  partition  of  lands  in  the  county  of 
SufibUc,  of  which  Epenetus  Conklin  died  seised  on  the  23d  of 
April,  1801.  By  his  will  dated  four  days  before  his  death,  he 
made  the  following  disposition. 

"  Item.  I  give  and  bequeath  to  my  nephews  Epenetus  Conk- 
lin and  Elkanah  Conklin,  to  them,  their  heirs  and  assigns,  the 
residue  and  remainder  of  all  my  personal  estate,"  &c.  "  My  will 
farther  is  that  my  nephews  Epenetus  and  Elkanah,  shall  have  the 
Qse  to  occupy  and  improve  the  residue  and  remainder  of  all  my 
real  or  landed  estate,  my  houses  and  improvements  and  privileges 
whatsoever,  excepting  what  has  been  heretofore  disposed  of,  du- 
ring their  natural  lives ;  and  at  their  decease  I  bequeath  and  de- 
vise it  to  their  male  heirs  that  they  now  have  or  may  have  here- 
after, but  in  case  they  die  without  male  heirs,  then  I  bequeath 
and  devise  it  to  their  female  heirs.  My  will  further  is  that  my 
lands  or  meadows  lying  in  the  town  of  f slip  that  I  have  given  to 
my  brother  Piatt  Conklin  during  his  natural  life,  and  at  his  de- 
cease I  give  and  bequeath  to  my  nephews  Epenetus  Conklin  and 
Elkanah  Conklin,  to  use,  occupy  and  improve  with  all  the  privi- 
leges thereunto  belonging  during  their  natural  lives,  and  at  their 
decease  I  bequeath  and  devise  it  to  their  male  heirs  that  they  now 
have  or  may  have  hereafter.  And  in  case  they  die  without  male 
heirs,  then  I  bequeath  and  devise  it  to  their  female  heirs.  It  is 
my  will,  I  do  devise,  order  and  direct  that  my  executors  shall 
make  a  just  division  as  near  as  they  can  ascertain  according  to 
their  knowledge  and  judgment,  of  all  my  real  or  landed  estate, 
improvements  and  privileges  of  every  kind  that  I  have  given  to 
my  nephews  Epenetus  Conklin  and  Elkanah  Conklin  during 
their  natural  lives.  After  such  division  is  so  made,  Epenetus  and 
Elkanah  shall  or  may  set  the  separate  divisions  at  auction  be- 
tween themselves  only,  and  bid  for  choice  if  they  do  not  other- 
wise agree  upon  a  division.  Notwithstanding  what  is  above 
written,  such  divisions  so  made  by  my  executors  of  all  my  real  or 
landed  estate,  houses  and  improvements  of  every  kind  what  I 
have  given  to  my  nephews  Epenetus  and  Elkanah,  shall  be  ut- 
terly binding  to  them,  and  each  of  them,  and  to  their  separate 
heirs  forever  in  fee  simple." 

In  1806,  a  partition  and  division  was  made  between  the 

YoL.  in.  9 
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nephews  Epenetus  and  Elkanah,  of  the  premises  so  devised  to 
them;  by  which  division  the  lands  in  question  in  this  suit  be- 
came vested  in  Elkanah  Conklin,  in  severalty  according  to  the 
will.  At  the  date  of  the  will  and  at  the  death  of  the  testator, 
Elkanah  C.  had  four  sons  living,  viz.  Ebenezer,  Moses,  Elkanah 
H.  and  David  S.,  who  were  his  only  presumptive  male  heirs. 
During  the  life  of  Elkanah  C,  (the  testator's  nephew,)  his  son 
Ebenezer  died  intestate  and  without  issue  ;  and  his  son  Moses 
also  died,  leaving  his  widow,  Sarah  R.,and  three  children,  Moses, 
Sarah  A.,  and  George,  all  of  whom  are  still  living. 

Elkanah  C.  had  two  other  sons  born  after  the  testator's  death, 
viz.  Isaac  and  Joseph  O.,  of  whom  Isaac  died  in  his  father's  life- 
time, intestate  and  without  issue.  Freelove,  a  daughter  of  El- 
kanah C,  died  in  his  lifetime,  leaving  issue  by  two  husbands, 
viz.  William,  Moses,  Joseph  H.,  John  and  George  O'Kell,  and 
Gertrude  Doughty.  Her  last  husband,  William  Doughty,  sur- 
vived her.  Mary  another  daughter  of  Elkanah  C,  married  John 
Harris.  Elkanah  Conklin  died  July  28th,  1842.  He  left  no  is- 
sue other  than  those  enumerated. 

The  bill  was  filed  by  Joseph  O.  Conklin  and  his  wife,  against 
the  surviving  children,  and  grandchildren  of  Elkanah  Conklin, 
bis  widow,  the  widow  of  Moses  C,  William  Doughty,  arid  two 
mortgagees  of  undivided  shares  in  the  premises.  One  of  the 
mortgages  it  was  charged,  was  given  for  moneys  expended  in 
improvements  on  the  premises,  made  at  a  time  when  the  three 
surviving  sons  supposed  they  owned  the  whole  in  fee  under  the 
will.  The  bill  charged  that  the  children  of  Freelove  Doughty 
had  no  estate  or  interest  in  the  premises ;  and  it  claimed  an  al- 
lowance for  the  sums  laid  out  in  improvements,  to  the  extent  of 
the  value  of  the  same. 

S.  W.  Gaines^  for  the  complainants. 

J.  McKeenand  ^.  D.  Craig^  for  the  children  of  Moses  Conklin. 

J.  T.  Brady,  for  the  infant  children  of  O'Kell. 

The   Assistant   Vice-Chancellor. — The   devise  to  the 
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nephews  of  the  testator  was  clearly  for  their  life  only,  and  the 
words  used  in  the  devise  of  the  remainder,  are  not  such  as  would 
have  created  an  estate  tail,  within  the  rule  in  Shelley's  case. 
(6  Cruise's  Digest,  346 ;  Tanner  v.  Livingston^  12  Wend.  83.) 
The  principal  question  in  the  cause,  arises  upon  the  construc- 
tion of  Uie  words,  ^^their  male  heirs  that  they  now  have  or  may 
have  hereafter j^  in  the  gift  of  the  estate  in  remainder. 

It  is  insisted  in  behalf  of  the  various  parties,  1.  that  the  testator 
intended  only  those  who  were  properly  heirs  of  his  nephews, 
which  construction  excludes  those  male  children  of  Elkanah 
Ck>nklin  who  died  in  his  lifetime.  2.  That  the  devise  was  to  all 
such  heirs  proper  per  capita,  and  not  per  stirpes.  And  3.,  that 
all  Elkanah's  male  children  living  at  the  death  of  the  testator, 
took  a  vested  remainder  in  fee,  which  remainder  opened  and  let 
in  aAer  born  male  children  of  Elkanah. 

The  expression  ^^male  heirs  that  they  now  have,^  is  a  good  de- 
scription of  the  male  children  of  the  testator's  nephews  who  were 
then  living.  The  testator  meant  heirs  apparent,  and  not  heirs  in 
its  legal  signification.  (1  Powell  on  Devises,  by  Jarman,  306 ; 
1  Fearne  on  Cont.  Rem.  320 ;  James  v.  Richardson,  T.  Jones, 
Rep.  99,  S.  C.  T.Raym.  330,  and  Carthew,  154,  nomine,  Bur^ 
chett  V.  Durdant.) 

The  devise  of  the  remainder  therefore,  embraced  all  the  sons 
of  Elkanah  Conklin  who  were  living  at  the  death  of  the  testator, 
as  well  as  those  who  were  born  subsequently. 

The  next  inquiry  is  whether  those  sons  took  vested  interests, 
during  the  continuance  of  their  father's  life  estate ;  or  were  the 
devises  to  i\fem  contingent  remainders? 

There  is  nothing  in  the  will  adverse  to  the  ground  that  these 
remainders  vested,  except  the  limitation  over  on  Elkanah's  dying 
without  male  heirs.  I  need  not  stop  to  consider  the  force  of  tha^ 
limitation,  in  this  part  of  the  case,  for  I  do  not  think  that  if  valid, 
it  prevents  the  remainders  from  vesting  in  his  sons.  After  the 
death  of  the  testator  each  of  the  sons  of  Elkanah  then  living, 
would  on  the  death  of  their  father  have  had  an  absolute  and  im- 
mediate right  to  the  possession  of  the  lands  in  question.  It  was 
a  right,  which  could  not  be  defeated  by  any  contingent  event, 
failure  of  condition  precedent,  or  act  of  a  third  person ;  provided 
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they  lived  till  the  end  of  the  particular  estate,  and  the  termination 
of  that  estate  was  an  event  which  was  certain  to  happen.  The 
remainders  therefore,  vested  in  interest  at  the  death  of  the  testator, 
in  the  sons  (^Elkanah  then  living,  subject  to  open  and  let  in  his 
after  born  sons,  and  the  latter  on  their  birth  respectively,  took 
like  vested  remainders  as  tenants  in  common  With  their  brothers. 
(See  Hawley  v.  James,  5  Paige,  466,  per  Chancellor ;  Macomb 
V.  Miller,  9  ibid.  266 ;  S.  C.  on  appeal,  26  Wend.  229 ;  William- 
son  V.  Fields  July  21,  1846,  before  the  Assistant  Vice-Chancel- 
lo  r.)(a 

If  the  limitation  to  the  female  heirs,  on  the  failure  of  heirs 
male,  were  valid,  then  these  remainders  which  vested  in  the  sons, 
were  liable  to  be  defeated  by  that  event.  But  I  am  satisfied  that 
the  limitation  was  too  remote,  and  it  can  not  be  upheld.  It  was 
to  take  effect  on  Elkanah's  dying  without  male  heirs  ;  in  other 
words,  upon  an  indefinite  failure  of  his  male  heirs,  lineal  and  col- 
lateral ;  which  might  happen  by  possibility  in  this  generation, 
but  which  more  probably,  would  never  happen.  It  was  there- 
fore void,  according  to  the  established  rule  which  prevailed  before 
our  revised  statutes.  (4  Kent's  Comm.  273,  et  succ.,  2d  ed. ; 
Macomb  v.  Miller ,  ubi  supra.) 

The  result  is  that  each  son  of  Elkanah  Conklin  living  at  the 
testator's  death,  or  born  subsequently,  took  a  vested  and  absolute 
estate  in  fee  in  remainder,  in  the  premises  devised.  On  the  death 
of  Ebenezer  and  Isaac  without  issue,  Elkanah  their  father  inher- 
ited their  undivided  shares,  and  on  his  death,  those  shares  descen- 
ded to  his  heirs. 

The  children  of  Moses  Conklin  inherited  his  share,  and  also 
their  proportion  of  the  shares  of  Ebenezer  and  Isaac,  ^nd  the 
children  of  Mrs.  Doughty  as  heirs  of  their  grandfather,  inherited 
a  part  of  the  same  two  shares. 

Mrs.  Harris  in  like  manner  inherited  one-sixth  part  of  the  same 
shares  of  the  property. 

The' partition  must  be  made  on  these  principles. 

In  regard  to  the  improvements,  the  three  sons  who  survived 

(a)  Now  reported,  2  Sand.  Ch.  R.  533. 
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Elkanab,  assert  that  they  were  made  in  good  faith,  and  under  the 
supposition  that  the  whole  title  vested  in  those  sons  under  the 
will  of  the  testator.  So  far  as  the  expenditures  thus  made,  en- 
hance the  present  value  of  the  premises,  the  case  of  St.  Felix  v. 
Rankifiy  (3  Edw.  Ch.  R.  383,)  is  an  authority  for  allowing  such 
value  to  those  parties,  (a) 

The  eomplainant*s  counsel  omitted  to  introduce  proof  on  the 
point,  supposing  it  woiild  be  proper  on  the  reference  as  to  title. 

As  there  must  be  a  reference  also  to  establish  the  truth  of  the 
IhU  as  against  the  infant  defendants,  the  order  may  embrace  the 
subject  of  the  alleged  permanent  improvements.  On  the  coming 
in  of  the  master's  report,  the  cause  may  be  set  down  for  a  hear- 
ing, and  a  decree  for  partition  made  inc  onformity  with  the  facts 
as  they  then  appear,  and  with  the  views  now  expressed. 


LoFSKT  V.  Maujer  and  others. 

A  martgag«e,  whose  debt  is  all  due  and  is  defectively  secured,  by  procuring  a  re- 
caiTor,  obtains  an  eqnitable  lien  on  the  unpaid  rants  of  the  lands  mortgaged. 

Tniiom  to  the  appointment  of  a  receiver  in  a  foreclosure  suit,  the  owner  of  the 
equity  of  redemption  by  purchase  from  the  mortgagor,  had  received  from  his  ten- 
ant, a  note  for  the  rent  accrued  and  a  mortgage  on  personal  property  executed  by 
a  friend  of  tbe  tenant  for  its  farther  security  ;  but  no  actual  payment  had  been 
made.  Held,  that  there  was  no  merger  of  the  rent,  but  the  landlord's  right  to 
distrain  continued ;  and  that  the  receiver  was  entitled  to  the  unpaid  rent  in  pre- 
ference to  the  owner  of  the  equity  of  redemption. 
September  9  ;  October  4, 1845. 

This  was  a  suit  to  foreclose  a  mortgage  for  $2435,  executed 
by  Lewis  Katen  to  the  complainant,  on  lands  in  Newtown, 
dueen's  CJounty,  dated  September  23,  1841.  There  was  a  prior 
mortgage  of  $700 ;  the  premises  were  worth  considerably  less 
than  the  amount  of  the  two  liens ;  and  the  mortgagor  was  insoU 


(a)  And  see  Neemm  v.  Clarkion,  before  Sir  James  Wigram,  V.  C.  4  Hare's 
IL97. 
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vent  In  October,  1842,  Katen  conveyed  the  premises,  subject  to 
the  mortgage,  to  Daniel  Maujer  who  took  possession  and  con- 
tinued it  until  the  foreclosure.  On  filing  the  bill,  April  13th, 
1844,  the  complainant  obtained  an  injunction  restraining  Maujer 
from  collecting  the  rents  or  any  securities  received  therefor ;  and 
in  due  course  a  receiver  was  appointed.  After  the  cause  was 
at  issue,  a  decree  of  foreclosure  and  sale  was  taken  by  consent, 
reserving  the  question  as  to  the  rents  and  securities. 

The  facts  bearing  upon  that  point  were  as  follows.  On  the 
first  of  April,  1843,  Maujer  hired  the  mortgaged  premises  to 
Joseph  S.  Hixon  for  one  year,  at  the  rent  of  $150,  payable  quart- 
erly. On  the  2d  of  December,  1843,  Maujer  obtained  for  the 
year's  rent,  the  joint  promissory  note  of  Hixon  and  his  sister, 
payable  at  four  months  from  December  1st,  and  a  mortgage  of 
the  sister  on  her  goods  and  chattels  as  further  security.  For  the 
note  and  mortgage,  Maujer  gave  Hixon  a  receipt,  expressing  that 
the  note  when  paid,  was  to  be  in  full  of  the  year's  rent,  and  was 
also  to  be  in  discharge  of  the  mortgage  on  the  chattels.  The 
note  was  not  ^aid  when  due,  and  Maujer  through  an  officer, 
had  seized  the  goods  mortgaged;  when  the  injunction  suspend- 
ed his  proceedings.  . 

The  cause  was  heard  for  further  directions  on  the  single  point, 
whether  Maujer  or  the  complainant,  was  entitled  to  the  sum  se« 
cured  by  the  note  and  the  mortgage  on  the  chattels  of  Hixon. 

P.  W.  Turney  and  M.  Hoffman^  for  the  complainant. 

C.  Paget  and  J.  N.  PlcUt^  for  the  defendant  Maujer. 

The  Assistant  Vice-Ohancellor.  There  was  no  j)ay- 
ment  of  the  rent  in  question  to  Maujer,  nor  was  it  merged  or  ex- 
tinguished by  his  taking  the  note,  and  the  mortgage  on  the  goods 
of  J4ilia  C.  Hixon. 

The  idea  of  a  payment,  is  fully  negatived  by  the  receipt  which 
be  gave,  as  well  as  by  the  statement  in  the  answer,  which  omits 
to  allege  that  the  securities  were  accepted  in  satisfaction  of  the 
rent. 

Instead  of  there  being  a  merger,  the  note  was  a  debt  of  a  lesser 
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grade  than,  the  rent,  and  the  mortgage  was  no  debt  at  all.    It 
went  to  secure  the  debt  represented  by  the  note. 

In  short,  there  is  no  doubt  but  that  Maujer  when  this  bill  was 
filed  had  a  right  of  distress  for  Xhe  rent  in  arrear. 

It  remains  to  be  seen  whether  the  complainant  by  his  bill  and 
the  appointment  of  a  receiver,  became  entitled  to  the  rent  which 
Maujer  had  secured,  but  had  not  collected. 

The  mortgage  debt  was  all  due,  and  the  lands  mortgaged 
were  wholly  inadequate  to  satisfy  the  amount.  It  appears' also 
that  the  mortgagor  was  greatly  embarrassed  in  his  circumstan- 
ces, if  not  insolvent ;  but  this  is  perhaps,  immaterial,  Maujer  hav- 
ing taken  his  conveyance  from  the  mortgagor,  subject  to  the 
mortgage. 

It  is  well  settled  that  in  a  case  like  this,  the  court  of  chancery 
will  appoint  a  receiver  of  the  lands  mortgaged,  and  will  restrain 
the  mortgagor  or  his  grantee  from  collecting  the  accrued  rents, 
unpaid  by  the  tenant,  as  well  as  the  future  rents.  This  is  clearly 
the  effect  of  what  the  Chancellor  held  in  the  case  of  Howell  v. 
Ripley,  (10  Paige,  43.) 

The  whole  object  of  this  proceeding,  is  to  divert  the  unpaid 
rents  from  the  mortgagor  to  the  mortgagee. 

The  cases  cited  by  the  complainant's  counsel,  show  that  as  be- 
tween the  mortgagor  and  the  mortgagee,  the  latter  has  a  legal 
right  to  the  rent  in  arrear,  after  the  mortgage  becomes  due. 
Where  the  lands  were  demised  before  the  mortgage  was  given, 
the  cases  establish  that  the  mortgagee  might  distrain  for  such 
rent ;  and  they  also  prove  that  upon  the  tenant's  attorning,  he 
would  have  the  same  remedy  upon  a  lease  made  by  the  mortga- 
gor after  the  execution  of  the  mortgage. 

Here  the  lease  was  subsequent,  and  the  tenant  had  not  attorn- 
ed. Previous  to  the  revised  statutes,  there  was  a  legal  remedy 
in  such  a  case,  by  the  action  of  ejectment.  That  remedy  is  now 
taken  away,  but  the  right  remains,  and  courts  of  equity  enforce 
it  by  injunction  and  receiver. 

In  Howell  v.  Ripletf,  the  Chancellor  decided  that  the  junior 
mortgagee  who  had  resorted  to  this  court  in  that  mode,  was  en- 
titled to  the  unpaid  rents  accrued,  and  that  he  should  hold  them 
against  the  prior  mortgagee,  until  the  latter  availed  himself  of 
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the  same  remedy.  And  he  considered  that  the  collection  of  the 
rents  by  thereceiver  in  behalf  of  the  junior  mortgagee,  was  equi- 
valent to  a  collection  of  the  same  by  such  mortgagee  in  pos- 
session. 

In  the  same  case,  he  observed  that  the  prior  mortgagee,  on  ob- 
taining a  receiver,  would  intercept  any  rents  accrued  which  the 
receiver  first  appointed  had  not  actually  collected. 

The  result  of  the  law  on  the  subject  is,  that  a  mortgagee  whose 
debt  is  all  due  and  is  defectively  secured ;  by  filing  his  bill  to 
foreclose  his  mortgage  and  procuring  a  receiver,  obtains  an  equi- 
table lien  on  the  unpaid  rents  of  the  lands  mortgaged. 

In  this  case  the  rent  was  still  due  by  virtue  of  the  lease,  it  of 
right  belonged  to  the  mortgagee,  and  his  bill  having  intercepted 
it,  the  amount  collected  pending  the  suit,  must  be  paid  to  the 
complainant. 

As  to  the  point  that  the  property  from  which  the  rent  was  col- 
lected, did  not  belong  to  the  tenant ;  there  are  two  answers  to  it 
It  was  property  upon  the  land  demised,  and  for  aught  that  ap- 
pears, was  subject  to  be  distrained  for  the  rent.  And  the  mort- 
gagee being  entitled  to  the  principal  debt^  the  rent ;  was  entitled 
to  all  the  securities  appurtenant  to  it. 

Decree  accordingly. 


AlLERTON  v.  JOHNSON.(a) 

A  conyeyance  of  land,  or  contract  for  its  sale,  is  to  be  construed  by  its  distinct  and 
visible  boundaries  and  monuments  as  marked  or  appearing  on  tbe  land,  in  pre- 
ference to  quantity,  map,  or  a  reference  to  a  previous  deed. 

Thus,  where  an  agreement  for  tbe  sale  of  land  and  its  oonveyance  at  a  future  day, 
described  it  as  forty  acres  on  the  east  end  of  lot  four,  being  all  the  land  deeded  to 


(a)  This  and  two  cases  subsequently  reported,  were  heard  at  a  special  term 
held  at  tbe  court  house  in  the  village  of  Ithaca,  on  the  4th  Monday  of  September, 
1845;  for  the  Sixth  Judicial  Circuit ;  the  office  of  Circuit  Judge  and  Vice-ChauceUor 
in  that  circuit  being  vacant 
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the  Teadot  by  P.  S.,  and  bounded  by  a  river  on  the  east,  by  P.'s  land  on  the  west, 
by  the  old  P.  farm  on  the  north,  and  by  the  vendee's  ]and  on  the  soatb  ;  and  it 
tamed  out  that  there  were  fifty-four  acres  within  the  boundaries  last  mentioned  ; 
it  was  held,  that  the  vendee  was  entitled  to  all  the  land  within  those  bounds,  al- 
thoDf  h  the  deed  IVom  P.  S.  contained  only  forty  acres. 
It  is  no  objection  to  enforcing  the  performance  of  a  contract  for  the  sale  of  the  lands, 
in  behalf  of  the  vendee,  that  the  vendor  did  not  own  the  lands  when  the  contract 
was  made.  If  he  can  make  a  good  title  to  all  at  the  time  of  the  decree,  the  court 
will  direct  him  to  convey  the  whole ;  if  he  can  make  title  to  a  part  only,  the 
vendee  may  take  snch  part  with  a  compensation  for  the  residue. 
Ithaca,  September  22  ;  October  10,  1845. 

The  bill  was  filed  for  the  specific  performance  of  an  agree- 
ment, by  which  the  defendant  covenanted  to  sell  and  convey  or 
procure  to  be  conveyed,  to  the  complainant,  a  tract  of  land 
in  Triangle,  Broome  county,  on  receiving  four  hundred  dollars, 
at  a  day  stipulated.  The  contract  described  the  land  as  being 
<«  forty  acres  on  the  east  end  of  lot  number  four,  being  all  the  land 
deeded  to  the  party  of  the  first  part,"  (the  vendor,)  "  by  Peter 
Smith ;''  after  which  followed  the  further  description,  that  the  land 
was  bounded  by  the  Otselic  river  on  the  east,  Lewis  Page's  land 
on  the  west,  the  vendee's  land  on  the  south  and  the  old  Page 
farm  on  the  north.  The  complainant  paid  the  price  as  stipulated, 
and  the  defendant  tendered  to  him  a  proper  conveyance  of  forty 
acres  of  land  lying  in  the  east  part  of  lot  four.  It  was  also  claimed 
to  be  the  forty  acres  conveyed  to  the  vendor  by  Peter  Smith. 
The  complainant  refused  to  receive  the  deed,  because  it  did  not 
contain  the  land  bounded  as  lastly  set  forth  in  the  contract 

The  difliculty  between  the  parties,  arose  from  the  fact  that 
those  bounds  were  found  to  include  fifty-four  acres  of  land. 
When  the  contract  was  made,  the  defendant  had  title  to  only 
forty  acres,  being  the  land  conveyed  by  P.  Smith.  The  residue 
of  the  fifty  four  acres  was  owned  by  Smith,  and  the  defendant 
had  been  negotiating  for  it.  He  subsequently  bought  it  and  ob- 
tained a  deed.  It  did  not  appear  that  forty  acres  laid  off  on  the 
east  end  of  lot  number  four,  extending  an  equal  distance  on  both 
sides  of  the  lot,  would  contain  the  same  land  that  Peter  Smith 
conveyed  to  the  defendant. 

The  complainant  insisting  on  having  a  deed  which  would 
carry  him  to  Lewis  Page's  land  on  the  west,  the  old  Page  farm 

Vol.  hi.  10 
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on  the  north,  and  his  own  land  on  the  south,  which  the  defend- 
ant refused  to  execute,  filed  the  bill  in  this  cause  on  the  14th  of 
July,  1842. 

The  defendant  put  in  an  answer,  testimony  was  taken  on  both 
sides,  and  the  cause  was  brought  to  a  hearing  on  the  pleadings 
and  proofs. 

D.  S,  Dickinson^  for  the  complainant. 

E.  Foote,  for  the  defendant. 

The  Assistant  Vice-Chancellor. — The  contract  gives 
three  particulars,  either  of  which,  if  it  stood  alone,  would  have 
sufficiently  described  a  known  parcel  of  land.  The  first  is  forty 
acres  of  land  on  the  east  end  of  lot  number  four.  The  second 
is  a  continuation  of  that,  and  was  expressed  as  "  being  all  the 
land  deeded  to  the  party  of  the  first  part  by  Peter  Smith."  The 
third,  designates  a  piece  of  land  by  surrounding  boundaries.  It 
does  not  appear  whether  the  first  description  standing  by  itself^ 
would  have  included  the  land  obtained  by  the  second  or  the  third 
particular ;  because  the  evidence  does  not  show  distinctly  that 
lot  number  four  was  bounded  north  by  the  old  Page  farm,  or 
south  by  lands  previously  owned  by  AUerton.  A  deed  convey- 
ing forty  acres  on  the  east  end  of  lot  four  calls  for  all  the  land 
on  the  east  end,  from  the  south  to  the  north  side.  Besides,  the 
designation  of  quantity,  does  not  control,  where  there  are  courses 
and  distances,  or  monuments,  describing  the  land  intended  to  be 
conveyed.  {Jackson,  ex  dem.  Livingston,  v.  Barringer,  16 
John.  471 ;  Jackson,  d.  Overacker,  v.  Cole,  16  ibid.  257  ;  Hath" 
away  v.  Power,  6  Hill,  463.) 

The  first  description,  except  in  connection  with  the  others, 
must  be  laid  out  of  view. 

Next  is  the  identification  by  reference  to  Smith's  deed.  This 
was  sufficiently  definite,  because  it  could  be  made  certain  by  the 
description  in  that  deed.  And  the  third  mode  which  the  con- 
tract furnishes  for  locating  the  land,  is  equally  definite  and  cer- 
tain, without  any  extrinsic  paper  evidence. ' 

But  it  turns  out  that  the  land  included  in  this  description 
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extends  farther  west  than  the  parcel  conveyed  by  Peter  Smith's 
deed. 

What  then  was  the  intention  of  both  partiesy  as  derived  from 
the  contract  ?  The  only  description  given,  by  which  Allerton, 
taking  the  contract  for  his  guide,  with  no  surveyor  and  no  other 
paper  to  aid  him,  could  find  and  locate  the  land,  is  the  one  which 
I  have  noted  as  the  third.  By  that  one,  he  would  find  the  land 
for  which  he  contracted,  lying  between  the  Otselic  river  on  the 
6ast  and  Lewis  Page's  land  on  the  west,  and  between  his  own 
land  on  the  south,  and  the  old  Page  farm  on  the  north.  Here 
were  distinct,  plain  and  visible  designations  of  his  boundaries. 
With  the  aid  of  a  surveyor  and  by  running  out  the  land,  he 
vould  have  ascertained  that  there  were  over  fifty  acres  within 
those  bounds.  And  with  a  surveyor  and  Smith's  deed,  he  would 
have  learned  that  the  northwest  or  west  portion  of  the  land,  had 
Hot  been  conveyed  to  Johnson. 

But  having  in  view  that  the  parties  were  near  the  property 
when  they  were  pontraeting,  and  one  of  them  owning  adjoining 
land ;  that  Smith's  dee*d  was  not  present  or  exhibited  to  AUerton  : 
and  that  they  included  in  their  contract  the  land  contained  within 
such  notorious  and  well  defined  limits  as  those  under  considera- 
tion ;  I  cannot  doubt  but  that  both  of  the  parties  intended  to 
contract  with  reference  to  those  limits. 

If  I  thought  otherwise,  the  case  of  Van  Wyck  v.  Wright  ^ 
Johnsouj  {18  Wend.  157,)  in  the  court  for  the  correction  of  errors, 
is  a  decisive  authority  in  sifpport  of  giving  that  construction  to 
the  contract.  It  is  there  settled  that  a  conveyance  is  to  be  con- 
strued in  reference  to  its  distinct  and  visible  locative  calls  as 
marked  or  appearing  on  the  land,  in  preference  to  quantity, 
course,  distance,  map,  or  any  thing  else.  In  that  case  the  map 
was  quite  as  definite  as  Peter  Smith's  deed  was  in  the  case  before 
me.  There  also,  besides  the  calls  which  were  marked  on  the 
land,  a  reference  was  made  to  the  deed  under  which  the  grantor 
held ;  yet  the  Chancellor  says  in  his  opinion,  that  if  the  deed 
thus  referred  to,  had  contained  a  direct  reference  to  the  map  on 
file,  it  would  not  have  altered  its  legal  construction. 

The  case  of  Jackson^  ex  dem.  McNaughton,  v.  Loomis,  (18 
Johns.  81,  S.  C,  in  error,  19  ibid.  449 ;)  contains  a  stronger 
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application  of  this  principle  than  I  am  giving  to  the  contract  in 
question. 

And  Jackson^  d.  Swain^  v.  Ransom,  (18  ibid.  107,)  as  well  as 
the  cases  before  cited,  shows  that  there  is  such  repugnancy  be- 
tween the  descriptions  in  this  contract,  as  calls  for  the  application 
of  the  principle  of  construction  by  which  the  first  is  to  be  re- 
ceived and  the  last  rejected. 

If  resort  were  to  be  had  to  the  extrinsic  evidence  of  the  inten- 
tion of  the  parties,  it  certainly  confirms  the  legal  conclusion 
derived  from  the  contract  itself. 

From  Mr.  Ransom's  testimony  it  is  fairly  inferrible,  either  that 
Johnson  when  he  contracted  with  Allerton,  supposed  P.  Smith's 
deed  conveyed  all  the  land  east  of  Lewis  Page's  possession,  or 
that  having  learned  there  was  a  parcel  of  land  adjoining  Page's, 
which  was  not  embraced  in  his  deed,  he  had  by  himself  or  Ran- 
som, agreed  with  Smith  for  its  purchase.  On  either  hypothesis^ 
it  is  plain  that  he  intended  to  sell  by  the  boundaries  described. 
The  language  of  the  contract,  that  he  would  give,  or  procure,  a 
good  warrantee  deed,  indicates  that  thb  latter  supposition  is  the 
true  one.  If  he  were  aware  that  his  deed  did  not  convey  all  the 
land  as  far  west  as  Lewis  Page's,  and  really  intended  to  sell  no 
more  than  his  deed  included,  his  insertion  of  those  boundaries 
evinced  an  intent  to  defraud  Allerton. 

I  am  confident  that  he  entertained  no  such  design,  and  that  as 
both  parties  understood  the  contract  when  it  was  made^  the  one 
sold  and  the  other  bought,  all  the  laud  lying  between  Lewis 
Page's  possession  and  the  river. 

It  is  no  objection  to  the  validity  of  the  contract,  that  the  de- 
fendant did  not  own  the  lands  contracted,  when  he  stipulated  for 
their  sale.  It  suffices  for  a  specific  performance,  that  he  now 
owns  the  whole.  If  he  could  not  make  a  good  title  to  the  whole, 
the  complainant  could  insist  upon  a  title  to  such  as  he  now  has, 
and  a  compensation  in  damages  for  the  residue. 

There  must  be  a  decree  for  a  specific  performance  accordingly, 
and  the  defendant  must  pay  the  costs  of  the  suit. 
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Smith's  Executors  v.  Wyckofp  and  others* 

A  bank  holdiD^r  a  promissory  note  made  by  L.  and  indorsed  by  P.  for  his  accommo- 
dation, when  the  note  fell  due,  to  enable  L.  to  pay  it,  discounted  for  him  his  own 
note ;  to  secure  which  L.  delivered  to  the  bank,  another  promissory  note  made  by 
himself  and  indorsed  by  P.,  dated  about  a  year  prior  to  that  time,  and  payable 
two  yean  after  date.  jWhen  this  delivery  took  place,  P.  was  dead,  and  the  offi- 
cers of  the  bank  were  aware  of  the  fact. '  The  original  note  was  not  protested, 
and  was  cancelled  under  this  arrangem^t.  Held,  that  neither  P.  or  his  jexecu- 
tors,  were  ever  liable  upon  the  note  thus  negotiated  after  his  death  ;  and  that  it 
was  not  a  charge  upon  real  estate,  which  P.  after  its  date  devised  subject  to  the 
payment  of  ail  notes  which  he  had  endorsed  for  L. 

A  note  indorsed  for  the  accommodation  of  the  maker,  has  no  vitality,  or  existence 
as  a  contract,  while  it  remains  in  his  possession. 

An  indonement  on  a  blank  sheet,  intended  for  a  note,  authorizes  the  person  to 
whom  it  is  delivered,  to  write  upon  the  sheet  such  note  as  he  thinks  proper. 

All  accommodation  indorsements  delivered  to  the  principal  debtors,  clothe  the  latter 
with  an  authority  to  bind  the  indorsers  in  favor  of  persons  who  receive  the  seen* 
rities  in  g^ood  faith  on  the  credit  of  the  indorsements. 

Sach  authority  is  a  mere  naked  power,  revocable  by  the  constituent 

All  sach  powers  are  annulled  by  the  death  of  the  constituent  ""^The  death  of  an 
accommodation  indoraerof  a  promissory  note,  before  it  is  negotiated  by  the  maker, 
annuls  the  latter's  anthority  to  issue  the  note  as  one  binding  upon  the  indorser. " 

A  testator  devised  a  farm  to  his  son,  subject  to  an  annuity  to  the  wife  of  the  testa- 
tot  ;  subject  to  the  payment  of  two  debts  by  name,  which  he  had  incurred,  for 
his  son ;  also  to  all  other  debts  which  he  had  signed  with  or  indorsed  for  his  son; 
snbject  further,  to  the  payment  of  debts  which  his  son  owed  to  N.  and  O.,  chil- 
dren of  the  testator ;  and  also  subject  to  the  payment  of  all  debts  which  the  son 
•wed  to  the  testator :  On  a  bill  to  sell  the  farm  to  satisfy  the  charges  upon  it ; 

Seld,  l\  That  the  annuity  to  the  widow  was  entitled  to  preference  over  all  the 
others. 

2.  That  the  debts  which  the  testator  had  incurred  for  his  son  were  next  to  be  paid. 

3.  That  the  son's  debts  to  N.  and  O.,  and  to  the  testator,  were  next  to  be  paid  with- 
ont  preference ;  and  that  there  should  be  no  distinction,  in  favor  of  or  against 
sureties,  between  debts  of  the  son  to  the  testator  on  which  were  sureties,  and 
those  wholly  unsecured. 

A  charge  in  the  will  was,  to  pay  **  my  bond  for  $1500,  given  to  H.  O.  for  money 
loaned  for  my  son's  use."  There  was  no  such  bond,  but  the  testator  had  deli- 
vered to  H.  O.  a  bond  payable  to  M.  S.  for  $1500,  for  the  purpose  described ;  H. 
O.  having  made  the  loan  for  M.  S.  and  received  the  interest  as  agent.  Held,  that 
the  bond  to  M.  S.  was  intended  and  was  a  valid  charge  under  the  devise ;  and  that 
the  evidence  was  competent  to  show  the  misdescription. 
May  7th ;  October  16th,  1845. 
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The  bill  in  this  cause  was  filed  by  Edward  H.  Smith  and 
Nathaniel  Smith,  executors  of  Edmund  Smith  deceased,  on  the 
22d  day  of  June,  1843,  and  was  amended  July  29^  1844.  The 
amended  bill  set  forth  that  Peter  Wyckoff  late  of  Bush  wick  in 
Kings  county,  in  his  lifetime,  together  with  his  son  Lambert, 
made  their  joint  and  several  promissory  note,  dated  November 
llth,  1837,  and  payable  three  years  thereafter,  to  the  order  of  Ed- 
mund Smith,  for  five  thousand  dollars,  with  interest  half  yearly. 
That  the  payee  died  in  May,  1842,  and  that  the  note  with  inter- 
est from  May  14,  1842,  was  wholly  unpaid  and  was  held  by  the 
complainants  as  his  executors. 

The  bill  further  stated  that  Peter  Wyckoff  died  in  1842,  leav- 
ing  a  will  dated  April  8th,  1842,  duly  executed,  and  which  is  set 
forth  at  large  in  the  bill.  The  only  part  of  the  will  which  was 
material  in  this  suit,  is  in  the  following  words,  viz. 

'^  Item.  I  give  and  devise  to  my  son  Lambert  and  to  his  heirs 
and  assigns,  the  farm  which  I  own  in  Busbwick  near  a  place 
called  the  Wood  Point,  subject  nevertheless  to  the  payment  of  two 
hundred  dollars  per  year  in  half  yearly  payments  to  my  widow, 
during  her  widowhood,  in  lieu  of  her  right  of  dower  in  said  farm. 
Also  subject  to  the  payment  of  a  note  which  I  have  signed  for 
his  use.  in  favor  of  Edmund  Smith  of  the  city  of  New  York,  for 
five  thousand  dollars.  Also  subject  to  the  payment  of  my  bond 
for  fifteen  hundred  dollars,  given  to  Henry  Onderdonk,  for  money 
loaned  for  his  use.  Also  subject  to  the  payment  of  every  other 
note  or  obligation  for  the  payment  of  money,  which  I  have  signed 
with  him  or  endorsed  for  him,  for  the  payment  of  which  I  or  my 
executors  or  administrators  am  or  may  be  liable.  Also  subject  to 
the  payment  of  the  debts  which  he  owes  to  my  son  Nicholas,  and 
my  daughter  Anne  the  widow  of  Adrian  Onderdonk.  And  also 
subject  to  the  payment  of  all  the  debts  which  he  owes  to  me  on 
his  notes  and  obligations.  Item.  I  give  and  bequeath  to  my 
daughter  Anne  the  widow  of  Adrian  Onderdonk,  and  Sarah  the 
wife  of  John  G.  Van  Cott,  all  my  personal  estate  which  is  notjal- 
ready  disposed  of  in  this  will,  to  be  equally  divided  between  them 
or  their  heirs,  by  my  executors  within  two  and  a  half  years  after 
my  death,  from  which  time  and  not  before,  my  executors  will 
charge  interest  for  my  said  daughters,  upon  the  debts  which  my 
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son  Lambert  owes  to  me.  Item.  I  nominate  and  appoint  as  ex- 
ecutors to  this  my  will  and  testament,  my  son  Nicholas  and  my 
friends  Barnet  and  JeromMs  Johnson,  requesting  them  to  settle 
my  estate  within  two  and  a  half  years  after  my  death." 

The  bill  charged  that  the  four  children  named  in  the  will, 
were  the  only  heirs  of  the  testator ;  that  his  wife  survived  him ; 
and  that  letters  testamentary  were  granted  to  all  the  executors. 
That  the  farm  devised  to  Lambert,  contains  about  one  hundred 
acres,  was  in  his  possession  when  the  testator  died,  and  had  ever 
since  been  in  his  possession. 

That  the  bond  to  Henry  Onderdonk  mentioned  in  the  will,  is 
due  and  unpaid.  That  the  testator  in  his  lifetime,  indorsed  for 
Lambert's  accommodation,  his  note  for  $1600,  which  was  duly 
protested  when  due,  and  is  held  by  the  Long  Island  Bank.  That 
the  testator  in  like  manner  indorsed  for  Lambert's  accommoda- 
tion his  note  for  $1200,  which  was  protested  at  its  maturity,  and 
is  owned  by  Stephen  Burkhalter.  That  th§  Merchants  Exchange 
Bank  of  the  city  of  New  York,  hold  a  note  of  Lambert's,  dated 
December  13th,  1841,  for  six  thousand  dollars,  payable  two  years 
after  date  and  indorsed  by  y^e  testator,  which  was  protested  at 
its  maturity.  That  notice  of  the  non-payment  of  all  the  foregoing 
notes  was  given  in  due  form  to  charge  the  indorser.  That  as 
the  complainants  believe,  there  are  no  other  creditors  of  the  tes- 
tator, whose  debts  were  charged  upon  the  farm  devised  to  Lam- 
bert. That  the  creditors  enumerated,  have  a  lien  upon  the  farm, 
prior  to  all  others,  except  the  widow's  annuity.  And  that  John 
WyckoflFhas  a  judgment  for  $6000,  against  Lambert,  regulariy 
docketted ;  but  which  is  subsequent  and  subordinate  to  all  the 
charges  imposed  upon  the  farm  by  the  will  of  Peter  Wyckoff. 
The  bill  prayed  that  an  account  might  be  taken  of  the  complain- 
ant's debt  and  of  the  other  enumerated  preferred  debts,  and  of  all 
other  debts  of  the  testator  which  were  charged  upon  the  farm  ; 
and  that  the  farm  or  so  much  as  should  be  necessary,  might  be 
sold  or  mortgaged,  for  the  satisfaction  of  the  debts  which  should 
appear  upon  such  account  to  be  due*  and  owing ;  and  for  further 
or  other  relief. 

The  defendants  named  in  the  bill,  were  the  executors,  of  Peter 
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Wyckoff,  Lambert  Wyckoff  and  wife,  and  all  the  creditors  of 
Peter  or  Lambert  heretofore  mentioned. 

The  answer  of  the  executors,  set  forth  that  the  charge  on  the 
farm  devised  to  Lambert,  of  a  bond  to  Henry  Onderdonk,  was 
meant  and  intended  by  the  testator  to  be  a  charge  .)f  a  bond  given 
to  Margaret  Schenck,  for  the  same  amount  and  for  the  same  pur- 
pose as  is  described  in  the  will.  That  the  testator  had  given  no 
bond  to  H.  Onderdonk,  but  the  latter  loaned  the  money  for  which 
the  bond  to  Schenck  was  given,  and  acted'as  her  agent  in  relation 
to  investing  it,  and  in  receiving- the  payment  of  interest.  The 
answer  further  stated  that  the  executors  had  paid  the  Schenck 
bond  out  of  the  personal  estate  of  the  testator,  and  claimed  that 
they  were  entitled  to  stand  in  the  bbligee's  place,  and  to  enforce 
the  charge  of  the  bond  against  the  farm  devised  to  Lambert. 

r  The  executors,  as  also  Nicholas  Wyckoff  and  Anne  Onderdonk, 
insisted  that  the  note  held  by  the  Merchants  Exchange  Bank  was 
not  a  valid  charge  on  the  farm,  because  at  the  time  of  the  testa- 
tor's death,  it  was  in  the  hands  of  Lambert,  the  maker,  not  nego- 
tiated ;  and  the  indorsement  being  without  consideration,  the  note 

'    as  against  the  testator,  never  had  vitality  or  legal  inception.  Also 

p  that  the  Merchants  Exchange  Bank  knew  of  the  testator's  death, 

^  when  they  received  the  note. 

N. 'Wyckoff  and  Mrs.  Onderdonk  set  up  their  debts  charged 
upon  the  farm  by  the  will,  and  claimed  priority  with  the  com. 
plainants  over  all  others ;  and  the  executors  also  claimed  for  the 
debts  due  from  Lambert  to  the  testator,  and  that  of  such  debts, 
those  should  be  first  paid  for  which  the  testator  had  no  other  se- 
curity. 

The  Merchant's  Exchange  Bank  put  in  an  answer  setting  up 
their  note  referred  to  in  the  bill.  The  answer  stated  that  on  the 
17th  day  of  December,  1842,  the  bank  held  and  owned  a  note 
for  $5778  56,  made  by  Lambert  Wyckoff  and  indorsed  by  the 
testator,  which  matured  on  that  day,  and  which  the  bank  had 
discounted  in  the  testator's  lifetime.  That  on  the  same  day,  the 
bank,  to  enable  Lambert  to  take  up  the  note  so  matured,  discoun- 
ted his  new  note  for  the  same  amount,  in  the  usual  course  of 
business,  and  received  as  collateral  security  for  such  new  note^ 
the  note  of  $6000,  described  in  the  bill,  made  by  Lambert,  in- 
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dorsed  by  Peter,  dated  December  13th,  1841,  and  payable  ten  years 
after  date.  And  that  the  proceeds  of  the  discounted  note  were 
applied  in  payment  of  the  note  which  fell  due  on  the  17th  of  De- 
cember. That  nothing  has  ever  been  paid  on  Lambert's  new 
note  to  the  bank.  That  the  note  received  as  collateral  security, 
was  regularly  protested  for  non  payment  on  the  16th  of  Decem- 
ber, 1843,  and  notice  thereof  given  to  Peter  WyckoflF's  executors. 
That  one  of  the  executors  afterwards  called  at  the  bank,  and 
after  examining  the  note,  in  effect  admitted  its  validity,  and  pro- 
mised that  it  should  be  paid.  The  bank  insisted  that  the  note 
vas  a  valid  preferred  charge  against  the  farm  in  question. 

John  Wyckoff  answered  the  bill,  setting  up  his  judgment 
against  Lambert,  and  insisting  that  if  the  farm  were  sold  to  pay 
the  testator's  debts  charged  upon  it,  he  ought  to  be  substituted 
in  place  of  the  creditors  so  paid,  against  the  personal  estate  of  the 
testator. 

The  Long  Island  Bank  and  Stephen  Burkhalter,  respectively 
answered,  setting  up  their  claims  as  stated  in  the  bill. 

Lambert  Wyckoff  also  put  in  an  answer,^resenting  various 
points,  but  as  he  did  not  appear  at  the  hearing,  it  is  unnecessary 
to  set  them  forth. 

Testimony  was  taken  in  the  suit,  principally  in  reference  to 
the  descriptive  error  in  the  will,  relative  to  the  bond  debt  to  Henry 
Onderdonk,  and  respecting  the  note  held  by  the  Merchant's  Ex- 
change Bank.  The  conclusion  of  the  court  on  both  points,  ap- 
pears in  the  opinion,  and  it  is  deemed  needless  to  insert  the  testi- 
mony on  which  it  was  founded. 

It  appeared  that  Peter  Wyckoff  died  on  the  20th  day  of  Sep- 
tember, 1842,  aged  about  seventy-four  years.  The  material  facts 
relative  to  the  various  debts  set  forth  in  the  pleadings,  were  es- 
tabliBhed  by  the  evidence. 

Henry  Nicoll,  for  the  complainants,  and  also  for  P.  Wyckoff's 
executors,  N.  Wyckoff  and  Mrs.  Onderdonk. 

J'  M.  Martin,  for  the  Merchant's  Exchange  Bank. 

J.  L.  Riker,  for  John  Wyckoff. 
Vol.  in.  11 
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J5.  £>.  SiUiman^  for  the  Long  Island  Bank. 

R.  H.  Waller,  for  S.  Burkhalter. 

Mr.  Nicoll,  in  behalf  of  N.  Wyckoff,  Mrs.  Onderdonk,  and 
Peter  Wyckoff 's  executors,  made  the  following  points. 

I.  The  charge  upon  the  premises  devised  to  Lambert  Wyckoff, 
of  a  bond  for  91500  given  to  Henry  Onderdonk,  was  meant  and 
intended  to  be  a  charge  of  a  bond  given  for  the  same  amount  and 
for  the  same  purpose,  by  the  testator  to  one  Margaret  Schenck- 
And  as  such  will  be  sustained  and  recognized  as  binding  upon 
the  premises.  (Powell  on  Devises,  Vol.  2,  p.  337,  and  cases  cited  ; 
6  Vesey,  42  ;  Doe  v.  Roe,  1  Wend.  541,  and  cases  cited ;  Con- 
noil}/  V.  Pardow,  1  Paige,  291 ;  Thomas  v.  Maxwell,  4  John. 
Ch.  R.  609.) 

II.  The  proof  in  the  cause  clearly  shows  that  the  testator  in 
making  this  charge  upon  the  farm,  by  accident  and  erroneously 
described  the  borid  as  having  been  executed  to  Henry  Onder- 
donk when  he  meant  and  intended  a  bond  made  by  him  to 
Margaret  Schenck ; 

Because,  1.  He  had  given  no  bond  to  Henry  Onderdonk. 

2d.  Henry  Onderdonk  had  loaned  the  money  for  which  this 
bond  was  given,  and  had  in  relation  to  the  investment  of  the 
money  and  the  payment  of  the  interest,  acted  as  the  agent  of  Mar- 
garet Schenck. 

3d.  H.  Onderdonk  was  a  relative  of  the  family  and  intimate 
with  the  testator. 

4th.  The  whole  testimony  on  this  point  being  uncontradicted, 
and  not  even  an  attempt  to  contradict  having  been  made,  the  in- 
tention becomes  prima  facie  apparent 

III.  There  is  no  evidence  in  the  cause  to  authorize  the  pre- 
sumption that  the  testator  did  not  intend  to  charge  the  premises 
in  question  with  the  payment  of  this  bond.  The  mere  declara- 
tion of  the  testator  that  he  was  to  pay  this  bond,  made  before  the 
execution  of  the  will,  (even  if  proved)  cannot  be  held  to  impair 
the  solemn  direction  of  his  will.  That  the  bond  should  be  paid 
out  of  the  premises  devised  to  Lambert  Wyckoff  for  whose  bene- 
fit it  was  originally  given. 
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IV.  The  executors  of  Peter  Wyckoff  having  taken  up  and  can- 
celled this  bond  out  of  the  personal  estate,  are  entitled  to  stand  in 
the  place  of  the  obligee  in  the  bond  and  to  have  the  benefit  of 
the  charge  upon  the  premises. 

y.  The  note  set  forth  in  the  answer  of  the  defendant,  the  Mer- 
chant s  Exchange  Bank,  is  not  a  valid  and  subsisting  charge  upon 
the  premises. 

Because  said  note  being  at  the  time  of  the  testator's  death  in  the 
bands  of  Lambert  Wyckoff  the  maker  thereof,  not  negotiated  and 
the  endorsement  thereof  being  without  consideration,  the  same 
was  without  vitality  or  legal  inception. 

Because  by  the  death  of  the  testator  the  implied  authority  given 
to  Lambert  to  negotiate  the  same  in  such  way  as  to  make  the 
testator  liable  thereupon,  must  be  deemed  to  have  been  revoked. 
And  lastly  because  the  Merchant's  Exchange  Bank  discounted  the 
note  with  knowledge  and  notice  of  the  testator's  death.  (Chitty 
on  Bills,  p.  391,  6th  Lond  Ed. ;  3  Espinasse,  108 ;  Lansing  v. 
Gains,  2  Johns.  R.  301 ;  Marvin  v.  McCollum,  20  John.  289  ; 
Munn  ▼.  Commission  Company^  15  John.  66 ;  Powell  v.  Wa- 
ters^ 8  Cow.  686 ;  Downes  v.  Richardson^  6  Barn.  &  Aid,  674  ; 
CuUsY.  Perkins,  12  Mass.  206.) 

YL  The  premises  being  also  charged  with  the  payment  of  the 
debts  which  Lambert  Wyckoff  owed  to  his  father  upon  his  notes 
or  obligations ;  the  same  constitute  a  valid  charge  thereupon,  and 
are  entitled  to  be  paid  out  of  the  proceeds  of  the  sale  thereof,  ac- 
cording to  the  amounts  admitted  in  the  stipulation  between  the 
solicitors  in  the  suit. 

YJL  The  conceded  fact  that  for  several  of  the  debts  in  the  last 
point  mentioned  the  testator  held  sureties,  will  not  entitle  such 
sureties  to  claim  that  the  proceeds  of  the  sale  of  the  farm  should 
be  applied  pro  rata  on  all  those  debts,  because  in  case  of  a  defi- 
ciency the  representatives  of  the  testator  would  lose  pro  tanto  the 
benefit  of  such  suretyship ;  such  a  result  would  defeat  the  plain 
and  manifest  intentiou  of  the  testator,  which  was  to  benefit  and 
protect  the  legatees  of  his  personal  estate.  The  charge  is  gene- 
ral and  cannot  be  considered  as  a  security  given  by  the  debtor 
or  obtained  by  the  creditor.  It  is  simply  a  disposition  made  by 
the  testator  of  his  own  property,  with  the  sole  object  of  doing  equal 
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justice  among  his  children.  The  law  of  suretyship,  and  of  the 
surety's  rights  to  have  the  benefit  of  all  securities  obtained  for  the 
debt  for  which  he  is  liable,  do  not  apply  in  such  a  case,  and  the 
court  can  only  properly  effectuate  the  intention  of  the  testator,  by 
declaring  that  the  proceeds  of  the  sale  of  the  farm  (after  payment 
of  the  testator's  own  debts  charged  thereupon,)  shall  be  first  ap- 
propriated in  payment  of  the  debts  of  Lambert  Wyckoff  for  which 
there  is  no  security.  (  Wade  v.  Cooke^  2  Sim.  165 ;  Richardson 
V.  Wash.  Bk.,  3  Metcalf,  536 ;  Blackstone  Bk.  v.  HiU,  10 
Pick.  129. 

YIIL  The  term  debts  as  used  by  the  testator  in  his  will,  must 
be  deemed  and  taken  to  mean  the  amount  actually  due  from 
Lambert  Wyckoff  at  the  time  of  the  testator's  death.  Interest 
therefore  upon  the  principal  of  all  said  debts,  is  to  be  calculated 
up  to  that  time. 

Mr.  Martin^  for  the  Merchant's  Exchange  Bank  made  the  fol- 
lowing points. 

I.  Every  note  or  obligation  which  Peter  Wyckoff  at  the  time 
of  making  his  will  or  at  his  decease  had  signed  with  or  endorsed 
for  Lambert  Wyckoff,  and  for  which  Peter  then  was  or  should 
thereafter  become  liable,  or  for  which  his  executors  or  administra* 
tors  should  become  liable,  is  a  direct  charge  on  his  real  estate  de- 
vised to  Lambert,  and  so  made  by  the  express  terras  of  his  will. 

II.  This  note  for  $6000  was  in  existence  at  the  time  of  the 
making  of  the  last  will  of  Peter  Wyckoff,  as  one  of  the  debts  of 
the  testator,  and  having  been  afterwards  transferred  to  the  bank 
before  it  became  due,  for  a  valuable  consideration  and  in  the  or- 
dinary course  of  its  business,  for  the  benefit  of  Lambert  his  son, 
and  duly  protested  against  his  executors,  they  thereby  as  well  as 
by  their  admission,  became  liable  to  pay  it  out  of  the  personal  as- 
sets of  the  testator,  if  not  otherwise  provided  for.  This  brings  it 
within  the  class  of  debts  which  the  testator  intended  to  charge  on 
the  real  estate  devised  to  his  son  Lambert  Wyckoff,  and  it  having 
been  in  existence  at  the  time  of  the  making  of  the  will  of  Peter 
Wyckoff,  it  is  to  be  presumed  he  had  it  in  contemplation  as  one 
of  the  debts  with  the  payment  of  which  said  real  estate  is  charged. 
(^CanfteldY.  Gibson^  13  Martin's  Louis.  R.  142,  145  ;  Pinkertm 
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V.  Bailey,  8  Wend.  600 ;  Violett  v.  Paiterij  5  Cranch,  142 ; 
Usher  v.  Dauncey,  4  Campb.  97;  Mandeville  v.  Welch^  6 
Wheat.  277 ;  4  Mass.  R.  45  ;  Dougl.  513  ;  2  Paige,  509.) 

III.  An  indorsement  of  a  bill  or  note,  implies  an  undertaking 
hj  the  person  making  such  indorsement,  to  every  other  person  to 
whom  the  bill  may  afterwards  be  transferred,  that  the  drawer  shall 
pay  the  same  at  maturity.  (Bailey  on  Bills,  148,  and  cases  cited ; 
Russell  V.  Langstaffe,  Dougl.  514.) 

IT.  This  holds  true  ahhough  the  endorser  die  before  transfer 
made,  for  if  a  bill  or  note  be  transferred  after  the  death  of  any 
party  to  it,  the  party  to  whom  it  was  transferred,  will  have  a 
valid  claim  against  the  personal  representatives  of  the  deceased 
party.  (Bailey  on  Bills,  and  cases  cited,  p.  145  ;  Perry  v.  Cram- 
mond,  1  Wash.  C.  0.  R.  100.) 

Y.  If  the  transfer  of  the  $6000  note  were  not  valid  as  a  legal 
indorsement,  by  reason  of  the  previous  death  of  the  testator,  yet 
for  the  purpose  of  establishing  the  equitable  claim  of  the  defend- 
ants to  be  paid  the  amount  of  the  first  note  for  $5778  66,  and  in- 
terest thereon,  out  of  the  real  estate  of  said  testator  in  the  hands 
of  his  devisee  and  intended  by  the  testator  to  be  charged  with  the 
payment  thereof,  this  court  would  consider  the  giving  up  of  the 
first  note  and  the  depositing  of  the  6000  dollar  one,  as  security 
for  the  payment  of  the  debt  and  interest  created  by  the  first,  as  a 
mere  substitution  of  one  liability  for  another  of  the  same  class 
and  description,  both  in  existence  at  the  same  time,  both  identical 
in  parties,  and  both  at  the*time  of  their  creation,  a  charge  on  the 
real  estate  of  the  party  at  whose  request  such  substitution  was 
made.  Such  being  the  facts,  this  court  will  not  now  permit  such 
party  to  destroy  his  own  security  in  the  hands  of  innocent  hold- 
ers for  value.    {Perry  v.  Crammond,  cited  above.) 

VI.  If  the  defendants,  had  given  up  the  first  note  indorsed  by 
Peter  Wyckoft  under  a  mistake  as  to  their  rights,  and  had  there- 
by lost  all  legal  claim  under  the  present  note  for  $6000  against 
his  estate,  yet  in  equity,  they  would  still  have  a  right  to  come  in 
as  equitable  creditors  under  Peter  Wyckoff''s  will,  which  charged 
all  liabilities  which  he  had  then  incurred  for  the  benefit  of  Lam- 
bert ;  no  money  having  actually  been  paid  on  any  of  said  notes 
either  by  Lambert  or  his  father,  and  all  of  them  having  been  in 
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existence  at  the  time  of  making  his  will  and  at  the  time  of  his 
death.  {Bank  of  Sandusky  v.  Scoville,  24  Wend.  116 ;  Pas- 
more  V.  Mounty  13  East,  517.) 

VII.  The  creditors  of  the  testator  are  entitled  to  priority  in 
payment  over  legatees. 

Mr.  RikeTf  for  John  Wyckoff,  submitted  that  in  the  event  of  a 
deficiency,  his  client  as  a  surety  of  Lambert,  was  entitled  to  the 
equity  of  sureties  in  like  cases.  If  the  question  were  between 
Lambert  and*the  residuary  legatees,  the  former  as  devisee  would 
prevail,  because  the  personal  estate  is  the  primary  fund  for  the 
payment  of  debts.  The  statute  relative  to  mortgage  debts,  does 
not  apply  to  a  devise  of  lands  subject  to  the  payment  of  debts. 
There  must  be  an  express  charge  of  the  debts,  to  exonerate  the 
personalty.  The  judgment  creditor  of  Lambert  is  entitled  pro 
rata  with  Nicholas  Wyckoff  and  Mrs.  Onderdonk,  and  has  a  right 
to  turn  them  against  the  personal  property  of  the  testator,  substi- 
tuting them  for  those  creditors  of  the  testator  who  by  force  of  the 
express  charge  exhaust  the  fund  in  question.  The  counsel  cited 
Wilder  v.  Keeler,  (3  Paige  168 ;)  Morrvf  v.  Mowatt,  (2  ibid.  586 ;) 
2  Rev.  Stat.  369,  s.  32,  37;  Will,  on  Exec.  1039,  Chapt.  2,  s.  1, 
2;  Booth  Y.Blutidall,  (1  Merivale,  193;)  4  Kent's  Comm.  421, 
note  d. 

Thb  Assistant  Vice-Chancellor. — I  will  first  examine 
the  question  between  John  Wyckoff *and  the  parties  adverse  to 
him.  The  charges  imposed  by  Peter  Wyckoff  on  the  farm  de- 
vised to  Lambert,  may  be  thus  classified. 

1.  The  annuity  to  the  widow  of  the  testator ;  which  all  con- 
cede to  have  preference  over  the  others. 

2.  Notes  and  obligations  which  the  testator  had  signed  with 
Lambert  or  indorsed  for  him.  Two  debts  of  this  class  were  spe- 
cified in  the  will. 

3.  Debts  owing  by  Lambert  to  Nicholas  and  to  Mrs.  On- 
derdonk. 

4.  Debts  which  Lambert  owed  to  the  testator. 

The  question  arises  on  the  claim  made  by  Lambert's  sureties 
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to  have  the  last  class  of  debts  placed  upon  an  equal  footing  with 
the  others. 

There  is  no  doubt  of  the  equity  of  the  sureties  to  have  Lambert 
Wyckoff 's  property  made  liable  in  the  first  instance,  to  the  pay- 
ment of  the  debts  for  which  they  are  obligated  with  him. 

The  point  in  dispute  is,  what  interest  in  the  farm  devised  to 
him,  became  his  property  ? 

It  is  manifest  from  the  will,  that  the  testator  did  not  intend  to 
give  any  part  of  the  farm  to  Lambert,  leaving  the  obligations 
which  he  had  incurred  for  Lambert,  to  be  a  burthen  upon  thai 
^rtion  of  his  estate  which  he  gave  to  others.  His  language  in 
effect  is,  that  after  these  obligations  are  paid  out  of  this  farm^ 
Lambert  may  have  it  subject  to  the  other  charges.  The  farm 
was  the  testator's.  He  had  no  idea  of  giving  it  to  Lambert,  and 
paying  Lambert's  debts  also.  And  before  Lambert  can  have  the 
farm,  either  for  his  own  use  or  to  pay  his  own  debts ;  it  must  ex- 
onerate the  testator's  estate  from  his  liabilities  incurred  for  Lam- 
bert's benefit. 

I  have  no  doubt  but  that  the  second  class  of  charges  is  to  be 
paid  in  full,  before  any  of  the  debts  belonging  to  the  third  or  fourth 
classes. 

In  regard  to  these  two  classes  of  debts,  I  think  the  testator  de- 
signed to  place  them  on  the  same  footing.  It  is  true,  the  fourth 
class  to  be  paid,  constitutes  a  part  of  his  personal  estate  which  is 
given  to  other  legatees,  and  in  case  of  a  deficiency,  the  personal 
estate,  on  this  construction,  will  be  abridged  in  favor  of  Nicholas 
Wyckoff  and  Mrs.  Onderdonk.  On  the  other  hand,  those  credi- 
tors are  his  children,  and  one  of  them  is  a  legatee  of  the  personal 
estate ;  and  there  is  no  express  discrimination  made  in  the  will 
between  Lambert's  debts  to  them,  and  those  which  he  owed  to 
the  testator.  It  is  not  probable  that  the  testator  anticipated  any 
deficiency ;  and  the  character  of  the  two  classes  of  demands,  is 
not  such  as  to  enable  the  court  to  infer  a  preference  in  favor  of 
.  one  over  the  other,  or  of  a  portion  of  one  class  over  the  residue. 

Therefore  in  respect  of  the  fourth  class  of  debts,  the  sureties  of 
Lambert  have  no  right  to  have  the  debts  for  which  they  are  re- 
sponsible, paid  before  the  other  debts  which  he  owed  to  the  tes-- 
tator ;  nor  are  the  legatees  of  the  personal  estate  entitled  to  have 
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Lambert's  debts  which  are  not  secured,  first  paid,  to  the  postpone- 
ment of  the  surety  debts. 

Next,  in  reference  to  the  charge  in  the  will  for  the  payment  of 
the  testator's  bond,  described  as  given  to  Henry  Onderdonk  for 
Lambert's  use.  There  is  no  doubt  but  that  by  this  description 
the  testator  intended  his  bond  executed  to  Margaret  Schenck,  for 
81500.  There  was  no  bond  payable  to  Onderdonk.  The  bond 
to  Schenck  was  for  Lambert's  use ;  was  negotiated  through  her 
agent  Onderdonk ;  delivered  to  hirb,and  in  that  sense  was  given 
to  him,  and  all  the  business  in  regard  to  the  loan  and  the  pay- 
ment of  interest,  was  transacted  with  him.  The  evidence  is  com- 
petent to  show  that  the  Schenck  bond  was  intended. 

The  executors  having  paid  the  bond  to  Schenck,  are  entitled 
to  be  subrogated  in  her  place,  in  order  to  enforce  the  charge  for 
its  payment  imposed  on  the  farm  by  the  will. 

he  principal  difficulty  in  the  case^  grows  out  of  the  claim  of 
the  Merchant's  Exchange  Bank,  upon  their  note  indorsed  by  the 
U  testator. 

They  have  no  right  of  action  on  the  note  which  they  held  at 
the  testator's  death.    That  note  was  not  protested  when  it  be- 
came due,  but  was  delivered  up  to  the  maker,  on  their  receiving 
the  note  in  question. 
r      Peter  Wyckoff  died  on  the  20th  day  of  September,  1842.    On 
I    the  17th  day  of  December  following,  Lambert  W.,  in  order  to  re- 
5    new  his  note  indorsed  by  Peter  W.,  which  then  matured ;  gave 
I    his  new  note  to  the  bank,  and  deposited  as  collateral  security  for 
j    its  payment,  the  note  in  controversy,  made  by  himself,  and  pay- 
/    able  to  and  indorsed  by  the  testator,  Peter  W.    This  note  was 
L.  dated  December  13th,  1841,  and  was  payable  two  years  after  date. 
There  is  no  doubt  but  that  the  claim  of  the  bank  is  meritori- 
ous, and  it  will  be  exceedingly  hard  if  in  the  renewal  of  Lam- 
bert's note,  they  have  without  intending  it,  lost  the  benefit  of  his 
father's  liability  for  the  debt.    I  approach  the  examination  of  the 
point,  with  an  earnest  desire  to  find  the  law  of  the  case  in  their 
favor.    It  is  nevertheless  a  pure  legal  question,  upon  ascertained 
facts ;  one  which  nmy  not  be  swerved  by  any  hardship,  or  any 
feeling  of  sympathy. 
It  must  be  assumed  that  the  bank  had  notice  of  the  death  of 
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Peter  Wyckoff,  at  or  before  the  time  they  received  the  note.  J 
The  cashier  saw  his  death  announced  in  the  newspapers,  which 
in  the  usual  course  of  things,  must  have  been  within  a  day  or  two 
after  it  occurred.  And  it  appears  by  the  testimony  of  William 
Wyckoff,  that  pending  the  negotiation  of  the  renewal  of  Lambert's 
note,  the  death  of  Peter  W.  was  a  subject  of  conversation  between 
Lambert  and  the  president  of  the  bank. 

This  note  indorsed  by  the  testator,  is  to  be  treated  as  an  ac-      ^ 
cammodation  noie,  while  in  the  hands  of  Lambert  Wyckoff.    It       -* 
was  suggested  that  it  should  be  inferred  in  favor  of  the  bank,  that 
the  note  after  being  indorsed,  had  been  put  into  circulation,  and 
had  come  to  the  hands  of  Lambert,  for  value,  in  the  course  of 
trade.    But  this  inference  cannot  be  upheld.    Lambert  being 
the  principal  debtor,  the  payer  of  the  note ;  on  its  returning  to 
him  after  being  in  circulation,  it  would  be  simply  paid  and  extin*- 
guished.     {Bartrum  v.   Caddy,  7  Ad.  6c  E.  275  ;  Lazarus  v. 
Cowie,  2  Gale  <fc  Dav.  407.) 

One  legal  consequence  of  the  fact  that  this  was  an  accommo- 
dation note  while 'it  remained  in  Lambert's  possession,  is  that  it 
had  no  vitality  or  existence  as  a  contract,  until  he  parted  with  it 

i  to  the  Merchant's  Exchange  Bank. 

!  The  test  of  a  valid  note,  is  the  right  of  the  holder  to  maintain 

I  an  action  upon  it  against  the  parties  to  it,  provided  it  were  due. 

[Munn  V.  The  Commission  Company,  15  Johns.  44,  55,  per 

I  Spencer,  J.;  Powell  v.  Waters,  17  ibid.  176:  S.  C.  8  Co  wen, 

669,  686,  697,  705,  per  Jones,  Chancellor,  and  Colden  and  Spen- 
cer, Senators ;  Marvin  v.  McCullum,  20  Johns.  288 ;  Downes  v. 
Richardson,  5  B.  &  Aid.  674.)  In  the  case  last  cited,  three  per- 
sons joined  in  making  an  accommodation  bill,  as  drawer,  acceptor 
and  first  indorser.  It  was  afterwards  altered  in  its  date,  and  was 
then  issued  to  H.  for  value,  without  being  stamped  anew.  The 
court  decided  that  no  fresh  stamp  was  necessary ;  the  bill 
having  been  altered  before  it  was  issued,  in  point  of  law.  Abbott, 
Gh.  J.  said  it  first  became  a  bill  of  exchange,  when  it  was  issued 
to  H.  for  a  valuable  consideration.  And  Best,  J.  likened  it  to  a 
bond,  in  form,  perfect  before  delivery.  He  said  the  bill  was  per- 
fect in  form,  but  did  not  constitute  a  valid  contract  between  the 
parties. 
Vol.  III.  12 
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The  same  principle  is  established  in  Abrahams  v.  Skinner^ 
(12  Ad.(fc  El.  763,)  which  will  be  more  fully  stated  hereafter. 

It  is  clear  therefore,  that  up  to  the  17th  of  December,  1842, 
while  the  note  was  held  by  Lambert  Wyckoff,  neither  Peter 
;  Wyckoff  or  his  estate,  were  liable  or  obligated  by  reason  of  his 
{.^indorsement  on  the  note. 

I  "^  What  then  was  the  effect  of  the  transfer  to  the  bank  ?  Did  it 
/  give  vitality  to  the  indorsement  as  against  the  estate  of  Peter 
I  Wyckoff,  and  make  it  a  liability  which  his  executors  might  be 
i_  compelled  to  pay?      ^o 

This  depends  upon  the  authority  conferred  by  an  accommoda- 
tion acceptance  or  indorsement ;  or  which  third  persons  have  a 
right  to  infer,  from  such  acceptance  or  indorsement. 

Where  an  indorser  commits  a  promissory  note  to  the  maker, 
with  a  blank  for  its  date  ;  the  act  authorizes  the  tnaker  to  fill  it 
up  with  what  date  he  pleases.  {Cruchley  v.  ClarancCy  2  M.  & 
S.  90 ;  Mitchell  v.  Culver,  7  Cowen,  336,  and  Mechanics  Bank 
V.  Schuyler,  ibid.  337,  note;  1  Bell's  Comm.  Laws  of  Scotland, 
391.) 

And  where  one  signs  his  name  on  an  entire  blank  note  or  bill, 
and  delivers  it  to  another ;  he  thereby  authorizes  the  latter  to 
write  upon  it  a  note  or  bill,  for  any  sum  and  in  any  terms,  that  he 
chooses  to"*  insert.  {Russel  v.  Langstoffe,  Dougl.  514 ;  Violeii 
V.  Patton,  5  Cranch,  142 ;  Putnam  v.  Sullivan,  4  Mass.  45.) 
It  is  a  general  authority,  a  carte  blanche,  or  letter  of  credit  lo  an 
unlimited  extent. 

I  might  refer  to  many  other  adjudged  cases,  where  the  power 

r  implied,  was  more  or  less  general.  They  all  proceed  upon  the 
principle  of  a  power  or  authority,  inferred  from  the  act  of  signing 
or  indorsing,  to  bind  the  party  in  favor  of  any  person  who  may 
receive  the  paper  in  good  faith,  on  the  credit  of  his  name. 

So  in  ihis  case,  Peter  Wyckoff 's  indorsement  of  Lambert's  note, 
(already  filled  up,  as  it  is  supposed,)  was  an  authority  to  Lam- 
bert to  make  him  liable  for  its  amount,  in  favor  of  any  party  to 
^  whom  Lambert  might  negotiate  the  note. 

Was  this  authority  any  thing  more  than  a  naked  power,  and 
as  such  revoked  or  terminated  by  Peter's  death  ?    Was  it  in  any 
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respect  different  from  a  letter  of  attorney,  authorizing  one  to  sign 
or  indorse  a  note  at  a  future  day  7 

The  death  of  a  party  is  in  general,  a  revocation  of  all  authori- 
ties granted  by  him,  whether  express  or  implied.  And  )/[  there 
were  a  revocation  in  this  instance,  by  the  death  of  the  testator ; 
the  bank,  having  notice  of  his  death,  was  legally  informed  of  the 
revocation. 

In  regard  to  checks  on  bankers,  it  is  considered  that  the  death 
of  the  drawer,  is  a  countermand  of  the  authority  of  the  banker  to 
pay.    (Chitty  on  Bills,  307;  7th  Am.  Ed.  1830.) 

In  Tale  v.  Hibbert,  (2  Ves.  jr.  1 12, 1 18,)  where  this  was  conce- 
ded by  the  Chancellor,  he  inclined  to  think  that  payment  would 
not  be  recalled,  if  the  holder  of  the  check  received  the  amount  of 
it  before  the  banker  was  apprised  of  the  death  of  the  drawer. 

The  authority  in  the  case  of  checks,  is  almost  universally 
coupled  with  an  interest,  and  would  seem  to  be  less  revocable 
than  the  power  inferred  by  the  indorsement  of  accommodation       -^ 
bills  or  notes,  ""^ 

So  far  as  I  have  been  able  to  discover,  there  is  no  adjudged  case,  \ 
nor  any  treatise,  which  holds  such  a  power  as  this  to  be  irreyoca^  \ 
ble  by  the  death  of  the  constituent.  At  the  same  time  I  siould  i 
add,  that  there  is  no  express  sanction  for  the  opinion  that^'it  is  I 
terminated  by  death.  ^^  ^^^..J 

Many  of  the  authorities  however  proceed  upon  the  assumption 
that  it  is  thus  terminated ;  or  strongly  imply  that  conclusion. 

Thus  in  Abel  v.  Suttov,  (3  Esp.  R.  108,)  where  Lord^enyon 
held  thatif  a  bill  indorsed  by  a  firm  is  sent  into  circulation  after 
the  dissolution  of  the  partnership,  all  the  partners  must  join  in 
the  indorsement ;  he  said,  "  I  even  doubt  much  if  an  indorsement 
were  actually  made  on  a  bill  or  note  before  the  dissolution,  but 
the  bill  or  note  was  not  sent  into  the  wojrld  till  afterwards,  that 
such  indorsement  would  be  valid." 

In  Lansing  v.  Gaine  and  Ten  Eycky  (2  J.  R,  301,)  it  was  held 
by  Chief  Justice  Kent,  that  a  note  signed  by  a  firm,  had  no  force 
while  in  their  possession,  and  if  not  issued  till  after  the  dissolu- 
tion of  the  partnership,  it  would  not  biad  the  partners  who  did 
not  assent  to  its  being  issued. 

In  Usher  v.  Dauncey,  (4  Campb.  97,)  F.  a  member  of  a  firijqi 
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drew  a  bill  in  Wank  in  the  name  of  the  firm,  payable  to  their  or- 
der, indorsed  it  in  their  name,  and  delivered  it  to  a  clerk  to 
be  filled  up  and  used  as  the  exigencies  of  the  partnership  might 
require.  F.  died,  and  soon  after,  the  bill  was  filled  up  by  the 
clerk  and  dated  by  him  prior  to  the  death  of  F.,  and  it  subse- 
quently came  to  the  hands  of  indorsees  for  value,  in  good  faith. 
The  surviving  partners  being  sued  as  drawers,  insisted  that  after 
the  death  of  F.  the  blank  to  which  he  had  affixed  the  partner- 
ship name,  became  a  nullity,  on  the  ground  that  the  power  he 
gave  to  fill  it  up  as  a  bill  of  exchange,  expired  with  him.  But 
Lord  Ellenborough  held  that  the  power  must  be  considered  to 
emanate  from  the  partnership,  not  from  the  individual  partner ; 
and  that  therefore  after  his  death,  the  bill  might  still  be  filled  up 
so  as  to  bind  the  survivors.  The  King's  Bench  sustained  the 
ruling  of  the  Chief  Justice  at  Nisi  Prius. 

It  is  evident  that  in  Usher  v.  Dauncey,  no  one  thought  of  hold- 
ing the  deceased  partner  liable  by  reason  of  his  use  of  the  name  of 
the  firm.  The  whole  contest  between  the  parties,  assumed  that 
as  to  him  the  authority  expired  upon  his  death.  And  it  appears 
to  have  been  a  conceded  point,  that  if  the  power  implied,  was 
merely  that  of  the  partner  who  signed,  it  terminated  with  his 
existence.  But  the  court  held  it  to  be  a  power  granted  by  the 
whole  firm,  which  though  revoked  as  to  F.  by  his  death,  con- 
tinued unimpaired  as  to  the  survivors,  and  that  they  were  liable 
precisdy  as  if  they  had  originally  drawn  and  indorsed  the  bill 
without  F. 

The  cases  of  Downes  v.  Richardson^  (5  B.  &  A.  674,)  and 
Abrahams  v.  Skinner^  (12  A.  &  E.  763,)  are  analogous  in  prin- 
ciple. 

There  is  another  class  of  cases,  of  which  some  were  cited  by 
the  counsel  for  the  bank,  which  I  think  in  effect  sustain  the  posi- 
lion  that  the  authority  implied  by  the  indorsement,  in  general, 
terminale;5  with  the  life  of  the  party.  'J'hey  all  proceed  on  the 
familiar  principle,  that  a  power  coupled  with  an  interest,  is  not 
revocable. 

Thus  Judge  Washington  said  (in  Perry  v.  Crammond,  1 
Wash.,  C.  C.  R.  100,)  that  a  person  with  whom  certain  bills  of 
exchange  had  been  deposited  by  the  drawers  for  the  purpose  of 
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being  filled  up  with  a  date  and  the  name  of  a  drawer,  and  which 
had  been  used  to  raise  money  for  their  benefit ;  might  after  the 
death  of  the  drawers,  accept  the  bills,  insert  a  date  prior  to  that 
event,  and  deliver  them  to  one  who  had  previously  made  ad- 
vances on  the  faith  of  the  bills.  In  that  case,  the  bills  at  the 
death  of  the  drawers,  were  in  the  agent's  hands  unused,  and 
they  were  in  fact  issued  afterwards  for  a  precedent  debt,  to  par- 
ties who  knew  of  the  death  of  the  drawers ;  and  it  was  decided 
that  the  holders  could  not  recover  against  the  representatives  of 
the  drawers. 

The  decision,  as  well  as  the  dictum  of  the  learned  Judge,  ap- 
pear to  me  to  be  a  clear  concession,  that  those  bills  could  not  be 
put  into  circulation  after  the  death  of  the  drawers,  except  upon  a 
previous  advance,  so  as  to  be  available  to  any  holder  who  was 
aware  of  their  death,  and  of  the  fact  that  they  were  issued  after 
that  event. 

In  Cutis  V.  Perkins,  (12  Mass.  206,  210,)  the  drawer  of  a  bill 
delivered  it  to  the  payee  for  value,  and  died  before  it  was  ac-i 
cepted.  The  court  expressed  their  opinion  that  the  bill  being 
valid  against  the  drawer  in  the  hands  of  the  payee,  the  accept- 
ance after  the  drawer's  death  was  binding. — And  they  say  that 
where  the  authority  is  coupled  with  an  interest,  the  death  of  the 
drawer  will  not  be  a  revocation  of  the  request  of  the  drawee  to 
accept    The  case  was  nevertheless  decided  on  another  point. 

The  case  of  Billing  v.  Devaux,  (4  Scott's  New  Rep.  175 — , 
S.  C.  6  Lond.  Jur.  R.  1182,)  sustains  the  opinion  put  forth  in 
Cuits  V.  Perkins.  Coitman,  J.  in  substance  gives  as  one 
reason  for  the  decision,  that  the  bill  having  been  put  in  circula- 
tion, the  death  of  the  drawer  could  not  affect  it. 

The  principle,  differently  applied,  is  also  found  in  Peyton  v. 
Hallett,  (I  Caines,  363, 379.)  And  see  Simon  v.  Lloyds  (2  Crompt. 
M.  &  R.  187.) 

In  Hammonds  v.  Barclay,  (2  East,  227,)  a  factor  accepted 
bills,  on  the  strength  of  the  consignment  to  him  of  a  ship  for  sale. 
The  ship  came,  but  it  was  sent  by  the  executors  of  the  drawer, 
which  the  factor  knew.  He  sold  the  ship  and  applied  the  pro- 
ceeds to  his  acceptances,  retaining  for  such  as  had  not  matured  ; 
and  this  was  upheld.— But  see  Copland  v.  Slein,  (8  T.  R.  208.) 
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An  executor  may  sign  the  name  of  his  testator  as  drawer,  to  a 
blank  or  unsigned  bill,  (meaning  acceptance,)  found  in  the  testa- 
tor's repositories ;  and  may  raise  diligence  upon  it.  And  such 
a  bill  may  be  signed  by  the  drawer,  after  the  death  or  bankrupt- 
cy of  the  acceptor,  or  at  any  time  before  producing  in  judgment. 
(1  Bell's  Comm.  391,  395,  6.)  This  of  course  assumes  that  the 
bill  is  held  by  the  decedent  for  value. 

The  cases  to  which  I  have  referred,  are  all  consistent,  and  all 
appear  to  concede  distinctly,  or  by  implication ;  that  the  authori- 
ty to  put  a  bill  or  note  into  circulation,  inferred  by  signing  it,  i3 
revoked  if  the  party  die  before  it  is  issued.  When  it  is,  or  of 
right  should  be,  in  the  hands  of  one  who  has  acquired  an  interest 
in  it,  the  rule  does  not  apply,  because  the  paper  is  then  issued, 
I  and  the  authority  has  been  exercised. 
J  It  is  contended  that  the  note  must  beheld  to  have  been  issued, 

\y  by  relation,  at  the  time  of  its  date. 

^A\  Ij^  aid  of  this  point,  it  is  said  a  note  is  presumed  to  have  been 

7/  made,  at  the  time  when  it  purports  to  have  been  made. 

There  is  no  doubt  of  this,  but  here  the  proof  is  conclusive  that 
it  was  not  made,  in  the  legal  sense,  until  December,  1842,  and 
the  presumption  relied  upon  is  overcome. 

The  counsel  for  the  bank  referred  to  Usher  v.  Dauncey,  before 
cited,  as  an  authority  for  giving  eSect  to  the  note  by  relation.  I 
have  already  commented  on  the  case,  and  need  not  speak  of  it 
farther. 

The  case  of  Snaiih  v.  Mingay,  (I  M.  &  S.  87,)  is  the  strong- 
est one  in  favor  of  the  bank,  that  I  have  met  with  on  this  point 
of  relation.  There  the  question  was  upon  copper-plate  impres- 
sions of  four  bills  of  exchange,  signed  as  drawers,  in  blank  in 
Ireland,  by  a  firm  doing  business  there,  and  transmitted  to  one 
Wallace  in  London,  to  be  filled  up  and  used  for  his  accommoda- 
tion. The  latter  made  use  of  the  bills  accordingly.  They  had 
been  stamped  with  an  Irish  stamp,  when  the  drawers  signed.  It 
was  insisted  that  the  bills  were  drawn  in  England,  and  being  in- 
land bills,  required  an  English  stamp.  The  court  decided  that 
the  bills  were  drawn  in  Ireland.  They  put  it  upon  the  ground 
of  relation,  when  the  bills  became  perfect,  to  the  time  when  they 
were  signed. 
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Bayley  J.  says  if  the  drawer  had  died  while  the  bill  was  on  its 
passage,  and  afterwards  the  blanks  had  been  filled  up  and  the 
bill  negotiated  to  an  innocent  indorsee;  he  should  think  the 
representatives  of  the  drawer  would  have  been  liable. 

Scarlett,  arguendo^  contended  that  the  signature  of  the  firm  as 
drawers,  was  in  the  nature  of  a  power  of  attorney  to  Wallace  to 
draw  bills  in  their  names. 

It  may  be  observed  of  Snaith  v.  Mingay,  that  the  relation, 
upon  which  the  court  acted,  was  one  of  place,  and  not  of  time. 
The  illustration  of  Bayley  J.  was  by  reference  to  a  relation  in 
point  of  time.  The  question  was  siiuply,  where  were  the  bills 
issued  ?  They  acquired  vitality  for  the  first  time  in  London,  but 
the  drawers  residing  in  Ireland,  having  actually  signed  the  bills 
there,  and  Ireland  being  the  place  where  they  were  to  be  noti- 
fied of  their  non-payment,  and  called  upon  to  pay  them,  it  was 
held  that  they  were  foreign  bills.  It  would  have  been  no  defence 
by  the  drawers  against  a  claim  for  damages  on  non-payment,  to 
have  shown  that  the  bills  were  first  issued  in  London,  and  there- 
fore  were  inland  bills.  The  whole  question  was  one  of  locality, 
in  reference  to  the  revenue  of  the  government  from  stamps.  This 
appears  by  Crutchley  v.  Mann,  6  Taunt.  629,  where  the  same 
question  arose  upon  a  bill  drawn  in  Jamaica,  upon  a  stamp  of 
that  island,  with  a  blank  for  the  payee's  name,  and  transmitted 
to  England,  where  a  bona  fide  holder  inserted  his  own  name  as 
payee ;  and  it  was  decided  that  an  English  stamp  was  not  ne- 
cessary.    (See  Downes  v.  Richardson,  ubi  supra.) 

This  is  further  shown  by  the  case  of  Abrahams  v.  Skinner^ 
(12  Ad.  &  E.  763.)  There  in  June,  1833,  the  defendant  gave  a 
blank  acceptance  on  a  proper  stamp.  In  November  following, 
the  die  of  that  stamp  was  discontinued,  and  a  new  stamp  used 
pursuant  to  a  statute.  In  1835,  a  bill  was  drawn  upon  the 
blank  acceptance,  without  a  fresh  stamp.  It  was  held  that  the 
bill  could  not  be  considered  as  existing  by  relation  from  the  time 
of  the  acceptance ;  and  therefore  it  was  not  properly  stamped. 
Lord  Denman  said,  "Upon  the  day  when  the  old  stamps  were 
discontinued,  the  bill  in  question  had,  in  fact,  no  existence." 

The  case  of  Snaith  v.  Mingay,  was  relied  upon,  and  the 
Chief  Justice,  without  expressing   any  opinion  upon  the  de* 
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cisioD,  drew  a  distinction  between  that  and  the  case  in  hand, 
founded  on  a  difference  in  drawing  a  blank  bill,  and  in  accepting 
one  in  blank. 

Neither  case  having  the  force  of  authority  here,  I  am  at  liberty 
to  say  what  Lord  Denman  evidently  felt,  that  the  ground  of  re- 
lation to  the  time  of  signingj  which  was  adopted  in  Snaith  v. 
Mingay,  was  inconsistent  with  the  principle  that  a  bill  has  no 
legal  existence  before  it  is  issued.  And  Abrahams  v.  Stephens^ 
in  effect,  overrules  Snaith  v.  Mingay. 

Pasmore  v.  North,  (13  East,  517,)  was  also  cited  by  the  coun- 
sel for  the  Bank.  North  on  the  4th  of  May,  drew  a  bill  at  65 
days,  and  dated  it  on  the  11th  of  May,  in  favor  of  Totty,  who,on 
the  5th  of  May,  indorsed  it  to  Pasmore  for  a  valuable  considera- 
tion. It  was  a  business  bill,  given  for  goods,  part  of  which  haid 
been  delivered,  and  a  part  were  to  be  delivered  subsequently. 
Totty  was  accidentally  killed  on  the  5th  of  May,  and  North  re- 
fused to  pay  the  bill  on  the  ground  that  Totty  could  not  transfer 
il  prior  to  Ihe  day  of  its  date.  The  court  held  that  the  transfer 
was  valid.  The  counsel  for  the  defendant  there  argued  for  a 
relation  forward,  insisting  that  the  indorsement  was  with  refer- 
ence to  the  time  of  the  date,  at  which  time  only  the  bill  could 
be  deemed  as  issued. 

It  appears  by  Pasmore  v.  North,  that  the  date  of  a  bill  is  not 
material,  except  to  fix  the  time  at  which  it  is  payable.  And 
when  it  is  said  that  a  bill  drawn  for  a  blank  sum,  or  an  accom- 
modation bill,  when  filled  or  issued,  takes  effect  as  of  its  date,  or 
relates  to  that  period,  it  is  said  in  reference  to  the  time  and  terms 
prescribed  for  its  payment,  and  its  intermediate  transfers. 

The  authorities  appear  to  be  insuperable  against  giving  effect 
to  the  note  of  Peter  Wyckoff,  upon  this  doctrine  of  relation. 

Partnership  signatures  placed  upon  a  bill  or  note,  before  disso- 
lution, or  as  of  a  date  prior  to  that  event,  which  is  issued  subse- 
quently, furnish  an  analogous  case;  one  which  is  of  more 
frequent  occurrence  than  that  of  the  death  of  an  indorser  before 
issuance,  and  equally  likely  to  be  productive  of  hardship  to  pur- 
chasers of  notes  and  bills. 

Yet  it  is  clearly  settled,  that  no  such  relation  to  the  date  of  the 
paper,  is  permitted  in  the  instance  of  partners.  {Lansing  v. 
Gaine  and  Abel  v.  Sutton,  ubi  supra  ;  Story  on  Part.  248.) 
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So  the  relation  is  not  held,  in  regard  to  the  date,  under  the 
stamp  acts  in  England.  {Dowries  v.  Richardson,  and  Abrahams 
V.  Stephens^  before  cited.)  The  cases  of  Perry  v.  Crammondy 
and  Usher  v.  Dauncey^  are  entirely  consistent  with  these.  And 
sych  a  relation  is  utterly  at  war  with  the  great  principle,lthat  a 
note  or  bill  is  not  issued,  until  it  is  delivered  to  a  party  who  can 
maintain  an  action  upon  it,  and  until  then  it  has  no  vitality  or 
legal  existence. 

The  doctrine  of  escrow,  technically  appertains  to  instruments 
under  seal ;  but  its  principle  if  applied  to  this  case,  will  not  sus- 
tain the  indorsement.  There  was  no  conditional  delivery  of 
this  note,  no  specified  event  upon  the  happening  of  which  it  was 
to  become  available  or  absolute. 

While  a  bill  which  is  already  issued,  is  in  the  hands  of  the 
drawee,  he  may  revoke  his  acceptance^of  if  after  he  has  written 
it  upon  the  bill,  at  any  time  before  the  bill  is  delivered  to  the 
holder,  or  the  fact  of  his  acceptance  is  communicated  to  the 
holder.  {Cox  v.  Troy,  5  B.  <fc  Aid.  474— Poihier,  Traits  du 
Central  De  Change,  d.  44 ;  P.  1,  Ch.  3,  S.  3.) 

An  accommodation  indorser  has  or  should  have  as  much  con- 
trol over  his  signature,  while  the  paper  remains  in  the  hands  of 
the  person  to  whom  he  has  lent  his  name  and  who  is  acting  in 
respect  of  the  note,  by  force  of  his  authority,  and  in  effect,  as  his 
agent. 

My  conclusion  is,  that  the  death  of  Peter  Wyckoff  was  a  revo- 
cation of  the  power  which  by  his  indorsement  of  the  note  in  dis- 
pute, he  had  conferred  upon  Lambert  Wyckoff;  and  that  Lambert 
bad  no  authority  to  issue  the  note  after  his  death,  so  as  to  make 
it  an  obligation  of  the  testator. 

^In  all  that  I  have  said,  and  in  my  conclusion,  I  do  not  intend 
to  go  a  step  beyond  tliis  case,  in  which  the  bank  receiving  the 
note,  although  they  paid  a  full  consideration,  took  it  from  the 
makers  with  notice  of  the  death  of  the  accommodation  indorser. 
They  received  it  in  good  faith,  for  value,  with  notice  of  the  defect. 
But  for  the  latter  circumstance,  their  claim  would  have  b<fen  of  a 
totally  different  character.  ^  ^ 

In  regard  to  the  manifest  intenrtidn  of  the  testator  to  make 
himself  liable  by  means  of  this  indorsement — the  intention  is 
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no  more  obvious  than  it  would  have  been,  if  in  December,  1841, 
he  had  given  to  Lambert  a  power  of  attorney  authorizing  him  in 
December,  1842,  to  indorse  his  note  for  $6000.  No  one  would 
doubt  but  that  he  expected  to  become  liable  for  the  $6000;  yet 
no  one  would  imagine  that  after  his  death,  Lambert  could  make 
him  liable  by  executing  the  power. 

It  is  moreover  unsafe  to  speculate  on  the  views  and  expecta- 
tions of  a  man  in  furnishing  blank  indorsements  to  his  son.  It 
is  more  probable  that  he  expects  to  have  a  voice  and  influence 
in  their  use,  than  that  he  means  to  subject  himself  and  his 
family  to  their  consequences  for  an  indefinite  period,  and  without 
reference  to  his  life  or  death. 

The  counsel  for  the  bank  argued  that  this  was  a  note  in  ex- 
istence at  the  date  of  the  will,  and  therefore  a  direct  charge  upon 
the  real  estate  of  the  testator  by  the  express  terms  o'f  the  will. 

The  charge  on  the  farm  is  only  for  debts  signed  with  or  in- 
dorsed for  Lambert, /or  the  payment  of  which  the  testator  or  his 
executors  then  was,  or  might  be  liable.  Now  this  note  was  not 
a  debt  for  which  the  testator  was  then  liable.  It  had  not  been 
issued,  and  legally  was  not  in  existence.  And  in  my  view  of 
it,  neither  he  or  his  executors  became  liable  for  it. 

If  the  testator  had  in  view  Lambert's  debt  to  the  bank,  when 
he  made  his  will,  it  was  not  this  note,  but  the  one  then  held  by 
the  bank  which  he  intended  to  make  a  charge,  and  from  the  lat- 
ter his  estate  was  discharged. 

As  to  the  one  being  a  substitution  for  the  other,  the  bank 
doubtless  so  intended  it,  but  as  I  am  compelled  to  adjudge  the 
law  to  be,  such  a  substitution  could  not  be  made  after  the  tes- 
tator's death. 

Another  point  wa?,  that  the  court  will  not  permit  Lambert  to 
avoid  this  charge  on  his  real  estate,  he  having  procured  the  sub- 
stitution. But  this  does  not  apply  to  the  issue.  The  farm  is  not 
Lambert's  property  until  the  charges  imposed  on  it  by  the  tes- 
tator are  paid.  After  those  are  provided  for,  the  debt  of  the 
bank  is  unquestionably  valid  against  Lambert's  interest  in  the 
farm. 

The  recognition  of  the  note  by  one  of  the  executors,  was  not 
much  pressed.    It  can  not  be  used  to  sustain  the  claim  upon  the 
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note,  because  there  is  no  evidence  that  it  was  made  with  any 
knowledge  or  information,  that  the  bank  received  the  note  from 
the  maker,  after  the  death  of  the  testator.  This  reason  suffice:?, 
without  referring  to  any  others.  (See  Tebbets  v.  Dowd,  23  Wend. 
397 ;  Cayuga  County  Bank  v.  Bennet,  6  Hill,  236 ;  Same  v. 
DUl,  6  ibid.  403.) 

There  must  be  a  decree  accordingly,  for  taking  an  account  of 
the  various  charges,  and  for  a  sale  or  mortgage  of  the  farm,  to 
the  end  that  they  may  be  paid. 


Banks  v.  The  Executors,  &c.,  of  Charles  Wilkes. 

A  trustee  is  not  liable  for  the  waste  or  dereliction  of  his  co-trustee,  which  was  not 
occasioned  by  any  act  or  agreement  of  the  former. 

A  testator  held  a  bond  and  mortgage  in  his  own  name,  for  moneys  invested  by  him 
for  C.  By  his  will  he  appointed  four  executors,  who  all  qnalified,  and  who  con- 
sented that  one  of  their  number,  H.,  should  take  the  management  of  the  estate. 

The  bond  and  mortgage  came  to  the  hands  of  the  executors,  with  the  other  effects 
of  the  testator,  and  passed  into  the  custody  of  H.,  as  the  acting  executor.  C.  was 
aware  of  this  disposal  of  the  securities,  but  did  not  object  or  dissent  H.  subse- 
quently received  a  large  sum  on  the  bond  and  mortgage,  expended  it  for  his  own 
use,  and  died  without  any  property,  ffeldt  1.  That  on  the  death  of  the  testator, 
his  executors  succeeded  him  in  the  trust,  and  held  the  bond  and  mortgage  as  C.'s 
trastees.  2.  That  the  permitting  H.  to  have  their  actual  custody,  was  not  a  breach 
of  trust.  And  3.  that  C.  could  not  recover  from  the  other  executors,  the  amount 
received  and  squandered  by  H. 
Feb.  20;  October  21,  1845. 

The  bill  was  filed  in  Jamiary,  1842,  by  William  Banks,  as  the 
administrator  of  James  Campbell,  and  as  the  executor  of  Mar- 
garet Campbell,  deceased,  against  Janet  Wilkes,  executrix,  and 
George  Wilkes  and  Hamilton  Wilkes,  surviving  executors  of 
Charles  Wilkes,  deceased. 

The  facts  established,  upon  which  the  decision  of  the  court 
was  made,  were  these : — 

Charles  Wilkes,  for  many  years,  was  the  banker  of  James 
Campbell,  residing  in  New  Jersey,  and  as  his  agent,  invested 
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moneys  from  time  to  time.  In  1831,  James  Campbell  died,  leav- 
ing a  sister,  Margaret  Campbell,  his  sole  legatee  and  executor. 
Mr.  Wilkes  continued  to  stand  in  the  same  relation  to  Miss  Camp- 
bell, as  he  had  to  her  brother,  until  his  own  death  in  the  summer 
of  1833.  At  that  time  he  had  in  his  hands,  invested  for  Miss  C, 
(the  securities  being  in  his  name,)  926,000,  of  which  $15,000 
stood  in  the  bond  and  mortgage  of  Samuel  Wilkeson.  After  his 
death,  his  executrix  and  executors  took  out  letters  testamentary, 
and  then,  pursuant  to  a  request  of  the  testator,  arranged  among 
themselves,  that  Horatio  Wilkes,  one  of  their  number,  should  have 
the  active  management  and  charge  of  the  estate.  Miss  Campbell's 
securities,  thus  came  into  his  custody,  being  found  among  the  as- 
sets of  C.  Wilkes.  Annual  accounts  were  rendered  to  Miss  C.  by 
Horatio  W.,  showing  the  amount  and  investment  of  the  fund. 
The  accounts  were  headed  "with  the  estate  of  Charles  Wilkes,'' 
and  signed  by  Horatio  as  executor,  but  with  each  was  his  written 
acknowledgment  of  holding  the  securities  for  her,  which  stated 
that  he  held  them,  and  that  they  were  in  his  possession.  She  re- 
ceived the  income  from  him  in  sums  of  $200  or  $300,  as  she 
wanted  it,  and  gave  receipts,  all  of  which  run  in  his  name  with- 
out any  addition  of  executor.  And  when  he  drew  checks  in  her 
favor,  they  were  signed  in  his  individual  name.  Miss  Campbell 
was  intimate  with  the  family  of  the  testator,  and  occasionally 
spent  a  day  or  two  ai  their  house.  She  never  made  any  objec- 
tion, or  expressed  any  dissent  to  the  course  taken  with  the  cus- 
tody and  management  of  her  securities.  In  November,  1838, 
it  transpired  that  Horatio  W.  in  May,  1835,  collected  $6000 
of  the  principal  sum  secured  by  S.  Wilkeson's  bond  and  mort- 
gage, and  used  it  for  his  own  purposes,  or  invested  it  in  some 
speculation  whereby  it  was  wholly  lost.  Miss  Campbell  there- 
upon called  on  the  other  executors  of  C.  Wilkes,  to  transfer 
all  the  remaining  securities,  and  to  pay  her  the  amount  thus  lost 
by  Hortitio.  They  consented  to  and  did  join  in  a  formal  assign- 
ment of  the  existing  bonds  and  mortgages,  belonging  to  Miss  C, 
reserving  the  question  of  liability  for  the  $6000  received  of 
Wilkeson,  and  they  declined  to  pay  any  part  of  that  sum. 

Horatio  Wilkes  died  in  March,  1840,  intestate  and  destitute  of 
property.    Miss  Campbell  died  on  the  sixth  of  April  following, 
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leaving  a  will  by  which  Mr.  Banks  was  appointed  her  executor, 
and  he  became  the  administrator  de  bonis  non  with  the  will  an- 
nexed, of  James  Campbell. 

The  bill  prayed  for  an  account  and  settlement  of  the  trust  fund 
originally  held  by  Charles  Wilkes^  and  insisted  that  his  surviving 
executors  were  liable  to  make  good  the  sum  received  by  Horatio 
Wilkes. 

The  cause  was  argued  in  writing  with  much  fulness  on  all  the 
questions  presented  by  the  pleadings  and  proofs. 

Richard  H.  Ogden^  for  the  complainant. 
Charles  E.  Butler^  for  the  defendants. 

The  Assistant  Vice-Chancellor. — At  the  time  of  the 
death  of  Charles  Wilkes,  the  bond  and  mortgage  of  S.  Wilkeson, 
which  ultimately  became  the  cause  of  this  controversy,  although 
payable  to  him,  were  clearly  identified  and  distinguished  as  be- 
ing the  property  of  Margaret  Campbell ;  and  after  his  death  they 
were  recognized  and  treated  as  hers  by  his  representatives. 

The  securities  came  to  the  hands  of  his  executors,  with  the 
testator's  effects  upon  his  death. 

It  is  agreed  on  all  hands,  that  Mr.  Wilkes  held  the  bond  and 
mortgage,  in  trust  for  Miss  Campbell.  And  it  appears  to  me  to 
be  quite  immaterial,  whether  this  trust  was  express  or  implied, 
direct  or  constructive. 

In  Trecothick  v.  Austin,  (4  Mason's  R.  16,  29,)  the  question 
was  whether  a  statute  of  limitations,  barring  suits  against  execu- 
tors in  their  capacity  as  such,  applied  to  a  transaction  similar  to 
this  in  principle ;  and  it  was  decided  that  it  did  not.  Judge  Story 
held,  that  "  if  at  the  time  of  the  testator's  death,  there  is  any 
specific  personal  property  in  his  hands,  belonging  to  others, 
which  he  holds  in  trust,  or  otherwise,  and  it  can  be  clearly  traced 
and  distinguished  from  the  testator's  own ;  such  property,  whe- 
ther it  be  goods,  securities,  stock,  or  other  things,  is  not  assets ; 
but  is  to  be  held  by  the  executor,  as  the  testator  himself  held  it." 
And,  "  coming  into  the  executor's  hands,  as  the  general  represent 
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tative  of  the  personalty,  he  is  by  law  clothed  with  the  same 
character  of  trustee  of  the  property,  and  succeeds  to  its  obliga- 
tion." 

It  is  insisted  on  behalf  of  the  defendants,  that  by  the  statute 
relative  to  uses  and  trusts,  the  trust  in  question  upon  the  death 
of  Mr.  Wilkes,  devolved  upon  the  court  of  chancery. 

I  think  the  statute  is  not  applicable.  It  relates  exclusively  to 
real  property,  and  its  provisions  are  not  extended  to  personalty, 
except  in  limitations  of  future  or  contingent  interests  in  such  pro- 
.  perty. 

The  interest  of  Miss  Campbell  in  this  trust  was  a  present  and 
vested  interest,  and  does  not  fall  within  that  class  of  limitations. 

If  the  other  construction  were  correct,  and  the  trust  devolved 
upon  the  court  of  chancery ;  it  would  riot  'warrant  the  executors 
in  delivering  the  fund  to  any  person  other  than  the  beneficiary, 
or  a  new  trustee  appointed  by  the  court. 

The  defendants  state  in  their  answer,  that  shortly  after  Mr. 
Wilkes's  death,  the  securities  belonging  to  Miss  Campbell  were 
taken  possession  of  by  Horatio  Wilkes  as  her  trustee  in  fact,  or 
agent,  and  were  from  thenceforth  kept  and  retained  by  him  ex- 
clusively in  that  capacity. 

The  complainant,  denying  that  Horatio  W.  was  the  sole  trustee 
or  agent  of  Miss  C.  at  any  time,  argues  that  the  act  of  placing 
these  securities  in  his  hands,  or  suffering  him  to  take  the  posses- 
sion of  the  same,  was  a  breach  of  trust  on  the  part  of  his  co-ex- 
ecutors, which  subjects  them  to  all  the  consequences  flowing  from 
his  control  over  the  securities. 

It  is  true  floratio  Wilkes,  in  conformity  with  his  father's  re- 
quest, and  from  its  fitness  in  reference  to  the  situation  and  pur- 
suits of  the  other  executors,  became  the  acting  executor  and 
manager  of  the  estate.  All  assented  and  agreed  to  this  arrange- 
ment ;  but  I  do  not  understand  from  the  testimony  that  his  co-ex- 
ecutors divested  themselves  of  their  legal  control  over  the  proper- 
ty, nor  but  that  they  could  assume  its  management  if  they  thought 
proper.  I  have  no  doubt  but  that  Miss  Campbell's  securities,  in 
the  first  instance,  passed  into  the  hands  of  Horatio  Wilkes,  in 
consequence  of  this  family  arrangement,  with  the  mass  of  the 
personal  estate  of  Charles  Wilkes. 


NEW  YORK— OCTOBER,  1845.  103 


Banks  v.  Wilkes. 


But  I  do  not  discover  any  breach  of  trust  in  ttiis  circumstance. 
There  is  no  proof  that  the  defendants  agreed  to  intrust  the  con- 
trol and  management  of  Miss  C.'s  securities  to  Horatio,  or  that 
they  interfered  in  any  manner  in  regard  to  them.  The  defend- 
ants were  simply,  passive ;  suffering  them  to  pass  into  his  cus- 
tody. 

After  he  had  thus  received  them,  the  executors  stood  in  this  posi- 
tion. They  were  the  trustees  of  the  bonds  and  mortgages  of  Miss 
C,  and  one  of  their  number,  Horatio  Wilkes,  had  the  same  in  his 
keeping.  The  four  trustees  could  not  all  have  the  manual  pos- 
session of  the  securities.  Nor  could  any  joint  possession  of  them 
prevent  one  of  their  number  from  receiving  payment  from  the 
mortgagors,  without  the  concurrence  or  knowledge  of  the  others, 
if  he  chose  so  to  do. 

The  circumstance  of  the  individual  custody  of  the  trust  fund, 
by  one  of  the  trustees,  is  not  therefore  to  be  deemed  a  breach  of 
trust  in  the  others.    {Sutherland  v.  Brush,  7  J.  C.  R.  17,  22.) 

If  the  rule  of  law  were  otherwise,  it  would  not  apply  to  this 
case,  because  Miss  Campbell  was  informed,  when  she  received 
the  first  account  current  from  Horatio,  a  few  months  after  his 
father's  death,  that  he  alone  had  the  bonds  and  mortgages  in  his 
possession,  and  she  did  not  object  to  that  disposition  of  them  or 
intimate  any  dissent.  Irrespective  of  the  question  as  to  his  be- 
coming the  sole  trustee,  her  silence  after  this  information,  must 
be  deemed  an  acquiescence  in  Horatio's  being  the  custodian  of 
the  securities  as  one  of  her  four  trustees. 

The  loss  in  question  occurred  before  there  was  any  known 
reason  or  cause  for  the  defendants  to  interfere  with  Horatio's  pos- 
session of  the  bonds  and  mortgages.  He  received  the  $6000, 
without  the  concurrence  or  knowledge  of  either  of  them,  and  his 
sole  acquittance,  it  is  conceded,  was  sufficient  to  discharge  the 
debtor. 

The  law  appears  to  be  well  settled  that  the  defendants  are  not 
liable  for  the  money  which  he  thus  received.  (2  Story's  Eq.  s. 
1281,  to  1284 ;  Monell  v.  Monell,  5  J.  O.  R.  296,  297 ;  Suther- 
land y.  Brushy  7  ibid.  22 ;  and  Manahan  v.  Oibbons,  19  Johns. 
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438,  440,  per  Kent,  Chancellor  ;  Leigh  v.  Barry ^  3  Atk.  584 ; 
Lewin  on  Trusts  and  Trustees,  269.) 

There  was  no  act  or  agreement  in  this  case,  within  the  mean*- 
ing  of  the  authorities  cited  on  the  part  of  the  complainants,  by 
which  this  money  came  into  the  hands  of  Horatio  Wilkes. 

Entertaining  this  view  of  the  subject,  it  is  unnecessary  for  me 
to  examine  the  facts  relied  upon  by  the  defendants,  to  show  that 
Miss  Campbell  recognized  Horatio  Wilkes  as  her  sole  trustee,  and 
acquiesced  in  his  acting  in  that  capacity. 

The  bill  must  be  dismissed  without  costs. 


P.  and  H.  Y.  Rogers  v.  Ludlow  and  others. 

A  conveyance  of  real  estate,  in  trust  to  lease  the  same  and  to  pay  and  apply  the 
income  unto  such  persons,  for  such  uses  and  purposes,  and  in  such  parts  and  man- 
ner, as  E.,  a  married  woman,  should  in  writing  appoint ;  and  for  want  of  such 
direction,  then  to  her  proper  hands ;  or  otherwise  to  permit  her  to  receive  the  in- 
come for  her  sole  and  separate  use  and  benefit ;  is  valid  as  an  express  trust 

Such  a  tmst  interest  in  real  estate,  cannot  be  subjected  to  the  payment  of  liabilities, 
in  the  nature  of  debts,  created  by  the  wife. 

If  the  conveyance  were  deemed  to  create  a  valid  power  in  trust,  instead  of  an  ex- 
press trust,  such  liabilities  would  not  be  enforced  against  the  wife's  interest,  under 
the  provision  of  the  revised  statutes  for  compelling  the  execution  of  powers  in 
favor  of  the  creditors  of  the  beneficiary. 

A  married  woman  cannot  incur  a  debt ;  and  where  she  has  a  separate  estate,  her 
obligation  incurred  on  the  faith  of  such  estate  or  for  its  benefit,  is  enforced,  (when 
capable  of  being  enforced,)  as  a  charge,  and  never  as  a  personal  liability. 
May  9,  10,  and  October,  4 ;  October  23, 1845. 

The  bill  was  filed  against  Mrs.  Elizabeth  Ludlow  and  Ed- 
ward H.  Ludlow  and  Elizabeth  his  wife,  to  obtain  payment,  out 
of  the  separate  estate  of  the  latter,  of  an  account  for  merchandize, 
charged  to  have  been  sold  and  delivered  to  her  by  the  complain- 
ants, on  the  faith  and  credit  of  such  estate. 

It  appeared  that  Mrs.  Edward  H.  Ludlow  as  the  daughter  and 
one  of  the  heirs  of  Elizabeth  Stevens  Livingston,  inherited  an 
undivided  share  in  real  estate  in  New  York,  New  Jersey,  and  else- 
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vhere ;  in  which  her  father  Edward  P.  Livingston  had  an  es- 
tate as  tenant  by  the  curtesy,  until  his  death  on  the  3d  of  Novem- 
ber, 1843.  On  the  8th  day  of  February,  1837,  a  post-nuptial 
settlement  was  executed  by  E.  H.  Ludlow,  by  which  he  granted 
bargained,  sold,  released,  conveyed  and  confirmed,  unto  his  mother 
Mrs.  Elizabeth  Ludlow,  in  fee,  all  his  estate,  right,  title,  interest, 
claim  and  demand,  in  right  of  his  wife,  or  otherwise,  of  in  and 
to  all  the  lands  and  tenements  of  which  Mrs.  Livingston  died 
seised.  The  conveyance  was  upon  certain  trusts,  which  were 
expressed  as  follows: 

"  To  and  For  the  Uses  Trusts  and  Purposes  following  that  is 
to  say.  Upon  Trust  that  the  said  party  of  the  second  part  her  ex- 
ecutors administrators  and  assigns  do  and  shall  from  time  to  time 
lease  let  and  improve  the  said  above  referred  to  premises  or  any 
part  thereof,  to  the  best  advantage  and  for  the  most  profit  and  in- 
come the  same  can  reasonably  produce,  according  to  the  best  of 
her  or  their  judgment  or  discretion,  or  according  to  and  in  pur- 
suance of  such  directions  as  the  said  Elizabeth  Ludlow  wife  of 
the  said  Edward  H.,  shall  at  anytime  notwithstanding  her  cover- 
ture, by  and  in  writing  under  her  hand  direct  or  appoint,  and  do 
and  shall  from  time  to  time  hereafter  pay,  apply  and  dispose  of 
the  rents  issues  and  profits  of  the  premises  aforesaid,  as  the  same 
shall  from  to  time  arise  and  be  received,  unto  such  person  or  per- 
sons, and  for  such  uses  and  purposes,  and  in  such  parts  and  pro- 
portions, manner  and  form,  as  she  the  said  Elizabeth  wife  of  the 
said  ESdward  H.  Ludlow,  (the  party  heretofore  of  the  first  part) 
from  time  to  time,  notwithstanding  her  coverture,  shall  by  any 
note  or  writing  under  her  hand,  direct  or  appoint,  and  for  want 
of  such  direction  or  appointment,  then  to  the  proper  hands  of  her 
the  said  Elizabeth,  wife  of  the  said  Edward  H.,  or  otherwise  shall 
permit  her  to  receive  the  same  to  and  for  her  own  sole  and  sepa- 
rate use  and  benefit,  and  her  receipt  or  receipts  alone,  notwith- 
standing her  coverture,  shall  be  a  sufficient  discharge  from  time 
to  time,  to  the  person  or  persons  so  paying  the  same,  for  so  much 
thereof  for  which  such  receipts  shall  be  given,  to  the  intent  that 
the  same  rents  issues  and  profits,  or  any  part  thereof,  may  not  be 
at  the  disposal,  or  subject  or  liable  to  the  control,  debts,  for- 
feitures, or  engagements  of  the  said  Edward  H.  Ludlow,  but  only 
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to  and  for  her  own  sole  and  separate  use,  benefit  and  disposal. 
Andupon  the  further  Trust,  that  the  said  party  of  the  second  part, 
her  heirs,  executors,  and  administrators,  do  and  shall  grant  de- 
mise or  convey  the  premises  above  described,  mentioned  or  re- 
ferred to,  to  such  person  and  persons,  use  and  uses,  estate  and 
estates,  and  for  and  in  such  consideration  or  considerations,  and 
subject  to  such  provisions,  limitations  and  agreements^^  as  she  the 
said  Elizabeth  wife  of  the  said  Edward  H.  Ludlow,  notwithstan- 
ding her  coverture,  shall  by  any  instrument  in  writing  under  her 
hand  and  seal,  in  the  presence  of  one  or  more  credible  witness  or 
witnesses,  or  by  her  last  will  and  testament  in  writing,  or  by  any 
writing  purporting  to  be  her  last  will,  to  be  by  her  duly  executed 
in  the  presence  of  two  or  more  witnesses,  which  wr  ting,  instru* 
ment,  or  will,  she  the  said  Elizabeth  is  hereby  and  by  the  said 
Edward  H.  Ludlow,  her  husband  enabled  and  empowered  to 
make,  devise,  give,  direct,  limit  or  appoint,  and  for  want  of  such 
instrument,  writing,  devise,  will,  gift,  disposition,  limitation,  di- 
rection or  appointment,  then  in  further  Trust,  to  grant  and 
convey  the  said  above  described  mentioned,  or  referred  to  premi- 
ses, and  every  part,  and  parcel  thereof  with  the  appurtenances,  to 
the  use  and  behoof  of  the  right  heirs  of  her  the  said  Elizabeth 
wife  of  the  said  Edward  H.  Ludlow,  for  ever." 

Much  testimony  was  taken  in  the  cause  to  prove  the  sale  of 
the  goods,  and  that  the  credit  was  given  to  Mrs.  Ludlow's  trust 
estate ;  but  the  decision  turned  wholly  on  the  legal  questions  in- 
volved. 

A,  Thompson,  for  the  complainants. 

Liv.  Livingston^  for  the  defendants. 

The  Assistant  Vice-Chancellor. — The  bill  charges  that 
Mrs.  Elizabeth  Ludlow,  the  grantee  in  the  deed  of  trust,  by  force 
of  that  instrument,  became  and  has  ever  since  been,  the  trustee 
of  all  the  property  and  estate  thereby  limited  to  the  separate  use 
of  Mrs.  Edward  H.  Ludlow ;  and  that  the  latter  has  since  the 
date  of  the  deed,  been  in  the  full  use  and  enj(lyment  of  such  sep- 
aiate  estate.    It  then  seeks  to  recover  a  debt,  which  as  the  bill 
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aileges,  Mrs.  E.  H.  Ludlow  contracted  with  the  complainants  on 
the  credit  of  that  estate. 

The  two  principal  points  discussed  at  the  hearing,  were  the 
existence  of  the  debt,  and  the  force  of  the  post-nuptial  settlement 
in  reference  to  E.  H.  Ludlow's  life  estate  in  the  lands. 

As  to  these  points,  my  impression  was  very  decided,  that  the 
debt  was  established ;  but  that  Ludlow  had  no  estate  or  interest 
in  the  lands  when  he  executed  the  settlement.  There  was  still 
a  question  whether  his  covenants  in  the  deed  could  be  enforced, 
dther  by  his  wife  or  her  creditors,  as  an  equitable  settlement, 
now  that  he  has  by  the  death  of  Edward  P.  Livingston,  become 
entitled  as  tenant  by  the  curtesy. 

Since  the  argument,  the  opinion  of  the  Chancellor  in  UAmo- 
mix  V.  Van  Rensselaer  and  wife,  and  her  trustee  Mr.  Phelps, 
(Aug.  6,  1845,)  has  been  published^a)  and  its  bearing  upon  this 
case  was  such,  that  the  counsel  have  been  heard  anew  on  the 
questions  presented  by  the  settlement  made  for  Mrs.  E.  H.  Lud- 
low's benefit. 

It  is  now  contended  in  behalf  of  the  complainants,  that  the 
trusts  in  this  settlement  do.  not  fall  within  the  section  of  the 
revised  statutes  authorizing  express  trusts;  but  they  are  valid 
as  powers  in  trust,  and  as  such  will  be  maintained  in  favor  of 
the  wife  and  of  her  creditors. 

Assuming  for  the  sake  of  the  argument,  that  the  settlement  is 
operative  upon  some  estate  or  property,  I  will  examine  the  propo- 
.  sition  just  stated. 

The  trusts  are,  to  lease,  let  and  improve  the  property,  so  as  to 
produce  the  best  income,  or  as  the  wife  shall  direct;  from  time 
to  time  to  pay,  apply  and  dispose  of  the  income  as  it  should  be 
received,  unto  such  persons,  for  such  uses  and  purposes,  and  in 
such  parts  and  manner,  as  the  wife  should  in  writing,  appoint ; 
and  for  want  of  such  direction,  then  to  her  proper  hands ;  or 
otherwise  should  permit  her  to  receive  the  same,  to  and  for  her 
sole  and  separate  use  and  benefit ;  to  the  intent  that  the  rents 
and  profits  might  be  to  and  for  her  own  sole  and  separate  use, 

(a)  Now  reported ;  1  Barboar*8  Cby.  Rep  34. 
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benefit  and  dispcMsal,  and  not  at  the  disposal,  or  subject  to  the 
debts,  of  her  husband.  There  was  a  further  trust  declared,  for 
the  conveyance  of  the  property  in  pursuance  of  the  wife's  appoint- 
ment by  deed  or  her  last  will  and  testament ; — and  in  default  of 
her  disposal  in  one  or  the  other  of  these  modes,  the  estate  was  to 
pass  to  the  heirs  of  the  wife. 

Without  deciding  all  the  questions  which  have  been  so  well 
presented  in  regard  to  these  trusts,  it  is  sufficient  to  say  that  sev- 
eral of  them,  and  those  which  are  the  most  essential  to  the  wife, 
the  party  designed  to  be  benefitted,  are  valid  as  express  trusts. 
Such  is  the  trust  to  lease  the  property,  and  incidentally  to  receive 
the  rents.  This  is  a  good  trust,  (in  connection  with  the  applica- 
tion of  the  rents,)  under  the  third  clause  of  section  fifty-five  of  the 
statute  of  uses  and  trusts.  The  trust  to  pay  the  income  and  to 
apply  it  for  the  use  and  benefit  of  the  wife,  which  is  the  ultimate 
effect  of  the  limitation  as  to  the  disposal  of  the  income,  is  also 
a  valid  tnist  under  the  same  clause  and  section. 

The  Chancellor  decided  in  Gott  v.  Cook,  (7  Paige,  521,)  that 
a  trust  to  receive  the  rents  of  real  estate  and  pay  over  the  same 
to  the  beneficiary  for  his  use,  is  a  valid  express  trust.  (And  see 
Van  Eps  v.  Van  Eps,  9  Paige,  237.) 

This  is  the  settled  law  in  the  court  of  chancery,  and  therefore 
the  trust  to  pay,  is  good  in  this  case,  as  well  as  that  to  apply  the 
income. 

The  valid  trusts  in  the  deed  of  E.  H.  Ludlow  are  sufficient  to 
uphold  the  title  of  the  trustee,  although  they  may  be  accompa- . 
nied  with  trusts  which  the  statute  does  not  authorize.   {Darling 
V.  Rogers,  22  Wend.  483 ;  Kane  v.  Gott,  24  ibid.  661,  665^ ; 
Irving  V.  De  Kay,  9  Paige,  521.) 

It  follows  that  Mrs.  Elizabeth  Ludlow,  the  trustee,  took  and 
still  holds,  whatever  estate  or  right,  was  conveyed  by  the  deed 
in  question. 

The  recent  decision  of  the  Chancellor  in  UAmoreux  v.  Van 
Rensselaer,  before  mentioned,  is  conclusive  that  the  interest  of 
Mrs.  E.  H.  Ludlow  under  this  trust,  cannot  be  subjected  to  the 
payment  of  the  complainant's  debt.  The  trust  in  that  case  was 
of  real  estate,  and  the  trustee  was  to  pay  over  the  net  income  to 
Mrs.  Van  Rensselaer,  for  her  sole  and  separate  use.    And  it  was 
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held,  that  she  could  not  contract  any  debt  which  could  be  made 
a  charge  upon  the  property  or  its  income,  because  the  interest  of 
the  beneficiary  in  these  trusts,  is  inalienable  by  the  63d  section 
of  the  statute  relative  to  uses  and  trusts. 

If  the  complainant's  counsel  had  succeeded  in  establishing 
that  the  deed  was  invalid  for  all  the  purposes  of  its  express 
trusts,  and  that  the  same  might  be  upheld  as  powers  in  trusts ; 
still  I  do  not  perceive  how  the  bill  could  be  maintained. 

There  is  no  direction«or  appointment  of  Mrs.  E.  H.  Ludlow, 
which  can  operate  upon  the  trustee,  within  the  terms  of  the 
deed.  But  it  is  said,  the  103d  section  of  the  article  of  the  re- 
vised statutes  relative  to  powers,  enables  the  creditors  of  any 
person  entitled  as  one  of  the  objects  of  the  trust,  to  compel  an 
execution  of  a  trust  power,  for  their  benefit. 

The  complainant's  difiiculty  under  this  section  is,  that  they 
are  not  creditors  of  Mrs.  E.  H.  Ludlow,  in  the  legal  sense  of 
the  wor4,  or  within  its  meaning  as  used  in  the  section. 

A  married  woman  cannot  incur  a  debt,  and  where  she  has  a 
separate  estate,  her  obligation  incurred  on  the  faith  of  it,  or  for 
its  benefit,  is  enforced,  (when  capable  of  being  enforced,)  as  a 
charge,  and  never  as  a  personal  liability.  (2  Story's  Eq.  Jur. 
625,  §.  1397  to  1400.)  (a) 

A  similar  section  in  favor  of  creditors  of  a  beneficiary  under 
an  express  trust,  as  to  the  surplus  income,  is  contained  in  the 
Article  relative  to  Uses  and  Trusts.  (1  R.  S.  729,  §.  57.)  And 
in  DAmoreux  v.  Van  Rensselaer^  before  cited,  the  Chancellor 
said  that  Mrs.  V.  R.'s  interest  could  not  be  reached  under  that 
section,  because  she  could  not  create  a  debt  which  should  bind 
her  personally,  while  she  was  a  married  woman. 

The  complainant's  bill  must  be  dismissed,  but  without  pre- 
judice to  any  legal  remedy  which  they  may  have,  and  with- 
out costs. 


ia)  And  see  CurtU  ▼.  Engel,  3  Sand.  Ch.  R.  287. 
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Green  v.  Burnham  and  Brown. 

In  a  jadgmenX  ereditoi'B  sait,  the  followin^r  objections  were  held  to  be  untenable,  yiz: 

1.  That  the  direetion  in  the  ezecation  at  law  to  levy  on  the  real  estate  of  the 
•debtor,  stated  the  day  from  which  his  lands  were  liable,  six  days  short  of  the  ac- 
tual liability. 

S.  That  the  execution  was  issued  withm  less  than  thirty  days  after  the  recovery  of 
the  judgment 

3.  That  the  sheriff's  return  on  the  execution,  bore^ate  prior  to  the  return  day ;  it 
not  being  shown  that  he  parted  with  the  writ  till  after  the  return  day. 
Ithaca,  Sept  23  :  October  28, 1647. 

This  was  a  suit  by  a  judgment  creditor  of  Buraham,  in 
which  Brown  was  made  a  defendant  as  having  received  a  con- 
veyance of  twelve  acres  of  land  in  Portage,  Allegany  county, 
<3f  which  Bumham  owned  an  undivided  half. 

The  interest  of  Bumham  was  established,  and  an  ejflfort  was 
made  to  prove  that  Brown. was  privy  to  a  fraudulent  design  in 
the  conveyance,  and  thereupon  to  charge  him  with  costs.  The 
questions  principally  discussed  at  the  hearing,  arose  upon  sun- 
dry objections  made  by  Brown  to  the  complainant's  case,  upon 
his  proceedings  at  law.  The  facts  on  this  head  are  stated  in 
the  opinion  of  the  court ;  as  is  the  conclusion  upon  the  costs. 

JL.  C.  Peck,  for  the  complainant. 

Ben  Johnson^  for  the  defendant  Brown. 

^  The  Assistant  Vice-Chancellor. — It  is  not  a  valid  ob- 
jection to  the  execution  at  law,  that  it  directed  the  sheriff  to 
levy  upon  the  defendant's  lands  whereof  he  was  seized  on  the 
1st  of  February ;  when  the  direction  might  have  been  given 
from  the  twenty-sixth  day  of  January.  If  the  day  had  been 
wholly  omitted,  the  sheriff  would  have  been  authorized  to  take 
all  the  lands  the  defendant  had  when  he  received  the  execution ; 
so  that  the  legal  remedy  was  exhausted  by  the  issuing  and  re- 
turn of  the  process.  The  defendant  Brown  made  two  objections 
to  the  complainant's  case  as  founded  upon  this  execution : 

1.  That  it  was  issued  within  less  than  thirty  days  after  the 
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recovery  of  the  judgment,  and  is'therefore  void.  This  render- 
ed the  writ  voidable  on  the  apphcation  of  the  judgment  debtor ; 
but  it  does  not  impair  its  force  as  to  strangers. 

2.  The  other  objection  was,  that  the  execution  was  returned 
by  the  sheriff  before  the  end  of  sixty  days  from  its  receipt. 

The  sheriff's  return  indorsed  on  the  writ,  bears  date  within 
the  sixty  days,  but  it  was  not  filed  till  after  that  term  had  ex- 
pired. There  is  no  evidence  that  the  sheriff  parted  with  the 
possession  of  the  writ  till  after  the  sixty  days  expired ;  and  the 
return  speaks  from  the  date  that  it  was  filed  in  the  clerk's, 
office. 

There  is  no  force  in  either  of  the  objections.  * 
'  The  only  remaining  question  is  as  to  the  costs,  which  are 
claimed  against  Brown,  on  the  ground  that  he  was  privy  to  a 
fraudulent  intent  on  the  part  of  Bumham  in  having  the  whole 
title  conveyed  to  him,  when  he  owned  no  more  than  an  undi-^ 
vided  half  of  the  land  purchased  of  Canfield. 

I  have  read  the  testimony,  and  do  not  find  any  satisfactory 
proof  of  Brown's  being  a  party  to  the  alleged  fraud ; — and  he 
will  not  be  charged  with  costs. 

The  complainant  is  entitled  to  a  decree  for  his  debt,  interest 
and  costs  out  of  the  undivided  half  of  the  land ;  according  ta 
his  priority  in  reference  to  other  creditor's  suits. 


John  G.  Coster's  Executors  v.  John  H.  Coster  and  others. 

A  TBSTATOE  by  his  will,  gBTe  eleven  one  hundred  and  sixth  parts  of  his  real 
and  personal  estate  to  a  trustee,  in  trust  to  keep  it  as  it  was,  or  to  sell  and 
convey  it  as  be  might  deem  most  expedient,  and  to  invest  the  proceeds  in  real 
property  or  personal  securities  in  his  discretion,  to  collect  the  rents  and  income 
daring  the  life  of  the  testator's  son  J.  and  to  apply  the  same  to  the  use  of  J.  du- 
ring his  life,  for  the  support  of  himself  and  his  family  during  that  time,  in  sums, 
time  and  manner  in  the  trustee's  discretion ;  and  after  J/s  death  the  trust  was 
to  cease,  and  the  trust  fund  with  all  its  increase  and  accumulatiens,  was  to  b» 
divided  and  distributed  between  the  children  of  J.  then  living,  and  the  issae  of  his. 
deceased  children,  per  Hirpes.  If  J.  left  no  ehildren»  the  same  was  to  go  to  the 
other  children  of  the  testator. 
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By  a  codicil,  the  testator  devised  and  bequeathed  all  the  property,  estate  or  inter- 
ests, he  had  by  the  will  devised  or  beqaeathed  in  trust  for  the  wife  and  childien 
of  J.  and  their  children,  heirs,  &c.  to  his  son  J.  and  his  heirs  and  assignst  as  and 
for  his  own  proper  estate,  thereby  for  that  purpose  revoking  the  trust. 

Held,  on  the  construction  of  the  will  and  codicil,  that  the  trust  in  the  will  wa«  for 
tLe  benefit  of  the  wife  and  children  of  J.,  in  respect  of  the  sale  of  the  real  estate, 
for  the  accumulation  of  the  rents  and  income,  and  for  the  application  of  the 
same  for  the  support  of  J/s  family ;  and  that  by  the  codicil,  the  whole  trust  was 
revoked,  and  an  absolute  legal  estate  given  to  J.  in  the  eleven  one  hundred  and 
sixth  parts  of  the  testator's  property. 
October  2 ;  October  30,  1845. 

John  G.  Coster,  of  the  city  of  New  York,  died  on  the 
eighth  day  of  August  1844,  seised  and  possessed  of  a  very  large 
real  and  personal  estate.  He  left  a  last  will  and  testament,  • 
dated  April  9th,  1842,  to  which  was  added  a  codicil  dated 
December  30th,  1842.  The  complainants,  Gerard  H.  Coster, 
George  W.  Coster  and  Henry  A.  Coster,  were  the  executors  of 
John  G.  Coster. 

On  the  9th  of  December,  1844,  they  filed  the  bill  in  this 
cause,  against  John  H.  Coster  and  Sarah  Adeline  his  wife,  and 
their  six  children,  (all  of  whom  were  infants,)  together  with  the 
heirs  at  law  of  the  testator,  and  the  other  parties  by  possibiUty 
interested  in  the  subject  matter,  to  obtain  a  construction  of  the 
meaning  and  operation  of  the  will  and  codicil  in  respect  of 
eleven  equal  one  hundred  and  sixth  parts  of  the  testator's 
estate,  given  in  trust  for  the  benefit  of  his  son,  John  H.  Coster, 
and  the  family  of  the  latter. 

The  clause  of  the  will  upon  which  the  questions  in  the 
cause  arose,  was  in  the  following  words,  viz : 

"  Twelfthly — Of  the  said  rest  and  residue  of  my  estate,  real 
and  personal  as  hereinbefore  described  and  subject  as  aforesaid, 
I  give,  devise  and  bequeath  eleven  one  hundred  and  six  parts 
thereof  to  Henry  Arnold  Coster,  to  have  and  to  hold  the  same, 
in  trust  nevertheless  for  him  to  keep  the  same  in  its  present 
condition,  or  to  sell  and  convey  the  same  as  he  may  deem  most 
expedient,  and  to  invest  the  proceeds  thereof  in  productive  real 
property,  or  in  bonds  and  mortgages,  or  stocks,  or  such  other  se- 
curities as  the  said  Henry  Arnold  Coster  in  the  exercise  of  a 
sound  discretion  may  deem  safest  and  most  expedient,  and 
to  collect  and  receive  the  rents,  interest,  income  and  profits  of 
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the  proportion  of  my  estate  by  this  clause  of  my  will  devised, 
and  of  the  proceeds  thereof,  during  the  life  of  my  son,  John  H. 
Coster ;  and  to  apply  the  said  rents,  issues,  income  and  profits, 
to  the  use  of  my  son,  John  H.  Coster;  during  his  natural  life, 
for  the  support  of  himself  and  his  family  during  that  time,  in 
such  way,  manner  or  form,  and  in  such  sums,  and  at  such 
times,  as  the  said  Henry  Arnold  Coster,  in  the  exercise  of  a 
just  and  reasonable  discretion  may  think  proper,  and  at  and 
after  the  death  of  my  said  son  John  H.  Coster,  the  said  last 
mentioned  trust  shall  end  and  determine,  and  the  said  eleven 
one  hundred  and  sixth  parts  of  my  estate,  together  with  all  the 
increase  and  accumulations  thereof  remaining  in  the  hands  of 
the  said  Henry  Arnold  Coster,  shall  be  divided  and  distributed 
between  and  amongst,  and  conveyed  to  the  children  of  the  said 
John  H,  Coster  living  at  the  time  of  his  death,  and  the  child  or 
children  of  every  child  of  his  that  shall  have  died  before  him,  in 
equal  proportions,  share  and  share  alike,  per  stirpes,  and  not  per 
capita." 

By  the  fifteenth  section  of  the  will  it  was  provided,  that  if 
John  H.  Coster  should  die  without  leaving  any  children  survi- 
ving him,  then  that  the  share  devised  as  above  for  bis  benefit, 
should  be  divided  among  other  children  of  the  testator. 

The  codicil  to  the  will  was  in  these  words  ;  "  all  the  property 
estate  or  interests  whether  real  or  personal,  which  I  have  by  my 
said  will  devised,  or  bequeathed  in  trust  for  the  wife,  and  chil- 
dren  of  my  son  John  H.  Coster,  and  their  children,  heirs,  or  either 
of  them,  I  hereby  devise,  and  bequeath  to  my  said  John,  to  have 
and  to  hold  to  him,  his  heirs,  and  assigns,  as  and  for  his  own  pro* 
per  estate,  hereby  for  that  purpose  revoking  said  trust." 

John  H.  Coster  and  wife  put  in  an  answer,  insisting  among  other 
things,  that  the  codicil  operated  as  a  revocation  of  the  trust  in 
the  will  above  set  forth,  and  that  he  was  entitled  to  receive  his 
proportion  of  the  income  of  the  estate,  freed  from  the  trust  And 
they  alleged  that  the  sole  object  of  the  testator  in  making  the 
codicil,  was  to  revoke  the  trust  in  question. 

The  infant  defendants  answered  by  their  guardians  a<2  litem^ 
and  the  cause  was  heard  as  to  them  on  the  proofs  taken.  The 
other  defendants  suffered  the  bill  to  be  taken  as  confessed. 

Vol.  in.  15 
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C.  E.  Butler^  W.  M.  Evarts  and  J.  Prescott  Hall,  for  the 
complainants  and  the  parties  in  interest  adverse  to  John  H. 
Coster. 

Dudley  Selden,  for  the  defendant  John  H.  Coster. 

The  Assistant  Vice-Chancellor.  By  the  twelfth  article 
of  the  will,  the  absolute  property  in  11-106  parts  of  the  personal 
estate  was  bequeathed  to  Henry  A.  Coster,  in  trust.  As  to  the 
11-106  parts  of  the  real  estate  of  the  testator,  he  took  an  estate 
in  trust,  equal  at  least  in  duration,  to  the  life  of  John  H.  Coster. 
Indeed,  as  the  trustee  was  to  receive  the  rents  and  profits,  and 
was  authorized«to  sell  the  lands  in  fee,  I  do  not  see  any  reason 
why  the  twelfth  article  of  the  will,  did  not  vest  in  him  the  whole 
estate  in  that  portion  of  the  realty.  If  he  converted  it  into  per- 
sonalty, then  upon  the  death  of  John  H.  Coster,  it  became  divisi- 
ble, according  to  the  terms  of  the  article ;  and  if  it  remained  un- 
converted, then  on  the  same  event,  the  trust  terminated,  and  the 
lands  were  divisible  by  the  same  terms  and  among  the  same 
classes.  The  children  of  John  H.  Coster  were  to  have  a  remain- 
der in  the  land,  only  in  the  event  of  its  remaining  unsold ;  so 
that  although  their  right  to  the  ll-106ths  was  absolute  after  the 
death  of  John  H.  Coster,  it  was  entirely  contingent  whether  they 
would  ever  have  any  interest  in  possession  in  the  real  estate  of 
the  testator. 

The  better  opinion  in  my  judgment  is,  that  the  unlimited  dis- 
cretion to  sell  and  convey  all  the  lands,  and  the  right  to  receive 
the  interim  rents  contained  in  the  twelfth  article,  carried  the  whole 
legal  estate  to  the  trustee.  And  at  all  events,  such  was  its  effect 
as  to  the  existing  personalty;  and  the  land  when  converted, 
would  be  held  in  the  same  manner.  And  in  the  unsold  lands, 
there  was  given  at  least,  an  estate  for  life,  in  trust. 

In  the  next  place,  this  trust  was  in  several  respects,  a  trust  for 
the  wife  and  children  of  John  H.  Coster,  as  well  as  for  his  ben- 
efit. 

1.  As  a  trust  to  sell  the  real  estate,  it  was  directly  and  speci- 
fically for  the  children  and  their  issue,  after  the  death  of  John  H. 
Coster. 
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2.  For  the  accumulatioQs  of  the  rents  and  income  during  the 
life  of  John  H.  Coster,  there  was  an  express  trust  for  the  benefit 
of  his  children. 

3.  The  trust  to  apply  the  income  to  the  use  of  John  H.  Coster, 
for  life, /or  the  support  of  himself  and  his  family,  was  for  the 
benefit  of  his  wife  and  children,  as  well  as  for  his  own  use  and 
benefit.  (  Woods  v.  Woods,  1  M.  ifc  C.  401 ;  Jabber  v.  Jubber,  9 
Simons,  503.) 

By  the  will  therefore,  the  estate  was  principally,  if  not  wholly, 
in  the  trustee  ;  John  H.  Coster  had  a  life  interest  in  its  income  ; 
his  wife  and  children  were  entitled  to  share  in  the  income,  to 
such  extent  as  the  trustee  might  justly  deem  reasonable  for  their 
support ;  and  after  his  death,  his  children  and  their  issue  were  to 
receive  the  capital  of  the  property,  both  real  and  personal,  and 
the  intermediate  accumulations. 

I  now  come  to  the  codicil.  No  one  can  read  it  in  connection 
with  the  twelfth  article  of  the  will,  without  perceiving  that  the 
testator  designed  to  give  to  John  H.  Coster,  the  entire  interest 
in  the  11-106  of  his  estate.  On  the  construction  given  to  that 
article,  by  the  counsel  for  the  executors,  John  H.  Coster  had  a 
life  interest  under  the  will,  in  all  the  property  in  question.  By 
the  codicil  the  testator  professes  to  give  to  him  an  absolute  inte- 
rest^ as  distinguished  from  a  life  estate ;  the  devise  is  to  John, 
and  his  heirs  and  assigns.  '^  For  that  purpose,"  as  the  codicil 
expresses  it,  the  testator  revokes  the  trust  previously  given  for 
John's  wife  and  children.  For  what  purpose,  unless  it  was  to 
give  the  whole  estate  to  the  husband  and  father  ? 

Such  being  the  plain  intention,  has  the  testator  failed  to  efiect 
it,  for  want  of  sufficient  language  to  describe  the  object  of  his 
gift'/ 

His  words  are,  "  all  the  property,  estate  or  interests,  whether 
real  or  personal,"  which  by  the  will  he  has  devised  or  bequeathed 
in  trust  for  the  wife  and  children  of  his  son  John,  and  their 
children,  or  heirs,  or  either  of  them ;  he  by  the  codicil,  devises 
and  bequeaths  to  John,  absolutely  in  fee,  and  for  his  own  proper 
estate ;  for  that  purpose  revoking  the  trust. 

I  have  shown  that  the  whole  11-106  parts,  were  devised" 


116  CASES  IN  CHANCERY. 


Coster's  Eieeaton  v.  Coster. 


and  bequeathed  in  trust.  So  far  the  description  of  the  object  is 
perfect 

Next,  there  was  no  part  of  those  ll-106ths,  but  what  was,  or 
might  be,  in  trust  for  the  wife  and  children  of  John  H.  Coster,' 
or  some  one  of  them.  The  application  of  the  income  was  to  be 
made  for  their  benefit.  The  sale  of  the  real  estate,  the  invest- 
ment of  its  proceeds,  the  re-investment  of  the  personalty,  the 
conversion  of  personal  into  real  estate,  and  the  accumulations 
from  both  sources ;  were  all  legitimate  objects  of  the  trust,  which 
directly  affected  the  children,  and  all  those  who  were  ultimately 
to  possess  and  own  the  property. 

It  does  not  detract  from  the  force  of  the  description,  that  John 
H.  Coster  also  had  an  interest,  and  a  large  interest,  in  the  trust 
created  by  the  twelfth  article.  It  was  none  the  less  a  trust  for 
his  wife  and  children,  because  he  participated  with  them  in  its 
benefits.  And  the  11-106  were  given  in  trust  for  them,  as  well 
as  for  him. 

The  codicil  givps  to  John  H.  Coster  absolutely,  all  the  property 
and  estate^  which  he  had  before  given  in  trust  for  bis  wife  and 
children,  or  either  of  them.  He  had  by  his  will,  given  ll-106ths 
of  his  entire  estate,  in  trust  for  him  and  them.  There  was  no 
other  trust  in  his  will  for  their  benefit,  in  any  form.  It  follows 
that  the  same  ll-106ths,  is  ^^  all  the  property^^  which  he  de- 
scribes in  the  codicil.  There  is  no  other  property  which  answers 
the  description. 

But  it  is  urged  that  the  codicil  only  professes  to  give  the  same 
inierestSj  which  by  the  will  were  bestowed  upon  the  wife  and 
children. 

It  is  true,  the  word  '^  interests  ^  is  used,  but  it  is  used  disjunct- 
ively. The  codicil  cannot  be  restricted  to  the  mere  interests 
bestowed  on  the  wife  and  children,  when  by  its  express  words,  it 
devises  and  bequeaths  all  the  property  and  estate^  out  of  which 
those  interests  are  carved  and  limited. 

The  revocation  of  the  whole  trusty  corroborates  this  construc- 
tion of  the  previous  description  of  the  objects  devised  by  the 
codicil.  If  those  objects  were  merely  the  interests  which  had 
been  given  to  the  wife  and  children,  under  a  trust  for  their  benefit 
in  common  with  that  of  John  H.  Coster ;  the  revocation  would 
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have  been  restricted  to  thofie  interests,  leaving  the  trust  to  stand. 
But  if  the  purpose  were,  as  the  codicil  declares,  to  give  to  John 
the  absolute  estate  in  the  whole  property  which  had  been  devised 
and  bequeathed  in  trust ;  then  it  was  proper  and  necessary  to 
revoke  Uie  entire  trust. 

My  conclusion  is  clear  and  unhesitating,  that  by  the  will  and 
codicil,  John  H.  Coster  takes  the  absolute  legal  estate  in  the 
ll-106th8  of  the  testator's  property,  which  are  described  in  the 
twelfth  article  of  the  will. 

There  must  be  a  decree  accordingly,  with  costs  to  the  parties, 
to  be  paid  out  of  the  estate  of  the  testator. 


McLean  v.  Towle  and  others. 

A  iorety  in  a  debt  secared  by  mortgage  on  lands  of  the  principal,  on  paying;  off  the 
debt,  beoomee  anbiogated  in  equity  to  the  rig^hte  of  the  creditor,  and  is  entitled 
to  forecloee  the  mortga^  in  his  own  name. 

So  where  one  owning  lands  which  he  had  mortgaged,  sold  them  to  M.  who  assnmed 
the  mortgage  debt,  and  M.  sold  them  to  T.  who  assumed  the  mortgage  in  like 
manner,  and  M.  was  then  compelled  by  the  original  debtor,  for  his  indemnity,  to 
pay  to  the  creditor  the  amount  of  the  mortgage ;  it  was  held,  that  M.  oonld  fore- 
close the  mortgage  against  P.  and  the  lands  mortgaged. 

Held,  abo,  that  M/s  right  to  foreclose  was  perfect  without  an  assignment  of  the 
bond  and  mortgage ;  and  an  agreement  by  M.  to  forbear  collection  on  receiving 
soch  assignment,  was  without  consideration  and  invalid. 

In  equity  a  mortgage  is  not  extinguished  by  such  payment  made  by  a  surety. 
Septembers  ;  Noyember  26,  1845. 

This  was  a  bill  filed  by  Cornelius  McLean,  to  foreclose  a 
mortgage,  executed  by  Aaron  Marsh  to  Noah  T.  Pike,  on  the 
18tb  of  January,  1839,  to  secure  $3000,  according  to  the  tenor 
of  a  bcmd  given  by  Pike  therewith.  On  the  30th  of  April,  1841, 
Marsh  sold  and  conveyed  the  equity  of  redemption  in  the  mort- 
gaged premises  subject  to  the  mortgage,  to  McLean,  who  by  the 
terms  of  the  deed  to  him,  assumed  the  payment  of  the  bond  and 
mortgage  as  a  part  of  the  consideration  money.  On  the  12th  of 
August,  1841,  McLean  sold  and  conveyed  the  premises  to  J. 


118  CASES  IN  CHANCERY. 

McLean  y.  Towle. 

Towle,  subject  to  the  mortgage,  who  in  like  manner  assumed  the 
payment  of  the  bond  and  mortgage.  The  mortgage  having  be- 
come due,  and  Tqwle  and  McLean  neglecting  to  pay  it,  Marsh 
filed  his  bill  against  Pike,  McLean  and  Towle,  upon  which  a 
decree  was  made  on  the  21st  of  December,  1843,  directing  Mc- 
Lean and  Towle  to  pay  to  Pike,  the  amount  of  the  mortgage  debt, 
so  as  to  exonerate  Marsh.  (See  the  case  reported,  1  Sand.  Ch.  R. 
210.)  Marsh  issued  an  execution  on  the  decree,  upon  which  Mc- 
Lean was  compelled  to  pay  the  debt.  Pike  then  assigned  the 
bond  and  mortgage  to  McLean.  /Phis  was  on  the  7th  of  March, 
1844,  and  on  the  30th  of  April  following,  this  suit  was  commen- 
ced by  McLean. 

The  answer  of  Towle  and  wife  alleged  that  Pike  was  induced 
to  assign  the  bond  and  mortgage  to  McLean,  instead  of  cancell- 
ing them,  by  Towle's  exertions,  and  that  McLean  thereupon 
agreed  not  to  require  payment  from  Towle,  till  the  1st  of  June, 
1844.  They  also  insisted,  that  the  mortgage  was  discharged  by 
McLean's  payment  to  Pike,  and  ceased  to  be  a  lien.  Also  that 
the  suit  and  decree  in  the  case  of  Marsh  against  Pike,  was  a  bar 
to  this  suit. 

Testimony  was  taken  on  the  agreement  of  McLean  to  forbear 
payment. 

J.  M.  Martin,  for  the  complainant. 

iV.  D.  Ellingwood,  for  the  defendants  Towle  and  wife. 

The  Assistant  Vice-Chancellor. — When  the  mortgage 
in  question  was  before  this  court  in  the  suit  of  Marsh  v.  Pike, 
{1  Sandford's  Ch.  R.  210,)  I  decided  that  it  was  competent  for 
Marsh,  on  paying  the  amount  of  the  mortgage  to  Pike,  to  enforce 
its  lien  in  his  own  name,  against  those  who  succeeded  to  him  in 
the  title  to  the  equity  of  redemption.  The  Chancellor  affirmed 
this  doctrine  on  the  appeal  from  my  decree — (10  Paige's  R.  695.) 

The  same  principle  extended  to  McLean,  and  on  his  paying 
the  amount,  he  became  entitled  to  the  same  remedy  against 
Towle  for  the  collection  of  the  debt  out  of  the  mortgaged  pre- 
mises. 
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His  right  to  this  relief  was  perfect  without  any  assignment  of 
the  bond  and  mortgage.  If  Pike  had  refused  to  deliver  to  him  the 
securities,  as  well  as  to  execute  an  assignment,  it  might  have 
been  necessary  for  McLean  to  make  Pike  a  party  with  Towle,  in 
his  suit  to  enforce  the  mortgage.  This  however  was  an  affair 
with  which  Towle  had  no  concern,  inasmuch  as  the  costs  occa- 
sioned by  it  would  of  course-devolve  upon  Pike. 

An  assignment  from  Pike  being  unnecessary  for  the  protection 
or  security  of  McLean's  rights,  there  is  no  valid  consideration 
for  the  agreement  set  up  in  the  answer,  founded  upon  Towle's 
procuring  Pike  to  make  such  assignment. 

It  may  have  been  unfair  and  dishonorable  in  McLean  to  vio- 
late that  agreement ;  but  if  it  were,  it  does  not  furnish  a  ground 
for  influencing  the  determination  of  this  court.  I  must  proceed 
on  the  legal  and  equitable  rights  of  the  parties,  as  ascertained 
by  law. 

It  is  said  that  the  decree  in  Marsh  v.  Pike  extinguished  the 
mortgage.  This  was  not  its  effect,  when  the  money  came  from 
the  surety,  McLean.  The  decree  directed  Marsh  to  be  exonerated| 
by  a  payment  to  Pike.  If  Towle  had  paid  the  amount,  the  mort- 
gage would  have  been  discharged.  But  on  his  surety  paying  it, 
equity  at  once  subrogated  the  surety  to  the  rights  of  the  mort* 
gagee,  and  kept  the  security  on  foot  for  his  protection. 

Further  it  is  urged  that  the  former  decree  gave  to  McLean  all 
the  remedy  he  needed,  and  if  it  did  not,  he  should  have  obtained 
it  by  a  petition  in  that  suit. 

As  to  this,  the  decree  in  Marsh's  suit  gave  only  a  personal 
remedy  against  Mr.  Towle.  And  it  does  not  appear  that  there 
were  suflSicient  parties  in  that  suit,  to  enable  the  court  to  decree  a 
foreclosure  of  the  mortgage,  either  in  the  first  instance  or  in  an 
application  on  the  foot  of  the  decree. 

For  aught  I  can  perceive,  McLean  was  compelled  to  com- 
mence a  new  suit  in  order  to  obtain  a  regular  decree  for  the  sale 
of  the  mortgaged  premises. 

*He  is  entitled  to  such  decree  for  the  amount  of  his  debt  and 
costs. 
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Thompson  and  "^Yife  v*  The  Executors  of  Carmichael 

and  others. 

The  provision  in  the  statute  regulatingr  descents,  for  bringing  advancements  made 
by  an  intestate,  into  hotch-pot,  in  the  division  of  his  real  estate,  does  not  apply 
where  there  is  a  will  disposing  of  a  part  of  the  decedent's  property,  either  real  or 
personal.    It  relates  to  a  total  intestacy  only. 

Where  a  will,  disposing  of  all  the  decedent's  real  and  personal  property,  was  decreed 
to  be  invalid,  except  as  to  some  specific  legacies,  and  a  charge  for  the  support  of 
his  widow  ;  it  was  held,  on  a  partition  of  the  real  estate,  that  an  heir  who  had 
received  an  advancement  fh>m  the  decedent,  was  not  bound  to  bring  the  same 
into  hotch-pot,  or  account  for  it  in  the  division  of  the  estate. 

The  same  doctrine  has  always  prevailed  in  England,  under  the  statute  22  and  23 
Charles  2,  ch.  10,  from  which  our  law  was  taken. 

A  testator  directed  that  his  wife  should  receive  half-yearly,  such  sum  out  of  his 
estate  as  the  trustees  and  executors  of  his  will,  from  time  to  time,  should  think 
proper  and  necessary  for  her  reasonable  support : 

Held,  that  her  reasonable  support  was  not  to  be  determined  by  the  amount  neces- 
sary for  her  bare  subsistence ;  but  regard  must  also  be  bad  to  the  extent  and 
income  of  the  estate,  and  the  propriety  of  her  living  with  her  children. 
Sept  12  ;  December  3, 1843. 

On  the  first  hearing  of  this  cause,  the  trusts  of  the  will  of  the 
testator,  Daniel  Cannichael,  by  which  all  his  lands  were  vested 
in  his  executors,  were  decreed  to  be  void ;  and  the  bequests  of 
his  personal  property  were  also  held  to  be  invalid,  with  the  ex- 
ception of  some  small  specific  legacies,  and  a  provision  for  the 
support  of  his  wife.  The  bill  being  framed  for  a  partition  of  the 
real  estate,  the  usual  interlocutory  decree  was  made,  referring  it 
to  a  master  to  take  proofs  and  make  the  proper  inquiries,  prelim- 
inary to  a  decree  for  partition. — (See  the  cause  reported  in  1 
Sand.  Ch.  R.  387.) 

The  will  contained  a  provision  that  in  case  the  wife  of  the 
testator  should  release  her  right  of  dower  to  the  trustees,  or  in 
case  she  should  not  be  entitled  to  dower,  then  that  she  should  at 
least  half-yearly  as  long  as  she  should  remain  a  widow,  receive 
such  sums  of  money  from  out  of  the  real  or  personal  estate  as 
the  case  might  require,  as  the  trustees  and  executors  of  the  will, 
from  time  to  time  should  think  proper  and  necessary  for  her 
reasonable  support 
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The  widow  was  not  entitled  to  any  dower  by  reason  of  her 
alienage.  Under  this  clause  in  the  will,  the  Master  reported  that 
$360  annually  ought  to  be  paid  to  the  widow  for  her  reasonable 
support.  This  sum  was  from  9100  to  $160  more,  than  accord- 
ing to  the  testimony,  was  necessary  for  her  support,  if  she  were 
to  live  at  board ;  but  it  appeared  that  some  of  her  children  were 
of  tender  years  so  as  to  require  her  care,  and  the  income  of  the 
estate  was  about  $1460  per  annum,  which  was  only  a  small  per 
centage  on  the  value  of  the  property. 

The  Master  on  the  reference  refused  to  charge  tlie  complain- 
ants with  a  bond  of  $1000,  alleged  to  have  been  given  to  Mrs. 
Thompson  by  the  testator,  as  a  portion  or  advancement.  The 
defendants  insisted  that  she  was  bound  to  bring  this  bond  into 
hotch'potj  and  they  excepted  to  the  Master's  report  in  respect  of 
the  bonds,  and  the  amount  of  the  annual  allowance  to  the  widow. 

Charles  OConor^  for  the  complainants. 

I.  The  statute  being  in  terms  confined  to  cases  of  intestacy, 
and  the  law  of  advancements  being  a  mere  creation  of  positive 
statute,  the  alleged  advancement  cannot  be  charged  against  the 
complainant  in  this  case,  because  not  only  is  there  a  will  naming 
an  executor;  but  such  will  makes  several  valid  dispositions  of 
property,  and  among  them  a  provision  for  the  widow  which  con- 
veys the  present  use  of  the  whole  personal  estate. — {Snelgrove 
V.  Sfielgrave,  4  Dessaussure,  292 ;  Nevmian  v.  Wilhoume^  1  Hill 
So.  Ca.  Ch.  R.  11 ;  Sinkler^s  Ex*r  v.  Sinkler^s  Legatees,  2  Dess. 
139;  3  Bac.  Abr.  76,  77;  Walton  v.  Walton,  14  Vesey,  323  ; 
and  see  note  to  Ex  parte  Lawtofif  3  Dess.  202.) 

n.  An  ingenious  argument  has  been  constructed  upon  a  change 
of  language  in  the  revised  statutes,  in  reply  to  which  we  re- 
spectfully make  the  following  suggestions,  referring  also  to 
Harris  v.  Fly,  7  Paige,  425 ;  Rhodes  v.  Rudge,  1  Simons,  79  ; 
Ramon  Assets,  204 ;  end  of  10th  provision  in  decree,  in  Kane  v. 
Goit,  24  Wend.  647. 

It  would  seem  from  the  revisers'  note,  that  they  intended  to 
abolish  the  rule  allowing  a  mere  will,  without  any  disposition  of 
property,  to  prevent  the  application  of  the  doctrince  of  advance- 
ment. 

Vol  III.  16 
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It  is  evident  that  the  legislature  did  not  apprehend  the  object 
of  the  revisers,  and  did  not  adopt  it.  Proceeding  to  give  a  con- 
struction to  the  statute,  the  question  will  be  whether  the  revisers' 
equivocal  phrase,  "  deceased  persons,"  or  the  definite  word  "  in- 
testate," used  by  the  legislature,  shall  control. 

1.  We  are  to  construe  the  statutes  most  nearly  to  the  com- 
mon law;  and  subsequent  statutes  most  nearly  to  the  prior  law. 
For  an  intent  to  change  the  pre-existing  law,  is  not  to  be  inferred 
from  a  mere  change  of  phraseology,  in  a  revision  of  prior  statutes. 
(2  Caines'  Cases  in  Error,  150 ;  20  John.  R.  722.) 

2.  Now  here,  though  it  be  apparent  that  the  revisers  intended  to 
change  the  law,  and  attempted  to  make  that  intent  apparent  to 
the  legislature ;  yet  the  legislature,  which  is  the  law-making 
power,  either  did  not  perceive  or  intentionally  disregarded  that 
design ;  for  the  legislature  inserted  in  their  addition,  the  very 
word  "  intestate,"  which  was  deemed  so  objectionable  by  the  re- 
visers. 

3.  In  construing  the  provisions  relative  to  personal  estates,  one 
of  two  things  must  take  place.  "Intestate,"  must  be  deflected 
from  its  proper  meaning,  and  rendered  synonymous  with  "  de- 
ceased person,"  or  the  latter  must  take  its  complexion  from  "  in- 
testate." The  first  course  would  bend  the  will  of  the  legislature 
to  the  will  of  the  revisers.  This  would  seem  to  be  the  reverse 
of  the  proper  course.  And  independently  of  the  argument  to  be 
derived  from  the  paramount  authority  of  the  legislature,  the  in- 
definite should  yield  to  the  definite.  "  Deceased  person,"  is  open, 
equivocal  and  indeterminate ;  it  points  to  no  definite  class  or 
kind  of  decedents.  It  yields  no  light  as  to  the  intent — whether 
it  was  intended  to  include  or  exclude  any  particular  class  of  de- 
cedents. "  Intestate"  is  precise  and  definite,  and  consequently 
serves  to  define  the  class  of  decedents  intended  by  the  preceding 
indefinite  terms,  "  deceased  persons." 

4.  Even  if  the  court  would  allow  itself  to  be  controlled  by  the 
intent  of  the  revisers,  still  it  does  not  appear  that  that  intent  ex- 
tended to  alter  the  English  rule,  in  a  case  where  a  portion  of  the 
estate  was  disposed  of,  but  only  to  a  mere  naked  testacy,  i.  e.  a 
will,  and  nothing  more.  In  the  present  case  there  is  a  legacy  to 
the  widow,  with  the  present  use  of  the  whole  personal  estate ;  be- 
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sides  sundry  other  legacies.  To  allow  of  an  advancement  being 
charged  against  the  next  of  kin  coming  in  under  a  partial  intes- 
tacy, would  be  unequal,  inequitable,  and  contrary  to  the  spirit  and 
intent  of  the  statute  of  advancements.  Suppose  a  man  worth 
$30,000  and  having  two  sons,  gives  in  his  life-time  $10,000 
to  one  of  them,  and  by  his  will  $10,000  to  another.  There 
would  then  be  an  intestacy  as  to  $10,000,  the  whole  of  which 
must  go  to  the  legatee.    This  gives  him  two-thirds  of  the  estate. 

5.  Again,  this  part  of  the  R.  S.  where  these  dubious  words, 
"  deceased  persons"  occur,  are  by  2  R.  S.  98,  sec.  79,  rendered 
wholly  inapplicable  to  this  case.  And  consequently  this  case  is 
wholly  governed  by  1  R.  S.  754,  sec.  23  ;  and  in  this  provision, 
the  "intestate,"  is  the  word  used  throughout,  and  the  decisions 
cited  apply  with  all  their  force. 

6.  It  is  conceived,  however,  that  the  true  construction  of  the 
provisions,  to  avoid  all  conflict  and  inconsistencies,  and  make  the 
whole  rational ;  is  as  above  suggested  in  subd.  2,  to  wit.,  that 
the  revisers'  intent  was  disregarded  and  rejected  by  the  legisla- 
ture. This  doctrine  of  advancement  is  a  creature  of  statute,  and 
however  equitable  in  itself,  has  no  foothold  in  the  law,  except 
what  it  derives  from  direct  enactment.  Ita  lex  scripta  estj 
is  the  only  reason  that  need  or  can  be,  for  charging  an  advance- 
ment. Where  the  written  statute  does  not  reach,  the  previous 
law  remains. 

ni.  The  personal  estate  must  be  first  applied  to  the  satisfac- 
tion of  the  widow's  provision,  and  exhausted,  before  a  resort  can 
be  had  for  that  purpose  to  the  real  estate. 

*   D.  M.  Coiodrey,  and  R.  Emmet,  for  the  defendants. 

The  statute  of  distribution  among  next  of  kin,  expressly  pro- 
vides for  bringing  advancements  into  hotchpot,  in  cases  where 
there  is  a  will  which  does  not  bequeath  the  whole  estate ;  as  well 
as  where  the  deceased  shall  have  died  intestate.  (2  R.  S.  97,  § 
75,  76.) 

The  revisers  in  their  notes  to  §  75,  (3  R.  S.  2d  Ed.  p.  645,)  say 
that  they  have  substituted  the  term  "deceased,"  for  "intestate" 
in  the  old  act,  (1  R.  L.  of  1813,  p.  317,  h  16,)  in  order  to  provide 
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for  the  case  where  there  is  a  will  which  does  not  bequeath  the 
estate ;  and  that  they  have  omitted  (in  that  section)  the  part  re- 
specting advancement,  as  being  more  proper  for  a  separate  section, 
(which  immediately  follows.)  In  case  a  person  made  no  dispo- 
sition of  such  of  his  goods  as  were  testable,  whether  that  were 
only  part,  or  the  whole  of  them,  he  was,  and  is  said  to  die  intes* 
tate.   (2  Black.  Com.  494.) 

The  decree  in  this  case  has  created  the  very  state  of  things 
contemplated  by  §  75,  viz.,  a  will,  but  the  surplus  after  the  pay- 
ment of  debts  and  legacies,  not  bequeathed. 

But  it  is  provided  by  the  78  section  that  §  76,  and  77  (provi- 
ding for  bringing  advancements  into  hotchpot)  shall  not  apply 
in  any  case,  where  there  shall  be  any  real  estate  of  the  intestate 
to  descend  to  his  heirs. 

NotCy  this  provision  was  not  in  the  section  as  originally  pro- 
posed by  the  revisers.  It  was  an  amendment  by  the  legislature. 
The  reason  given  by  the  revisers  in  their  note  to  §  76,  for  using 
the  word  <'  deceased,"  instecul  of  'Mntestate,"  either  seems  to  have 
been  disregarded  by  the  legislature  in  this  amendment,  or  they 
meant  to  confine  the  prohibition  as  to  the  application  of  §  76  and 
77,  to  cases  of  strict  or  entire  intestacy. 

If  they  intended  to  embrace  every  case  which  could  arise  un- 
der §  75,  then  inasmuch  as  Carmichael  left  real  estate  to  descend 
to  his  heirs,  {  76  and  77,  (stat.  distributions,)  cannot  apply  to  this 
case ;  and  we  must  look  to  the  provisions  about  advancements,  in 
that  part  of  the  statute  which  regulates  the  descent  of  real  pro- 
perty. 

1  R.  S.  764,  §  23,  24,  26,  26,  (relating  to  advancements,)  were 
all  amendments  to  the  chapter  as  proposed  by  the  revisers.  (See 
Revisers  Notes,  3  R.  S.  2d  Ed.  606.) 

Section  23d  provides,  "  If  any  child  of  an  intestate  shall  have 
been  advanced  by  him"  &c. ;  differing  from  }  76,  of  the  statute 
of  distributions,  which  says,  "If  any  child  of  such  deceased  per- 
son, shall  have  been  advanced  by  the  deceased,"  &^. 

It  is  contended  for  the  complainants ;  1st.  That  the  provisions 
about  advancements  in  the  statute  of  distribution,  (§  76  and  77,) 
have  no  application  to  this  case,  because  Carmichael  left  real  es- 
tate to  descend  to  his  heirs.    (§  78.) 
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2d.  That  the  provisions  about  advancements  in  the  statute  of 
descents,  (§  23, 24,  26,)  do  not  apply,  because  this  is  not  a  case  of 
intestacy,  there  being  a  will  and  executors. 

This  is  blowing  hot  and  cold  both,  because  to  prevent  the  ap- 
plication of  the  provisions  about  advancements  in  the  statute  of 
distributions,  Carmichael  must  be  assumed  to  have  died  intestate 
(§  78 ;)  and  to  prevent  the  application  of  those  provisions  in  the 
statute  of  descents,  he  must  be  considered  as  not  having  died  in- 
testate. 

But  assuming  the  point  to  be  whether  the  provisions  in  relation 
to  advancements  in  the  statute  of  descents  apply,  we  contend 
that^armichael  is  to  be  considered  an  intestate,  within  the  oper- 
ation of  that  statute. 

1st.  In  a  case  of  partial  intestacy,  must  advancements  be  brought 
into  hotchpot  ? 

2d.  Was  this  a  case  of  partial  intestacy,  or  of  actual  or  total  or 
entire  intestacy,  pro  tanto^  of  the  estate  ? 

In  Walton  v.  Walton,  (14  Vesey,  323,)  Sir  William  Grant, 
Master  of  the  Rolls  says,  "  the  provision  in  the  statute  of  distri- 
butions, applies  only  to  the  case  of  actual  intestacy,  and  where 
there  is  an  executor  and  consequently  a  complete  will,  though 
the  executor  may  be  declared  a  trustee  for  the  next  of  kin,  they 
take  as  if  the  residue  had  been  actually  given  to  them ;  therefore 
the  child  advanced  by  her  father  in  his  life,  could  not  be  called 
on  to  bring  her  share  into  hotchpot."  The  statute  of  distribu- 
tions means,  not  a  person  making  no  will,  but  a  person  dying  in- 
testate as  to  the  subject  to  be  distributed  by  the  statute.  ( Twisden 
V.  Twisden,  E.  1804,  9  Vesey,  426.) 

The  principle  assumed  in  this  opinion  of  Sir  W.  Grant,  and 
upon  which  it  turns,  is  that  the  appointment  of  an  executor,  con- 
stitutes a  complete  will.  This  may  be  true  as  respects  personal 
property,  because  the  executor  becomes  entitled  to  all  personal 
property,  either  in  trust  for  others,  or  beneficially  for  himself. 

But  it  has  no  application  to  a  will  of  real  estate.  Suppose  a 
man  makes  a  will  simply  appointing  an  executor,  but  making  no 
disposition  of  his  property,  and  dies  leaving  nothing  but  real  es- 
tate, and  no  debts  to  pay,  is  that  a  complete  will  ?  The  execu- 
tor takes  nothing,  has  no  function  to  perform. 
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4  Kent's  Com.  p.  419,  note  a.  remarks  upon  the  word  "  deceased" 
in  the  statute  of  distribution,  and  "  intestate"  in  the  statute  of  de- 
scents and  doubts  the  application  of  Walton  v.  Walton,  in  this  state. 
And  see  the  remarks  of  Chancellor  Walworth  in  Hawley  v.  James^ 
(5  Paige's,  Ch.  Rep.  450, 45 1,)  on  the  word  "  deceased"  in  the  statute 
of  distribution,  and  *'  intestate"  in  the  stat.  of  descents.  He  refers 
to  Vance  v.  Huling,  (2  Yerger's  Rep.  135,  Tennessee,  1833.  See 
reversal  16  Wend,  page  61.) 

This  case  in  Yerger  was  a  caseof  descent  of  real  estate  acquired 
subsequent  to  a  will,  there  being  an  after  born  child.  Decree  of 
hotchpot  in  his,  favor  as  to  other  real  estate  devised  by  the  will. 
And  see  3  Yerger,  45.  ^ 

The  whole  doctrine  of  collation,  is  founded  principally  on  the 
equality  which  the  law  requires  in  the  distribution  of  estates 
among  heirs.  (4  Kent.  Com.  419,  note  c)  We  contend  that 
Carmichael  was  an  intestate,  within  the  meaning  of  the  term  as 
used  in  the  statute  of  descents,  (1  R.  S.  750  to  755,)  although  he 
left  a  will  and  appointed  executors ;  because  he  died  without  de- 
vising his  real  estate.  The  word  intestate,  throughout  this  chapter, 
has  reference  to  the  words  of  the  1st  section.  "  The  real  estate 
of  every  person  who  shall  die  without  devising  the  same,"  that  is 
without  devising  his  real  estate.  A  will  of  personal  property 
with  executors  appointed,  would  not  prevent  his  being  an  intes- 
tate under  this  chapter.  Neither  would  an  invalid  will  of  real 
estate  which  was  not  a  devise.  A  father  advanced  some  of  his 
children  with  portions  in  his  lifetime,  and  then  made  his  will, 
thereby  reciting  that  he  had  advanced  B.  &  C.  but  omitted  D., 
whom  he  had  also  advanced,  and  left  to  him  a  sum  certain,  be- 
queathing the  residue  among  all.  Held  that  the  money  which 
D.  had  received,  should  go  in  satisfaction  of  the  legacy  left  to  him. 
( Upton  V.  Prince,  Ca.  temp.  Talbot,  76.)  Another  case  of  a  will 
and  executors,  and  yet  advancement,  was  decreed,  although  not 
appearing  in  the  will.  {Redington  v.  Redington,  E.  1794,  3 
Ridgw.  P.  C.  106.)  The  whole  case  is  stated  at  length  in  2 
Bridgman's  Digested  Index,  613,  pi.  40. 

The  counsel  also  referred  to  4  Dessauss.  292 ;  Toller  on  Ex- 
ecutors, 380;  3  P.  Will.  317,  note  o;  1  Ves.  16. 
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The  Assistant  Vice-Chancellor. — The  first  question 
arises  upon  the  advancement  to  the  complainants  by  the  testator. 
And  independent  of  the  point,  whether  the  bond  was  intended  as 
a  gift,  or  as  a  portion  to  Mrs.  Thompson ;  it  is  claimed  that  the 
statute  relative  to  advancements,  is  not  applicable  to  this  case. 

The  result  of  the  former  decree  is,  that  Daniel  Carmichael  died 
without  making  any  valid  disposition  of  his  real  estate,  or  of  the 
mass  of  his  personal  property.  He  left  a  will,  which  is  valid  so 
far  as  it  bequeaths  a  small  specific  legacy  to  each  of  his  two 
SODS,  and  gives  to  his  wife  similar  legacies,  together  with  a  sum 
sufficient  for  her  support,  charged  upon  his  whole  property. 

The  statute  law  exclusively,  regulates  the  subject  of  advance- 
ment. This  case  does  not  fall  within  the  provisions  contained 
in  the  article  of  the  revised  statutes,  relative  to  making  distri- 
bution to  the  next  of  kin,  because  there  is  real  estate  which 
descended  to  CarmichaePs  heirs.    (2  R.  S.  97,  98,  §  76  to  78.) 

In  the  chapter  « Of  Title  to  Real  Property  by  Descent."  (1 
R.  S.  754,  §  23  to  26,)  it  is  provided,  that  if  any  child  of  an  in- 
testate  shall  have  been  advanced  by  him,  d^c,  the  portion  shall 
be  estimated  in  the  division  and  distribution  of  the  real  and  per- 
sonal estate  of  the  intestate. 

It  is  contended  on  the  one  side,  that  these  provisions  apply 
where  there  is  an  intestacy  pro  tanto  ;  and  on  the  other  side, 
that  they  are  not  applicable  at  all  where  there  is  a  will. 

In  the  first  place  it  is  to  be  observed,  that  the  words  used  in 
the  revised  statutes,  are  the  same  as  those  in  the  parallel  statute 
published  in  the  revised  laws  of  1813;  and  that  statute  had 
been  continued  without  change  in  this  respect,  from  its  first  enact- 
ment in  this  state  on  the  20th  of  February,  1787.  (1  Greenleaf 's 
Laws,  363,  S  3 ;  1  Rev.  Laws,  313,  §  16.)  Our  first  act  was  taken 
from  the  statute  22  and  23  Car.  2,  ch.  10,  made  perpetual  by  the 
act  1  Jac.  2,  ch.  17,  and  its  language  on  this  subject,  is  the  same. 

We  may  therefore  look  for  our  guidance  to  the  construction 
put  upon  the  act  of  the  22  and  23  Charles. 

It  appears  to  have  been  settled  in  England,  soon  after  the  pas- 
sage of  the  law,  that  the  child  who  had  been  advanced,  was  not 
required  to  bring  his  advancement  into  hotch-pot,  except  in  the 
case  of  a  total  intestacy.      Vachell  v.  Jeffereys^  (Prec.  in  Ch. 
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169,)  and  Cowper  v.  Scott^  (3  P.  Will.  124,)  appear  to  be  direct 
authorities  on  the  point ;  and  they  are  confirmed  by  Sir  William 
Grant's  opinion  in  Walton  v.  Walton^  (14  Yes.  324.)  This  is 
also  laid  down  as  good  law  in  3  Bac.  Abr.,  Exec,  and  Admin. 
K.  (And  see  Hawley  v.  James^  6  Paige,  450,  451 — per  Chan- 
cellor; and  Wheeler  v.  Shear,  Mosely's  R.  301,  304.) 

The  same  thing  was  decided  under  the  statute  of  distributions 
in  South  Carolina,  in  a  series  of  cases  extending  from  1802  till 
1833.  Sinkler  v.  Legatees  of  Sinkler,  (2  De  Sauss.  Eq.  R. 
139,)  which  was  a  case  of  partial  intestacy  as  to  personal  estate ; 
Snelgrove  v.  Snelgrove,  (4  ibid,  274,  291,)  where  there  was  a  to- 
tal intestacy  as  to  the  real  estate,  through  a  defect  in  the  execution 
of  the  will,  one  of  the  witnesses  being  a  devisee,  but  the  will 
was  valid  as  to  the  personalty ;  Newman  v.  Wilbourne,  (1  Hill's 
Chy.  R.  10 ;)  and  McDougald  v.  King,  (1  Bailey's  Eq.  R.  154) 

I  was  referred  to  two  decisions  in  Tennessee  as  being  adverse 
to  these.  In  one,  devisees  under  a  will  were  required  to  bring 
their  devises  into  hotch-pot,  in  order  to  obtain  a  provision  for  a 
posthumous  child,  who  was  otherwise  unprovided  for. 

In  the  other  case,  on  a  division  of  after  acquired  lands  which 
did  not  pass  by  the  will,  the  children  of  a  second  marriage,  who 
by  the  will  took  all  the  lands  the  testator  had  at  its  date,  were 
compelled  to  bring  those  lands  into  hotch-pot,  in  order  to  share 
in  the  former. 

Under  our  statute  I  do  not  think  that  a  provision  by  will,  can 
be  deemed  an  advancement. 

On  the  statute  itself,  (1  R.  S.  754,)  a  total  intestacy  appears  to 
be  contemplated.  It  is  true,  that  in  some  of  the  previous  sec- 
tions of  the  same  chapter,  the  word  intestaie  is  used  as  correla- 
tive to  the  words  in  the  first  section,  person  who  shall  die 
without  devising  real  estate.  But  this  is  evidently  to  be  restricted 
to  its  connection  with  the  subject  matter,  that  is  to  lands  unde- 
vised. A  person  who  had  made  a  will,  and  disposed  of  all  his 
personal  property,  would  nevertheless  be  an  intestate  under  those 
previous  sections,  as  to  the  portion  of  his  lands  undevised,  however 
insignificant.  The  twenty-third  section  commences  a  new  sub- 
ject. It  is  not  "  the  intestate,"  or  "  such  intestate  ;"  referring  to 
what  goes  before :  but  the  words  are,  "  an  intestate,"  and  the 
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provisions  relate  to  personal  estate  which  has  not  before  been 
mentioned  in  the  chapter,  as  well  as  to  real  estate.  It  is  used  as 
a  general  term,  without  qualification  ;  and  as  such,  its  meaning 
is  well  known  and  clearly  defined.  Both  in  its  legal  and  popu- 
lar sense,  it  means  a  person  who  dies  without  making  a  will. 

The  same  language  <^  an  intestate,"  without  addition  or  quali- 
fication, is  used  in  the  revised  statutes,  in  the  article  relative  to 
granting  letters  of  administration.  In  short,  a  man  who  dies 
leaving  a  will,  is  not  an  intestate. 

This  case  must  be  decided  upon  general  principles,  and  not 
upon  its  peculiar  features.  It  may  be  very  plain  to  me,  that  this 
testator  if  he  were  now  to  make  his  will  anew,  would  compel 
his  eldest  daughter  to  account  for  the  bond  of  $1000,  towards 
her  distributive  share,  or  exclude  her  entirely.  But  the  same 
construction,  which  in  this  case  would  probably  approximate 
towards  his  intention ;  in  another  case  might  utterly  frustrate  the 
intention  of  the  testator.  Where  one  has  advanced  a  part  of  his 
children,  and  then  by  will  devises  property  to  the  residue,  leaving 
other  property  undisposed  of  j  it  is  a  legal  and  reasonable  pre- 
sumption, that  he  intended  the  latter  to  go  to  both  classes  of  his 
children  equally,  if  any  of  it  remained  at  his  death.  As  to  one 
class  he  has  been  his  own  executor.  As  to  the  other,  he  has  by 
his  will  placed  them  upon  an  equal  footing  with  the  first  class. 

Now,  if  the  defendant's  construction  of  the  statute  is  to  prevail, 
the  clear  intent  in  the  case  put,  will  be  utterly  destroyed.  The 
second  class  of  children  cannot  be  required  to  bring  their  legacies 
and  devised  estates  into  hotch-pot,  for  those  are  in  no  sense  an 
advancement.  And  they  can  compel  the  first  class  to  bring  in 
and  divide  all  the  property  they  received  from  their  father  in  his 
life  time,  or  else  exclude  them  from  the  whole  estate  which  was 
not  disposed  of  by  the  will. 

The  same  consequence  will  ensue  as  to  after  acquired  lands, 
where  the  will  does  not  dispose  of  them ;  and  this  is  a  case  of 
frequent  occurrence.  So  of  any  undisposed  surplus.  Again, 
take  this  case.  There  is  a  specific  legacy  to  two  of  the  children. 
They  are  trifling,  it  is  true,  but  if  they  had  been  a  valuable  libra- 
ry and  a  service  of  plate,  the  principle  would  be  the  same.  How 
can  the  courts  arrive  at  the  equality  which  is  the  foundation  of 
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the  Statute  as  to  advancements,  where  the  testator  has  given  to 
one  and  withheld  from  the  others  7  They  cannot  bring  legacies 
into  the  fund  for  an  equal  distribution;  and  in  every  case  of 
partial  intestacy,  the  courts  would  be  quite  as  likely  to  overthrow 
the  intent  of  the  testator  by  interfering  in  the  mode  which  is 
sought  here,  as  they  would  to  carry  it  into  effect. 

The  safer  course  it  appears  to  me,  is  to  follow  the  plain  terms 
of  the  statute,  and  the  English  decisions ;  making  no  construc- 
tive intestacies,  but  leaving  it  to  the  legislature  by  more  full 
enactments,  to  remedy  the  injustice,  if  any  be  found  to  exist 

In  regard  to  the  annual  allowance  made  to  the  widow  for  her 
reasonable  support ;  I  am  satisfied  with  the  decision  of  the  mas- 
ter. What  is  reasonable  for  her,  is  not  to  be  determined  by  the 
amount  necessary  for  her  bare  subsistence.  Reference  is  to  be 
had  also  to  the  extent  and  income  of  the  estate.  And  I  think  it 
is  proper  that  she  should  be  enabled  to  live  with  and  take  care  of 
.  her  small  children. 

Under  all  the  circumstances,  I  think  the  allowance  is  reason- 
able, (a) 

The  objections  to  the  master's  report  are  therefore  overruled* 
And  in  all  other  respects  the  decree  will  conform  to  the  com- 
plainant's points. 


T.  S.  GiBBES  and  Wife  v.  Jenkins  and  others. 

A  continaance  of  church  leases,  is  expected  as  a  matter  of  course,  without  any  eo- 
▼enant  of  renewal 

The  good  will  for  such  a  continuance,  arising  from  the  ownership  of  the  old  lease, 
constitutes  a  recognized  and  valuable  interest,  although  the  corporation  granting 
such  lease  is  not  bound  to  continue  it,  or  grant  a  renewal. 

The  new  lease,  in  such  cases,  is  held  a  continuance  of  the  original  term,  for  the 
protection  of  tlie  rights  of  parties  who  had  liens  upon  or  interests  in  such  term. 

One  purchasing  a  leasehold,  which  is  subject  to  a  mortgage,  and  contains  no  co- 
venant of  renewal,  cannot  escape  the  lien  of  the  mortgage,  by  suffering  the  lease 
to  expire,  and  afterwards  obtaining  a  new  lease  for  the  premises. 


(a)  See  Tolley  ▼.  Gretne,  2  Sand.  Ch.  R.  91. 
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Sacb  new  lease  is  in  eqoity  subject  to  the  mortgage,  precisely  as  the  former  one 
was  when  its  term  expired. 

October  18  ;  December  6th,  1645. 

The  bill  in  this  cause,  filed  June  28th,  1844,  stated  that  on 
the  19th  day  of  April,  1815,  The  Rectors,  Church- wardens  and 
Vestry-men  of  Trinity  Church,  in  the  city  of  New  York,  exe- 
cuted a  lease  of  two  lots  of  ground  owned  by  them,  situated  on 
Murray  street,  to  Jane  Adams,  for  the  term  of  nineteen  years 
from  the  25th  day  of  March,  1815,  reserving  an  annual  rent  of 
$303  30  for  the  first  five  years  of  the  term,  and  $25  for  the  re- 
maining fourteen  years.  That  on  the  16th  of  May,  1815,  Adams 
assigned  the  lease  to  Thomas  Gibson  and  Morgan  Davis. 

On  the  15th  of  May,  1816,  the  rents  were  paid  in  such  manner 
that  from  thenceforth  the  annual  rent  was  to  be  only  $25. 

On  the  6th  of  July,  1824,  Gibson  and  Davis  executed  a  mort- 
gage of  the  term  of  years  and  their  right  in  the  premises  to  the 
Phoenix  Fire  Insurance  Company,  to  secure  the  payment  of 
110,000. 

On  the  6th  of  June,  1825,  they  gave  a  further  mortgage  thereon 
to  the  same  company  for  $3000. 

The  Insurance  Company  subsequently  proceeded  to  foreclose 
those  mortgages,  and  obtained  the  usual  decree  for  a  foreclosure 
and  sale,  on  the  16th  day  of  November,  1826.  Gibson,  Davis 
and  others,  were  defendants  in  the  foreclosure  suit. 

On  the  9th  of  February,  1827,  the  Phoenix  Fire  Insurance 
Company,  in  consideration  of  $13,000,  assigned  the  bonds  and 
mortgages  and  the  decree  of  foreclosure,  to  Samuel  Ward,  Jr. 
and  William  G.  Bucknor,  trustees  for  the  above  complainant, 
Susan  Annette  Gibbes. 

On  the  16th  of  September,  1830,  Joseph  Delacroix,  who  had 
previously  bought  Davis's  equity  of  redemption  in  the  mortgaged 
premises,  conveyed  the  same  to  Thomas  E.  Tucker,  in  trust  for 
the  benefit  of  Sophia,  the  daughter  of  Delacroix  and  the  wife  of 
Davis,  during  her  life,  and  on  her  death  to  be  aivided  among  her 
children. 

Davis  died  after  the  execution  of  that  deed,  leaving  his  widow, 
Sophia,  and  eight  children  him  surviving,  one  of  whom  was  the 
wife  of  Tucker.    His  widow,  Sojphia,  married  John  S,  Jenkins, 
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and  Tucker  constituted  Jenkins  his  agent  to  manage  the  trust 
estate. 

On  the  22d  of  April,  1834,  prior  to  the  death  of  Davis,  the  Rec- 
tor &c.  of  Trinity  Church,  executed  to  Gibson  and  to  Tucker  as 
trustee,  jointly,  two  leases,  each  for  one  of  the  lots,  demised  in  the 
first  lease,  for  terms  of  twenty-one  years  each  from  May  4, 1834 ; 
with  covenants  for  two  renewals  of  like  terms,  or  that  the  lessors 
should  pay  for  the  buildings  on  the  premises  at  the  end  of  the 
first  term.  The  annual  rent  for  one  of  the  lots  was  $450,  and  of 
the  other  $360,  for  the  first  term.  The  description  of  the  premi- 
ses in  each  lease  conchided  thus  ;  "  as  the  said  lot  of  land  is  now 
held  and  possessed  by  the  said  parties  of  the  second  part,  under 
and  by  virtue  of  a  certain*  indenture  of  lease  heretofore  made  by 
the  parties  of  the  first  part  to  one  Jane  Adams,  and  bearing  date 
the  19th  day  of  April  in  the  year  1815." 

At  the  same  date,  Gibson  and  Tucker,  the  latter  as  tnisteedcc. 
executed  their  bond  to  Ward  and  Bucknor,  trustees  of  Mrs.  Gibbes, 
for  $13,000  with  interest,  and  their  mortgage  of  the  two  new 
leases  and  the  terms  therein  granted,  as  security  for  the  bond. 

Davis  and  wife  executed  an  instrument  under  seal  indorsed  on 
the  mortgage,  and  bearing  the  same  date,  reciting  that  those  leases 
were  renewals  of  the  previous  demise  to  Jane  Adams,  and  de- 
claring that  the  bond  and  mortgage  last  described,  were  executed 
to  continue  the  lien  of  the  former  mortgages  on  the  renewed  leases, 
and  Mrs.  Davis  thereby  consented  to  Tucker's  execution  thereof 
as  her  trustee. 

On  the  17th  of  December,  1834,  Ward  and  Bucknor  pursuant 
to  an  order  of  the  court  discharging  them  from  their  trust,  as- 
signed the  bond  and  mortgage  &c.  to  the  complainant,  Thomas 
S.  Gibbes,  appointed  trustee  in  their  stead. 

The  bill  claimed  that  the  whole  principal  was  due,  with  inter- 
est from  August  7,  1843,  and  also  $810,  for  ground  rent  to  Trin* 
ity  Church,  and  it  prayed  a  foreclosure  of  the  mortgage  of  1834, 
and  a  sale  of  the  premises. 

The  defendants  Jenkins  and  wife,  and  one  of  the  children  of 
the  latter,  answered  the  bill,  admitting  all  the  facts  charged,  ex- 
cept as  next  stated. 

They  annexed  to  their  answer  a  copy  of  the  trust  deed  under 


NEW  YORK— DECEMBER,  1845.  133 

Gibbes  ▼.  Jenkins. 

which  Tucker  held  for  Mrs.  Jenkins,  and  insisted  that  the  same 
did  not  authorize  Tucker,  with  or\A'itfaout  her  consent,  to  execute 
the  mortgage  given  in  1834.  That  the  bond  executed  by  Tucker 
was  without  consideration  and  void.  That  the  lease  to  Jane 
Adams  contained  no  covenant  of  renewal,  and  was  absolutely 
determined  on  the  25th  of  March,  1834.  That  the  mortgages  to 
the  Phoenix  Insurance  Company- thereupon  became  inoperative, 
and  ceased  to  be  liens  on  the  premises ;  and  Tucker's  Hability  to 
pay  the  debts  thereby  secured,  also  ceased.  That  the  new  leases 
were  totally  distinct  from  the  one  to  Adams,  and  they  conveyed 
to  Gibson  and  Tucker  a  new  and  unincumbered  estate. 

Gibson  put  in  an  answer  alleging  usury  in  the  advance  by  Mrs. 
Gibbes's  trustees  in  1827 ;  but  it  is  unnecessary  to  state  the  alle- 
gation. 

Anthony  Dey  and  James  Lorimer  Graham,  two  counsellors 
long  and  intimately  conversant  with  real  estate  securities  and  in- 
vestigating titles,  were  examined  as  witnesses  by  the  complain- 
ants, to  prove  the  usage  of  Trinity  Church,  to  renew  leases  al- 
though there  were  no  covenants ;  and  the  value  attached  to  the 
expectation  or  good  will  of  such  renewals. 

D.  D.  Lord  and  D,  Lord,  for  the  complainants. 

O.  G.  WtUersand  W.  S.  Johnson,  for  the  defendants  Jenkins 
and  others. 

D.  EvanSy  for  Gibson. 

The  Assistant  Vice-Chancellor. — In  my  view  of  this 
case,  it  is  not  necessary  to  examine  the  questions  upon  the  ex- 
ecution of  the  mortgage  by  the  trustees  under  the  marriage  settle- 
ment. 

The  complainants  are  clearly  entitled  to  a  decree,  irrespective 
of  that  mortgage. 

There  was  no  merger  of  the  original  mortgages,  in  the  decree 
for  their  foreclosure  which  the  Phoenix  Fire  Insurance  Company 
obtained  in  1826.  The  lien  was  not  diminished  or  impaired,  but 
it  was  made  more  effective. 
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In  April,  1834,  the  interest  in  the  lease  was  vested  in  Gibson, 
and  in  Tucker  the  trustee  of  Mrs.  Davis,  subject  to  the  lien  of 
Mrs.  Gibbes's  trustees  by  virtue  of  the  original  mortgages  and 
the  decree.  So  far  as  Mrs.  Davis  and  her  children  had  any 
rights  in  the  property,  they  were  subject  and  subordinate  to  those 
mortgages.  I  say  in  Aprilj  1834,  for  although  the  term  in  the 
old  lease  expired  on  the  25th  of  March,  the  recital  in  the  new 
leases  is  evidence  that  at  their  date,  the  parties  were  still  holding 
under  the  old  demise. 

The  new  leases  bear  date  April  22,  1834,  and  are  granted  to 
the  two  persons  who  had  the  legal  title  at  the  termination  of  the 
former  demise.  An  enhanced  rent  is  reserved,  but  it  is  not  pre- 
tended that  there  was  any  consideration  paid.  They  were 
church  leases,  a  continuance  of  which  is  expected  as  a  matter  of 
course,  without  any  covenant  of  renewal.  The  church  was  not 
bound  to  renew  or  continue  the  old  lease,  but  the  good  will  for 
such  continuance  arising  from  its  ownership,  constituted  a  recog- 
nized and  valuable  interest. 

The  new  leases,  by  reference  tonhe  holding  under  the  expired 
term,  show  that  the  good  will  was  operative  in  this  instance.  It 
continued  the  rights  of  the  mortgagees,  on  precisely  the  same 
principle  that  it  sustains  the  rights  of  Mrs.  Davis  and  her  chil- 
dren. If  Gibson  and  Tucker  obtained  the  leases  as  strangers 
would  have  taken  them,  independent  of  any  prior  or  subsisting 
demise,  the  children  of  Mrs.  Davis  certainly  have  no  interest  in 
the  premises.  The  description  of  Tucker  as  trustee  for  Mrs.  D., 
in  the  leases,  might  possibly  save  her  interest  in  the  case  sup- 
posed. But  Gibson  and  Tucker  could  not,  if  they  had  been  so 
disposed,  obtain  new  leases  so  as  to  exclude  any  of  the  parties 
having  interests  in  the  old  lease. 

The  law  has  long  been  settled  in  this  court,  that  the  new 
leases,  though  not  a  renewal,  are  a  continuance  of  the  original 
term,  for  the  purpose  of  protecting  the  rights  of  such  parties,  both 
legal  and  equitable. 

The  case  of  Phyfe  v.  Wardell,  (5  Paige,  263,)  fully  sustains 
the  principle ;  and  the  leading  cases  from  1670  down,  are  there 
reviewed  by  the  Chancellor.  See  also  Holridge  v.  Gillespie^  (2 
J.  C.  R.  30,)  where  Chancellor  Kent  applied  the  same  principle 
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to  a  mortgagee  in  possession.  And  for  more  recent  applications 
of  it  to  analogous  cases,  I  refer  to  Tanner  v.  Elworthy,  4  Bea- 
van,  487;  Waters  v.  Bailey,  2  Younge  and  Coll.  Ch.  R.  219  ; 
and  Dickinson  V.  Codwise,  1  Sand.  Ch.  R.  214,  225. 

The  result  is,  that  these  tenements  under  the  new  leases,  con- 
tinued in  equity,  subject  to  the  two  original  mortgages,  precisely 
as  they  were,  under  the  old  lease ;  and  the  complainants  are  en- 
titled to  a  decree  by  way  of  supplement  to  the  former  decree,  for  a 
foreclosure  and  sale. 


LooMER  V.  Wheelwright, 

An  original  bill  may  be  filed  to  set  aside  a  decree  obtained  by  fraad. 

Where  a  mortgagee,  having  two  mortgages  for  the  same  debt,  one  on  the  principal 
debtor's  lands,  and  one  on  lands  of  a  surety  whose  infant  heir  has  socceeded 
thereto,  after  the  debt  was  satisfied  by  a  conYeyance  of  the  former,  filed  a  bill 
against  the  infant  to  foreclose  the  mortgage  on  the  lands  of  the  latter,  in  which  he 
claimed  the  mortgage  money  to  be  due,  and  the  infant  answered  by  his  guardian 
ad  litem,  no  defence  was  set  up,  the  usual  decree  for  a  foreclosure  and  sale  waa 
made,  and  the  infant's  lands  were  sold  under  the  decree,  the  mortgagee  becoming- 
the  purchaser  of  a  portion  of  the  same ;  it  was  held  that  the  decree  was  obtained 
by  fraud,  and  it  was  set  aside. 

AJso  held,  that  the  mortgagee  must  release  to  the  infant  the  lands  bought  in  by  him». 
and  account  for  the  rents  and  profits  of  the  same,  and  for  the  sums  paid  by  the 
purchasers  at  the  sale,  who  were  strangers  to  the  fraud. 

A  husband  and  wife  joined  in  executing  two  mortgages,  accompanying  his  two 
bonds ;  all  being  given  for  the  same  debt  This  was  in  part  a  pre-existing  debt 
of  the  husband's,  and  in  part  money  advanced  to  him  at  the  time.  One  mort- 
gage was  on  his  own  lands,  the  other  was  on  the  wife's  inheritance.  Held,  1. 
That  the  husband's  lands  were  the  primary  fund  for  the  payment  of  the  mort- 
gages,  and  the  wife's  became  the  secondary  or  auxiliary  fund  for  that  purpose. 
She  became  the  surety  for  her  husband  in  respect  of  the  latter.  2.  That 
the  suretyship  is  made  out  in  such  a  case,  by  showing  that  it  was  the  hus- 
band's debt,  or  that  he  received  the  money  advanced.  If  the  money  wer» 
used  for  tfie  benefit  of  the  wife  or  her  property,  or  any  circurostanee  exist  which 
win  defeat  her  claim  to  be  regrarded  as  a  surety ;  it  must  be  proved  by  the  party 
aUegiug  such  fact 

A  second  mortgagee,  holding  also  the  mortgage  liability  of  a  surety,  bought  of  the 
mortgagor,  the  premises  mortgaged,  for  a  price  exceedmg  the  first  lien  and  hia 
own  combined,  and  received  an  absolute  deed,  subject  to  the  first  lien.    The  ex- 

,  cess  beyond  the  first  lien,  was  not  applied  to  the  debt  secured  by  the  second 
mortgage ;  but  shortly  after  the  sale,  the  purchaser  agreed  in  writing  with  the 
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principal  to  apply  the  net  profits  beyond  the  price  paid,  to  that  inortga|re  debt. 
Held,  as  between  him  and  the  surety,  1.  That  his  mortpige  was  merged  by  re- 
ceiving the  conveyance  in  fee,  and  that  his  debt  was  extinguished  2.  That  if  it 
were  otherwise,  he  must  account  to  the  surety  for  the  price  paid  beyond  the 
amount  of  the  first  lien ;  and  this  being  more  than  the  debt,  the  surety  was  dis- 
charged. 3.  That  as  between  the  principal  debtor  and  the  mortgagee,  the  kttter 
could  still  enforce  the  debt. 

Although  in  the  absence  of  direct  proof  of  intention,  equity  will  intend  a  merger  or 
the  contrary,  from  the  interest  of  the  party  taking  the  deed  being  in  one  direction 
or  the  other;  it  cannot  prevent  a  merger  contrary  to  his  interest,  where  he  clear- 
ly intended  to  do  the  acts  which  legally  efiTect  a  merger,  although  he  may  have  done 
them  under  an  erroneous  view  of  their  legal  consequences.  Where  two  persons 
are  joint  mortgagees,  but  are  each  owners  in  severalty  of  a  part  of  the  mortgage 
debt ;  one  of  them  may  so  act  as  to  merge  his  own  mortgage  interest,  without 
affecting  that  of  the  other. 

Where  such  a  joint  mortgagee  pays  to  his  co-mortgagee  a  portion  of  the  debt  of  the 
latter,  with  the  express  purpose  of  discharging  his  lien  ;  the  former  cannot  en- 
force the  mortgage  for  such  payment,  or  be  subrogated  in  respect  thereof. 

A  surety  who  gives  a  separate  mortgage,  on  conveying  a  part  of  his  lands  in  satis- 
faction of  the  debt,  is  entitled  to  be  subrogated  to  the  mortgagee's  claim  on  the 
mortf^age  of  the  principal  debtor. 

May  13,  14,  15 ;  December  22,  1845. 

The  bill  in  this  cause,  filed  January  16th,  1844,  by  Charles 
W.  Loomer,  an  infant  aged  sixteen  years,  who  prosecuted  by 
William  T.  Whittemore,  his  next  friend,  set  forth  the  following 
facts : 

On  the  1st  day  of  May,  1837,  Otis  Loomer  and  Jane  T.  his 
wife,  the  father  and  mother  of  the  complainant,  executed  to  Paul 
Spofford,  Thomas  Tileston,  and  Benjamin  F.  Wheelwright,  the  de- 
fendant, as  collateral  security  for  Otis  Loomer^s  bond  of  the  same 
date  for  $26,000,  payable  in  one  year  with  interest,  a  mortgage 
on  six  stores  and  lots  in  the  city  of  New  York,  known  as  num- 
bers 187  and  189  Pearl  street,  and  1,  3,  5  and  7  Cedar  street 
On  the  same  day,  Loomer  and  his  wife,  to  secure  Loomer's  bond, 
conditioned  to  pay  $40,000  in  one  year  with  interest,  executed  to 
the  same  three  persons,  a  mortgage  on  property  therein  described, 
as  "all  the  undivided  tenth  part  of  all  the  lands,  tenements, 
hereditaments,  and  real  estate  of  which  Samuel  Whittemore  died 
seised  or  possessed  of  unto ;  the  said  tenth  part  being  the  said 
Jane  T.  Loomer's  share  of  the  estate  of  the  said  Samuel  Whitte- 
more, as  one  of  his  heirs  at  law." 
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Both  of  these  mortgages  were  recorded  on  the  3d  day  ofMay, 
1837.  When  the  last  described  mortgage  was  executed,  the 
defendant  knew  that  the  lands  thereby  mortgaged,  were  the 
individual  property  of  Mrs.  Loomer.  The  two  bonds  and  mort' 
gages  were  executed  at  the  same  time,  and  were  given  Co  the 
mortgagees  jointly,  so  that  neither  might  have  priority ;  but  they 
were  intended  to  secure  two  wholly  distinct  demands,  the  one  to 
SpoflTord  and  Tileston  jointly,  in  which  Wheelwright  had  no  in^ 
terest,  the  other  to  Wheelwright  solely  and  exclusively.  The 
sums  named  in  the  bonds  and  mortgages  were  nominal,  both  set 
of  securities  being  in  fact  given  to  secure  the  same  sums  then 
owing  by  Otis  Loomer  to  Wheelwright  and  to  Spofford  and 
Tileston,  respectively,  and  a  loan  of  $3000  then  made  to  him, 
one-half  by  S.  and  T.,  and  the  other  half  by  Wheelwright ;  and 
on  a  verbal  agreement,  that  the  mortgages  should  be  security  for 
future  advances  to  be  made  by  them  to  Loomer,  The  bill 
charges  that  this  agreement  was  not  binding  on  the  complain* 
ant  When  the  bonds  and  mortgages  were  given,  the  amount 
due  from  Loomer  to  Spofford  and  Tileston,  including  the  $1500 
then  advanced,  did  not  exceed  1 12,000 ;  and  the  amount  due  to 
Wheelwright,  including  the  $1500  advanced,  was  $8217  41 ;  all 
of  which,  except  the  $1500,  was  for  cash  and  notes  advanced  to 
Loomer  by  Wheelwright  previous  to  the  execution  of  the  mort- 
gages, and  W.  made  no  advances  upon  the  mortgages  after  the 
time  of  their  execution. 

Iq  August,  1835,  a  bill  was  filed  in  this  court  before  the  Chan- 
cellor, by  two  of  the  heirs  of  Samuel  Whittemore,  against  his 
widow,  Jane  H.  'Whittemore,  Otis  Loomer,  and  Jane  T.,  his 
wife,  and  the  other  heirs  of  Samuel  Whittemore,  for  the  partition 
of  the  real  estate  of  the  latter.  On  the  6th  of  November,  1837, 
an  interlocutory  decree  was  made  in  that  suit,  settling  the  rights 
and  interests  of  the  parties,  and  appointing  commissioners  to 
make  the  partition,  with  the  usual  directions  in  such  cases. 
The  dower  of  Mrs.  Whittemore  was  to  be  set  off  in  each  of  the 
heir's  allotments,  in  equal  proportions. 

On  the  16th  day  of  December,  1837,  after  the  commissioners 
had  made  the  allotments,  but  before  they  reported  the  same,  Mrs, 
Loomer  died,  leaving  the  complainant  her  only  child  and  heir. 

Vol.  III.  18 
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A  bill  of  reviror  and  supplement  was  filed,  and  on  the  30th  of 
January,  1838,  a  decretal  order  was  made,  reviving  the  partition 
suit  against  the  complainant,  and  declaring  his  rights  and  inte- 
rests in  the  lands,  &c.  The  commissioners  allotted  to  the  com- 
plainant for  his  tenth  fart  of  8amuel  Whitteraore^s  lauds  and 
tenements,  one  lot  in  Barrow  street,  and  one  lot  in  Sixth  Avenue, 
in  which  Mrs.  Whittemore  was  to  have  a  life  estate  as  her  dow- 
er ;  together  with  four  lots  on  Fourth ;  and  on  Bleecker,  Christo- 
pher, Factory,  Twenty-fifth  and  Twenty-Sixth  streets,  one  lot 
each ;  all  of  the  last  mentioned  lots,  being  subject  to  Loomer's 
life  estate  as  tenant  by  the  curtesy. 

Some  time  in  1838,  Spofibrd,  Tileston  and  Wheelwright,  re- 
leased from  the  effect  of  their  mortgage,  two  of  the  lots  on  Fouith 
street  to  a  purchaser  thereof,  upon  receiving  $4,600,  of  which 
Wheelwright  retained  one-half,  and  S.  and  T.  the  residue. 

In  February,  1839,  Loomer  as  the  special  guardian  of  the 
complainant,  pursuant  to  an  order  of  this  court,  conveyed  to 
Spofibrd  and  Tileston,  another  of  the  Fourth  street  lots,  and  the 
lot  on  Bleecker  street,  in  full  satisfaction  and  discharge  of  their 
interest  in  the  two  bonds  and  mortgages ;  and  Wheelwright  at 
the  same  time  released  those  two  lots  from  his  lien  by  virtue  of 
the  mortgage  thereon. 

On  the  26th  of  November,  1841,  Wheelwright  filed  his  bill  in 
this  court,  for  the  foreclosure  of  that  mortgage,  against  all  the  lots 
set  off  to  the  complainant  in  the  partition,  except  those  which 
had  been  released.  The  defendants  in  the  bill,  were  the  now 
complainant,  Otis  Loomer,  Spofford  and  Tileston,  and  Frederic 
De  Peyster,  administrator,  &c.,  of  John  Clendinning.  Wheel- 
wright thereby  claimed  that  there  was  due  to  him  on  the  mort- 
gage, the  sum  of  $7010  64,  with  interest  from  November  1st, 
1841 ;  although  nothing  whatever  was  then  due  to  him  thereon, 
and  on  the  contrary,  he  had  been  overpaid  a  large  sum. 

A  guardian  ad  litem  in  that  suit  was  appointed  for  the  now 
complainant,  who  put  in  the  usual  general  answer,  and  on  the 
10th  day  of  February,  1842,  a  decree  was  made  directing  a  fore- 
closure and  a  sale  of  all  the  lands  of  Mrs.  Loomer  remaining  sub- 
ject to  the  mortgage,  except  one  lot  mortgaged  to  Mr.  De  Peyster. 
On  the  reference,  the  master  reported  due  to  Wheelwright,  $7209 
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31,  which  Slim,  with  interest  and  costs,  was  to  be  paid  to  him  out  of 
the  proceeds  of  the  sale.  Mr.  De  Peyster  had  put  in  an  answer, 
claiming  a  prior  lien  by  way  of  mortgage  on  the  lot  excepted  in 
the  decree,  and  it  was  provided  that  he  and  Wheelwright  should 
be  at  liberty  to  litigate  as  to  their  priorities  in  respect  of  that  lot, 
notwithstanding  the  decree. 

On  the  28lh  of  March,  1841,  the  lots  embraced  in  the  decree 
were  sold  by  a  master.  Wheelwright,  became  the  purchaser  of 
the  lot  on  Barrow  street,  for  $1140,  and  the  lot  on  Christopher 
street  for  $525.  The  lots  on  Factory,  Twenty-fifth  and  Twen- 
ty-sixth streets,  were  sold  to  strangers  for  the  aggregate  sum  of 
$1220.  The  net  amount  of  the  sales,  after  discharging  prior 
liens  was  $2784  10 ;  out  of  which  were  deducted  tiie  master's 
costs,  with  Wheelwright's  and  the  guardian's  being  together 
$303  27;  the  master  paid  Wheelwright  $815  83;  and  he  re- 
ceipted $1665,  more  for  his  own  purchases.  The  decree  was 
enrolled  April  25,  1842 ;  the  lots  sold  were  conveyed  to  the  .re- 
spective purchasers  by  the  master  ;  and  his  report  of  sale  was 
duly  confirmed  in  July,  1842.  The  deficiency  on  Otis  Loomer's 
bond  as  reported  by  the  master,  was  $4729  16. 

On  the  18th  of  November,  1842,  Mr.  De  Peyster  as  adminis- 
trator of  Clendinning,  filed  his  bill  in  this  court  in  the  nature  of 
a  cross  bill  against  Wheelwright,  setting  up  a  mortgage  executed 
to  him  by  the  complainant's  special  guardian  pursuant  to  an  or- 
der of  the  court,  on  the  Sixth  Avenue  lot,  subsequent  in  date  to 
the  mortgage  on  Mrs.  Loomer's  lands  before  set  forth  ;  and  charg- 
ing that  both  of  the  Loomer  mortgages  were  given  to  secure  the 
same  debt,  that  the  one  on  the  Pearl  and  Cedar  street  lots  was 
still  outstanding ;  and  praying  that  Wheelwright  might  be  com- 
pelled to  exhaust  those  lots  before  proceeding  against  the  Sixth 
Avenue  lot,  which  was  De  Peyster's  only  security. 

Wheelwright  answered  De  Peyster's  bill,  on  his  oath  in  Janu- 
ary, 1843.  By  that  answer,  and  by  the  records  in  the  office  of 
the  register  of  deeds,  it  appeared  that  Loomer  on  the  1st  day  of 
February,  1840,  in  consideration  of  $48,350,  as  expressed  in  the 
deed,  conveyed  lots  187  and  189  Pearl  street,  to  Wheelwright 
in  fee  ;  and  in  consideration  of  $16,000,  as  expressed  in  the 
deed,  conveyec}  to  W.  in  fee,  lot  No.  1  Cedar  street,     By  the 
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deeds,  these  three  lots  were  sold  subject  to  a  mortgage  for 
$60,000,  executed  by  Loomer  to  John  Jacob  Astor.  That  on 
the  6th  of  February,  1840,  Loomer  by  another  deed,  in  consider- 
ation of  $62,000,  as  therein  expressed,  conveyed  in  fee  to  Wheel- 
wright, lots  No.  3,  6  and  7  Cedar  street ;  each  lot  being  so  con- 
veyed, subject  to  a  mortgage  thereon  executed  by  Loomer  to  the 
estate  of  Laurent  Salles  for  $16,000,  amounting  in  all  to  $48,000. 
That  these  several  deeds  were  recorded  February  7th,  1840. 

The  present  complainant  in  his  bill,  further  stated  that  the 
lands  conveyed  by  those  deeds  were  the  individual  property  of 
Otis  Loomer,  when  the  mortgage  herein  first  mentioned  was 
given  thereon  by  him,  and  Wheelwright  then  knew  it.  The 
deeds  were  absolute,  and  were  as  such  accepted  and  received  by 
Wheelwright ;  and  by  reason  of  those  conveyances,  the  mort- 
gage on  the  Pearl  and  Cedar  street  lots  merged  in  the  estate 
in  fee,  and  was  no  longer  a  valid  and  subsisting  lien  on  those 
lots ;  and  that  Wheelwright  expressly  admits  the  same  in  and  by 
his  answer  to  the  bill  filed  by  De  Peyster.  That  the  whole  con- 
sideration mentioned  in  the  deeds  of  those  lots,  and  which  in  the 
same  answer  Wheelwright  admits  he  agreed  to  pay  therefor  to 
Loomer,  was  $1 16,350.  That  the  whole  amount  of  the  prior  mort- 
gages subject  to  which  the  same  were  conveyed,  was  $108,000  ; 
leaving  a  balance  of  $8360,  which  Wheelwright  was  bound  to 
credit  to  the  now  complainant,  in  full  satisfaction  of  the  mortgage 
given  on  his  mother's  inheritance ;  but  no  part  of  that  sum  was 
ever  credited  on  either  of  the  two  mortgages  executed  by  Loomer 
and  wife  to  Spoflford,  Tileston  and  Wheelwright. 

At  the  time  the  deeds  of  the  Pearl  and  Cedar  street  lots  were 
executed,  the  amount  due  to  Wheelwright  who  was  then  alone 
interested  in  those  two  mortgages,  did  not  exceed  $6500. 

On  the  16th  of  January,  1840,  the  three  mortgagees  released  to 
a  purchaser,  the  only  Fourth  street  lot  not  herein  otherwise  ac- 
counted for,  on  which  Wheelwright  received  $500,  no  part  of 
which  sum  was  credited  by  him. 

The  bill  charged  that  the  obtaining  the  before  mentioned  de- 
cree for  foreclosure  by  Wheelwright  in  his  suit  on  the  mortgage 
upon  Mrs.  Loomer's  lands,  was  fraudulent,  and  tended  to  and  did 
deprive  the  complainant  of  his  estate  in  those  lands.    It  further 
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Stated  that  on  receiving  the  master's  deed,  Wheelwright  entered 
and  continued  in  possession  of  the  Barrow  and  Christopher  street 
lots.  The  bill  prayed  that  the  foreclosure  decree  might  be  set 
aside  as  fraudulent  and  void  as  between  the  complainant  and 
Wheelwright ;  that  W.  might  be  decreed  to  convey  to  the  former, 
the  two  lots  last  mentioned,  and  to  account  for  the  rents  and  pro- 
fits ;  also  to  pay  the  amount  received  by  the  master  on  the  sales 
to  strangers  under  the  decree,  with  interest,  and  the  amount 
which  he  had  been  overpaid  when  he  filed  his  foreclosure  bill. 

The  answer  of  Wheelwright  admitted  all  the  statements  in  the 
bill,  except  as  is  otherwise  noted.  He  alleged  that  Loomer  had 
an  estate  as  tenant  by  the  curtesy  in  his  wife's  lands,  which 
he  mortgaged  to  Spofibrd,  Tileston  and  Wheelwright ;  and  after 
the  partition,  the  lien  continued  on  that  interest.  He  stated  that 
when  Spofford  and  Tileston's  debt  secured  in  the  two  mortgages, 
was  paid  off  in  February,  1839,  the  lots  conveyed  to  them  were 
taken  at  an  appraised  value  which  fell  $675,  short  of  the  amount 
due  to  them ;  and  he  paid  that  sum  to  them,  which  he  claimed 
continued  a  lien  in  his  favor  on  the  mortgage  of  Mrs.  Loomer's 
land.  He  also  claimed  it  by  way  of  subrogation  to  Spofford  and 
Tileston's  lien,  or  as  a  further  advance.  The  sum  which  he  al- 
leged to  be  due  in  his  foreclosure  bill  and  for  which  he  obtained 
the  report  of  the  master,  included  this  $676,  as  being  advanced 
on  the  28lh  of  October,  1841.  Owing  to  a  difficulty  in  the  title, 
the  deed  to  Spofford  and  Tileston  was  not  accepted  by  them  till 
that  day,  and  then  he  released  the  lots  conveyed  to  them.  He 
insisted  that  the  whole  sum  claimed  on  his  foreclosure,  was  then 
actually  due  to  him.  That  the  lot  on  Christopher  street  bought 
by  him  at  the  master's  sale,  was  sold  subject  to  a  prior  lien  there* 
on  for  $1337 ;  and  the  lot  on  Barrow  street  was  subject  to  an  an- 
nual payment  of  $400,  to  Mrs.  Whittemore,  as  arranged  in  the 
partition,  for  her  dower  interest  in  the  lands  descended  to  Mrs. 
Loomer.  The  lot  on  Factory  street  sold  by  the  master,  was  sub- 
ject to  a  prior  lien  for  $1500. 

He  denied  that  the  conveyances  of  the  Pearl  and  Cedar  street 
lots,  were  executed  and  accepted  with  the  design  or  intent  to  merge 
boomer's  mortgage  to  him,  S.  and  T.  thereon,  so  as  to  cancel  the 
debt  so  far  as  the  complainant  is.  concerned,  and  render  the  mort- 
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gage  on  Mrs.  Loomer's  lands  no  longer  a  lien  on  the  same ;  or 
under  such  circumstances  as  would  operate  to  effect  such  merger, 
or  destroy  the  lien  of  the  latter. 

That  although  the  consideration  expressed  in  those  de^ds  was 
$116,350,  he  never  admitted  that  he  agreed  to  pay  that  amount, 
and  it  was  expressly  provided  in  the  agreement  made  at  the  time, 
that  he  should  not  assume,  or  be  liable  for  the  mortgages  to 
Astor,  and  the  estate  of  Salles.  At  that  time,  and  until  Octo- 
ber 28;  1841,  Spofford  and  Tileston's  interest  continued  in 
Loomer's  mortgages. 

He  alleged  that  the  $500  received  on  releasing  the  Fourth 
street  lot,  was  held  by  him  subject  to  an  undetermined  condition 
with  the  purchaser,  and  that  in  no  event  could  the  now  com* 
plainant  become  entitled  to  its  benefit,  because  the  latter's  share 
in  the  partition  was  liable  to  such  purchaser  for  the  value  of  the 
lot  so  released,  for  equality  of  partition. 

He  denied  that  his  foreclosure  decree  was  obtained  by  fraud, 
or  tended  to  or  did  injure  the  complainant,  or  deprive  him  of  any 
rights.  He  averred  that  he  had  a  full  and  perfect  right  to  fore- 
close the  mortgage  and  obtain  such  decree  as  he  did ;  the  decree 
was  justly  obtained,  and  it  should  be  held  as  binding  and  con- 
clusive upon  the  complainant.  As  to  the  possession  of  the  two 
lots  purchased  by  him  under  the  foreclosure,  he  never  entered  on 
the  Barrow  street  lot,  the  rents  being  taken  for  Mrs.  Whittemore's 
dower  right.  He  bad  occupied  the  Christopher  street  lot  from 
January  1st,  1842.  He  alleged  that  the  Pearl  and  Cedar  street 
lots  were  conveyed  to  him  at  Loomer's  request,  so  that  he  might 
manage  them  for  his  better  security,  Loomer  being  insolvent  and 
about  to  leave  the  country,  and  if  the  title  remained  in  him  it 
would  be  affected  by  judgments,  <fcc-  That  Wheelwright  did 
not  pay  any  money  to  Loomer  personally  on  receiving  the  deeds, 
considering  the  lots  to  be  then  incumbered  for  more  than  they 
were  worth  on  a  forced  sale  at  that  time.  The  consideration  in 
the  deeds  was  the  supposed  amount  of  all  the  incumbrances 
thereon.  A  conditional  engagement  was  given  in  pursuance 
of  the  agreement  between  Wheelwright  and  Loomer,  in  these 
words : 

"  New  York,  6th  February,  1840. — Whereas  I  have  this  day 
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purchased  of  Otis  Loomer  two  stores  in  Pearl  street,  and  four  in' 
Cedar  street,  as  per  deeds,  for  the  sum  of  one  hundred  and  six- 
teen thousand,  three  hundred  and  fifty  dollars  ;  and  as  a  further 
consideration,  I  have  agreed,  and  do  hereby  agree,  to  apply  all 
profits  gained  by  me  in  said  purchase,  over  and  above  interest, 
taxes,  assessments,  repairs  and  improvements  on  said  estate,  to 
the  extinction  of  a  claim  I  now  hold  against  him  of  about  six 
thousand  dollars,  which  is  secured  to  me  by  a  mortgage,  dated 
May  1st,  1837,  made  by  O.  Loomer  and  wife,  to  P.  Spofford  and 
Thomas  Tileston,  and  myself,  on  one  undivided  tenth  part  of 
the  real  estate  of  Samuel  Whittemore,  deceased.  But  it  is  un- 
derstood and  agreed,  that  I  relinquish  no  right  to  collect  the  said 
claim  of  six  thousand  dollars  from  the  property  so  mortgaged,  in 
the  same  manner  as  I  could  have  done  had  this  agreement  not 
have  been  made,  as  it  is  not  expected  by  me  that  there  will  ever 
be  any  profits  on  this  purchase,  over  seven  per  cent,  interest,  and 
other  necessary  charges,  as  mentioned  above.  And  it  is  also 
agreed  that  I  do  not  assume  the  payment  of  any  of  said  Loomer^s 
bonds,  but  tlje  holders  are  to  look  to  the  estate,  and  said  liOomer 
only,  for  payment,  without  any  recourse  to  me. 

B.  F.  Wheelwright." 

The  mortgages  given  by  Loomer  and  wife  on  the  first  of  May, 
1837,  formed  no  part  of  the  consideration  of  the  deeds  of  the 
Pearl  and  Cedar  street  lots,  and  no  part  or  portion  of  the  mort- 
gages was  deducted  from  or  allowed  on  the  purchase  money. 
A  memorandum  showing  a  true  account  of  the  purchase,  the 
moneys  paid,  and  the  deductions  for  liens,  was  made  at  the  time,  , 
of  which  the  following  is  a  copy : 

"Memorandum  of  settlement  with  Otis  Loomer,  for  purchase  of 
stores  in  Cedar  and  Pearl  streets,  in  the  city  of  New  York. 

Store  187  Pearl  street,  purchased  for  824,350  00 

«    189  «  "  "  24,000  00 

"        1  Cedar  street,        "  «  16,000  00 

$64,350  00 
Deduct  Astor  mortgage  on  the  whole,  60,000  00 

$4,350  00 
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Amount  brought  over,  84,350  00 

Store,  3  Cedar  street,  purchased  for    $17,000  00 
Deduct  Salles  mortgage  ^'        16,000  00        1,000  00 

Store,  5  Cedar  street,  purchased  for    $17,600  00 

Deduct  Salles  mortgage  «        16,000  00        1,500  00 

Store,  7  Cedar  street,  purchased  for    $17,600  00 

Deduct  Salles  mortgage  "        16,000  00        1,600  00 


Total,        $8,350  00 
Deduct  Whittemore  mortgage  on  all 

the  above,  for  $6,000  00 

Deduct  taxes  then  due,  514  46 

"       my  note,  payable    in  six 

months,  1,850  00       8,364  45 


Balance  due  me  which  was  paid  by  O.  Loomer,  $14  46" 

The  note  of  $1860  was  indorsed  by  Loomer  an^  then  cashed, 
and  of  the  proceeds,  $1680  were  paid  for  interest  then  due  on  the 
prior  mortgages,  and  only  about  $6  was  left  for  Loomer.  That 
$614  46  was  paid  by  Wheelwright  for  taxes  then  due  on  the 
stores  and  lots.  That  these  facts  substantially,  were  set  forth  in 
his  answer  to  De  Peyster's  bill,  except  that  he  omitted  to  state 
the  application  of  the  note  for  $1860.  That  he  has  kept  an  ac- 
curate account  of  his  receipts  and  expenses,  in  respect  of  those 
stores  and  lots,  with  a  view  to  the  application  of  the  surplus 
profits  pursuant  to  his  agreement. 

On  the  1st  of  September,  1841,  he  lent  to  Loomer  9600,  to 
enable  him  to  purchase  a  farm  at  Westfield,  New  Jersey,  on 
which  to  reside  with  his  son,  as  security  for  which,  L.  surren- 
dered the  above  agreement.  This  sum  has  never  been  repaid. 
On  the  16th  of  December,  1842,  for  a  final  settlement  of  the 
agreement,  and  in  full  thereof,  W.  paid  to  L.,  in  addition  to  the 
$600  lent,  ten  shares  of  rail  road  stock  of  the  par  value  of 
$1000,  and  then  worth  $860.  Loomer  was  then  insolvent,  and 
unable  to  provide  for  his  own  and  the  complainant's  support ; 
the  latter  living  with  and  depending  upon  his  father ;  and  the 
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allowance  was  believed  to  be  a  full  equivalent  for  the  surplus 
profits  res^erved  in  the  agreement  before  set  forth.  The  deed  for 
the  farm  was  taken  in  Wheelwright's  name  to  secure  it  for  the 
complainant,  and  W.  recently  conveyed  it  to  Loomer  in  trust  for 
the  complainant,  and  L.  has  since  conveyed  it  to  the  next  friend 
of  the  complainant,  on  the  same  trust.  In  February,  1843,  W. 
let  Loomer  have  $250  for  his  own  and  his  son's  support,  on  a 
pledge  of  the  rail  road  stock ;  and  recently,  W.  paid  $762  82 
on  the  same  stock  to  the  complainant's  next  friend,  and  took 
from  him  a  bond  conditioned  for  its  application  for  the  benefit  of 
the  complainant 

The  answer  claimed  that  these  several  sums  should  be  allowed 
to  Wheelwright,  in  any  account  decreed  to  be  made  between  him 
and  the  complainant.  It  insisted  that  the  statement  of  a 
merger,  in  his  answer  to  De  Peyster's  bill,  was  a  legal  inference, 
by  which  he  is  not  bound  as  to  the  complainant,  against  whom 
neither  of  the  Loomer  mortgages,  ought  under  the  circumstan- 
ces, to  be  deemed  cancelled.  That  since  buying  the  Pearl  and 
Cedar  street  lots,  he  has  ascertained  other  liens  thereon  to  more 
than  $6800,  including  $2730  arrears  of  interest  on  the  Astor 
and  Salles  mortgages ;  and  Loomer  had  collected  $1250  of  the 
rents  in  advance.  Since  then,  No.  7  Cedar  street  has  been  sold 
for  $15,000,  on  a  foreclosure  of  the  Salles  mortgage  thereon. 

The  answer  further  insisted  that  if  Wheelwright  were  to  ac- 
count, he  should  be  allowed  the  $1393  65,  paid  to  Astor  on  the 
Christopher  street  lot,  and  the  $675,  paid  to  Spofford  and  Tile- 
stOD,  as  well  as  the  $1612,  paid  for  the  Jersey  farm. 

The  testimony  on  the  part  of  the  defendant,  proved  the  pay- 
ment of  the  $675,  to  Spofibrd  and  Tileston  on  the  28th  of  October, 
1841,  and  that  such  payment  was  a  condition  upon  which  they 
discharged  their  part  of  the  mortgages.  Also  the  payment  to 
Astor  on  the  prior  mortgage,  subject  to  which  the  Christopher 
street  lot  was  allotted  in  the  partition.  Also  the  application  of 
Wheelwright's  note  of  $1850,  and  the  payment  of  $514  45,  for 
taxes,  as  stated  in  the  answer ;  that  the  $500  received  by  W.  on 
the  Fourth  street  lot,  was  due  to  and  held  for  the  purchaser,  on 
the  ground  of  a  claim  by  him  against  the  complainant  for  equal- 
ity of  partition,  pursuant  to  some  re-appraisement  made  between 
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the  Whitiemore  heirs  subsequent  to  the  decree  in  partition.  Also 
the  purchase  of  the  New  Jersey  farm  for  the  complainant  and 
his  father,  and  their  residence  on  it  three  or  four  years,  and  its 
conveyance  to  the  guardian  ad  litem,  in  trust,  but  subject  to  the 
event  of  this  suit.  W.  T.  Whittemore  testified  that  Wheelwright 
purchased  for  $1000,  his  mortgage  for  $6000,  on  the  Pearl  and 
Cedar  street  lots ;  and  it  was  doubtful  in  February,  1840,  whether 
those  lots  on  a  foreclosure,  would  have  brought  more  than  the 
first  mortgages  thereon. 

Otis  Loomer,  examined  for  the  defendant,  testified  that  the 
deeds  of  those  lots  were  intended  to  be  absolute,  and  the  consid- 
eration was  as  therein  expressed.  There  was  no  promise  or  con- 
dition, but  he  trusted  to  Mr.  Wheelwright's  honor.  A  few  days 
after  the  conveyances  were  made,  Mr.  W.  sent  to  him  the  agree- 
ment dated  February  6,  1840.  Ue,  Loomer,  expected  that  the 
property  would  pay  all  he  owed,  and  that  W.  would  pay  the 
mortgages  given  to  Spofibrd,  Tileston  and  Wheelwright,  out  of 
any  thing  over  and  above  the  first  liens,  interest,  taxes,  &c, 

Murray  Hoffman,  for  the  complainant,  presented  and  argued 
the  following  points : 

1st.  By  the  operation  of  the  several  mortgages  executed  by 
Otis  Loomer,  one  upon  the  wife's  inherited  estate,  and  the  other 
upon  the  individual  property  of  Loomer,  the  relation  of  principal 
and  surety  was  established.  And  the  property  of  the  husband, 
contained  in  one  of  the  mortgages,  became  the  primary  fund  for 
the  payment  of  the  husband's  debt,  and  the  property  of  the  wife 
comprised  in  the  other  mortgage,  became  the  secondary  or  auxili- 
ary fund.  (13  Conn.  R.  376 ;  Pitman  on  Princ.  and  Surety,  in 
8  Law  Library,  N.  S.  119,  160,  166.) 

2d.  The  case  is  thus  brought  within  the  decision  and  principle 
of  Gahn  v.  Neimcewicz,  and  similar  authorities,  (3  Paige,  614  ; 
11  Wend.  312.)  Also  (Beatty's  R.  386 ;  Graves  v.  Graves,  1 
Wash.  C.  C.  R.  1 ;  Eddy  v.  Traver,  6  Paigej  621.) 

3d.  The  effect  of  the  deeds  of  February,  1840,  even  coupled  with 
the  agreement  delivered  some  days  after  the  delivery  of  such 
deed,  was  to  charge  the  defendant  Wheelwright,  with  the  sum  of 
$8350,  the  agreed  value  of  the  equity  of  redemption,  in  the  hus- 
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band's  mortgaged  property,  and  to  fully  and  finally  discharge  the 
premises  inherited  by  the  wife  and  comprised  in  the  collateral 
mortgage  in  which  she  joined.  {James  v.  Morey,  2  Cowen,  248  ; 
Denniston  v.  Bumhamj  5  J.  C.  R.  35 ;  Sealey  v.  Lake^  1  Beav. 
146 ;  Hood  v.  Phillipsj  3  Beavan,  514 ;  Astlej/  v.  Mills,  1  Sim- 
ons, 298.) 

4th.  When  Wheelwright  filed  his  bill  to  foreclose  the  mortgage 
upon  the  wife's  property,  he  had  been  actually  overpaid,  by  the 
sum  of  at  least  $1334. 

5th.  The  relief  sought  as  to  the  Christopher  street  lot,  on  which 
an  apportionment  of  a  mortgage  executed  by  Samuel  Whittemore, 
the  ancestor  was  made  to  the  amount  of  $1337,  is  a  re-convey- 
ance to  the  infant  of  the  same,  and  upon  the  payment,  or  Security 
to  him  of  such  sum  of  $1337,  or  such  sum  as  may  have  been  paid 
upon  the  same. 

6th.  The  defendant  assumed  the  payment  of  the  arrears  of 
interest  on  the  mortgages,  as  well  as  the  principal,  or  has  been 
fully  repaid  by  the  rents  of  the  premises. 

7th.  The  amount  if  any  due  on  the  Boardman  mortgage,  forms 
no  demand  in  favor  of  defendant. 

In  answer  to  the  defendant's  points,  as  t%  the  decree  in  his 
foreclosure  suit  being  a  bar,  and  not  to  be  assailed  by  an  original 
bill ;  Mr  Hoffman  cited  Richmond  v.  Tailleur,  1  P.  Will.  737 ; 
MimeU  V.  Lawrence,  (12  Johns.}  625  ;)  Bradish  v.  Gee,  (Amb- 
ler, 229;)  SiUes  v.  Martin,  (1  Ch.  Ca.  150;)  (Mitford's  PJ.  93, 
94,  and  cases  cited;  Story's  Eq.  PI.  340,  §  427;  1  Hofl:  Ch. 
Pr.  233 ;)  Savage  v.  Carroll,  (1  Ball  &  Beatty's  R.  548 ;  1  Hoff". 
Ch.  R.  178.) 

A.  W.  Bradford,  and  John  Anthon,  for  the  defendant. 

L  The  complainant  having  duly  appeared  to  the  bill  filed  by 
defendant,  for  foreclosure,  in  1841,  and  having  then  full  power  to 
raise  as  a  defence,  his  present  assumption  of  a  merger  in  law,  and 
having  failed  to  do  so,  and  the  decree  being  enrolled  ;  it  is  pro- 
perly interposed  as  a  bar  by  the  answer,  and  is  a  flat  bar  to  com- 
plainant's bill  in  the  absence  of  fraud.  (Beames  Pleas,  211, 217 ; 
Mitford,  84, 92,  236  j  Cooper,  89 ;  3  J,  C,  R.  367 ;  3  Atky^s,  626 ; 
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2  P.  Will.  819 ;  3  Yes.  317 ;  1  Ves.  &  B.  233 ;  1  Sch.  <fc  Lefl 
317,  387.) 

II.  There  is  no  proper  special  averment  in  the  bill  of  com- 
plaint of  any  fraudulent  conduct  on  the  part  of  the  complainant 
in  obtaining  that  decree,  nor  is  there,  if  averred,  any  proof  of 
fraud.  The  matters  of  error  in  law  alleged  to  have  occurred,  are 
the  subject  of  a  bill  of  review  only. 

III.  The  proceedings  in  the  case  of  De  Peyster  v.  W/ieel- 
torightf  and  the  decree  in  that  suit,  are  res  inter  alios  aetaj  and 
the  complainant  in  this  suit  cannot  avail  himself  of  them,  nor  is 
the  defendant  in  any  wise  affected  by  them,  the  decree  having 
been  appealed  from.  The  facts  relied  upon  may  be  used  on  a 
bill  of  review  and  not  otherwise. 

lY.  A  decree  so  appealed  from,  could  not  be  pleaded  in  bar, 
pending  the  appeal,  by  the  party  himself,  in  whose  favor  it  was 
rendered;  a  fortiori  it  cannot  be  used  as  a  weapon  of  offence  by  a 
stranger. 

Y.  Admissions  made  in  that  suit,  are  necessarily  too,  con- 
fined to  the  suit  and  the  parties  ;  these  parties  have  nothing  to 
do  with  them  under  any  form  of  bill. 

YI.  The  present  ^11  therefore,  must  invoke  other  grounds  of 
support,  and  there  are  none. 

First.  The  supposed  merger  affords  no  ground  of  support 

1.  Because  it  does  not  exist  in  point  of  fact,  or  law,  the  instru- 
ments of  conveyance,  being  clearly  proved  to  have  been  mort- 
gages^ by  reason  of  the  defeasance. 

2.  The  hypothecation  of  the  instrument  of  defeasance  to  se- 
cure the  advance,  made  to  Loomer  afterwards,  did  not  change 
the  character  of  the  original  transaction. 

.  3.  If  a  merger,  the  complainant  was  bound  to  have  availed 
himself  of  it  in  proper  season,  before  decree,  the  facts  at  that  time 
existing  and  the  recording  of  the  deeds  being  notice  to  him. 

4.  There  is  no  averment,  or  proof  of  any  diflSculty  in  discover- 
ing the  fact,  if  due  diligence  had  been  used ;  even  a  bill  of  review 
would  therefore  be  untenable. 

6.  There  is  no  averment  or  proof  of  any  fraudulent  conceal- 
n:ent  which  can  affect  the  decree. 

Second,  The  admission  of  the  pleader,  in  drawing  the  answer^  in 
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a  case  between  other  parties  and  in  setting  forth  a  matter  of  mere 
law,  affords  no  support  to  this  bill,  which  prays  that  a  decree 
may  be  vacated  on  the  ground  of  fraud,  and  which  uses  such  mis- 
takes in  opposition  to  all  sound  rules  of  evidence,  as  proof  of 
fraud. 

It  is  presumed  that  these  positions  are  sufficient  to  show  that 
the  present  bill  of  complaint  is  entirely  untenable,  and  must  be 
dismissed  with  costs.  But  if  the  details  are  deemed  by  the  court, 
still  matters  open  to  investigation  here,  then  we  insist  on  the  fol- 
lowing points  in  further  special  detail. 

A.  A  mere  inference  of  law  where  all  the  facts  have  been  stated, 
should  not  operate  to  the  prejudice  of  a  party  in  a  suit ;  much  less 
should  an  error  of  law  in  one  suit,  prejudice  him  in  another,  be- 
tween different  parties.  The  points  of  law  therefore,  raised  in  the 
case  wherein  Depeyster  was  complainant,  and  Wheelwright  de- 
fendant, should  not  be  allowed  to  estop  the  defendant  in  this  case 
from  claiming  his  rights. 

B.  The  acceptance  of  the  conveyance  of  the  Pearl  and  Cedar 
street  lots,  did  not  operate  to  merge  the  mortgage  thereon  in  the 
estate  in  fee,  or  to  cancel  the  mortgage. 

1.  Because  Spofford  and  Tileston  were  still  interested  in  the 
mortgage. 

2.  Because  the  mortgages  of  Wm.  T.  Whittemore,  and  of 
Wm.  Boardman  were  intermediate. 

3.  Because  a  merger  will  not  be  presumed  in  the  absence  of 
any  expressed  intention,  and  against  the  interest  of  the  party. 
(2  FonbL  Eq.  163;  Theobald  Princ.  and  Surety,  96,  96; 
Jatnes  v.  Morey,  2  Cowen,  247,  303,  307,  309 ;  7  Paige,  510 ; 

1  Hill,  170 ;  1  Paige,  193;  1  Madd.  Pr.  540;  Dunham  v.  Dey, 

2  J.  C.  R.  189.) 

C.  Although  the  defendant  took  absolute  deeds  of  the  Pearl 
and  Cedar  street  lots,  he  did  so  on  a  trust  intended  for  the  benefit 
of  the  infant's  estate,  which  was  an  equitable  trust,  and  should  be 
sustained.  (2  J.  C^  R.  189  ;  Van  Buren  v.  Olmsted^  1  Paige,  9  ; 
Brmm  v.  Dean,  3  Wend.  208.) 

D.  If  the  infant  is  to  be  considered  as  a*  surety  for  the  debt  of 
his  father,  there  has  been  no  such  dealing  with  the  principal  as 
will  absolve  the  surety. 
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1.  Because  no  extension  of  time  was  given. 

2.  Because  the  acceptance  of  the  deeds  enured  to  the  benefit  of 
the  infant. 

3.  Because  the  very  gist  of  the  arrangement  indicated  that  the 
mortgages  were  considered  as  still  in  existence ;  and  that  provi- 
sion was  to  be  made,  by  the  arrangement,  for  the  liquidation  of 
the  lien  on  the  infant's  estate.  (3  Paige,  614 ;  8  ibid.  277 ;  4 
Wend.  381 ;  Theob.  on  Pr.  and  Surety,  95, 96,  and  84, 86  ;  2  Sim. 
<fc  St.  457.) 

E.  The  fact  that  the  title  was  not  searched,  and  that  all  the 
payments  made  at  the  time  of  taking  the  deeds,  were  made  on 
prior  liens  and  merely  to  protect  the  property,  shows  that  no  pur- 
chase intended  to  operate  as  a  merger,  was  contemplated. 

F.  The  evidence  of  Otis  Loomer  shows  that  the  trust  has  con- 
tinued to  this  time ;  the  surrender  of  the  instrument  of  trust  which 
occurred  after  the  decree  and  sale  in  foreclosure,  even  if  valid 
cannot  be  permitted  to  have  a  retro-active  effect. 

G.  The  mortgages  were  made  at  open  amounts.  They  have 
been  reduced  by  parol  testimony :  and  it  is  further  competent  to 
show  by  parol,  that  they  were  intended  to  secure  future  ad- 
vances. 

H.  The  payment  by  the  defendant  to  Spofford  and  Tileston,  of 
$675,  the  balance  of  their  claim  on  October  28, 1841,  shows  that 
the  parties  believed  the  mortgages  were  not  cancelled ;  and  also 
constitutes  such  a  future  advance  as  would  alone  justify  the  pro- 
ceedings in  foreclosure.  (2  Cowen,  292 ;  United  States  v.  Hooey 
3  Cranch.) 

I.  All  th&  accompanying  circumstances  show  that  the  real 
character  of  the  transaction  of  6th  February,  1840,  was  fiduciary, 
and  that  the  parties  intended  to  provide  additiodal  collateral  se- 
curity for  the  payment  of  the  mortgage  on  the  infant's  estate. 

J.  The  release  to  Charles  R.  Whittemore  and  the  receipt  from 
him  of  $500,  in  trust,  was  made  in  consequence  of  his  holding  the 
lot  released  by  a  deed  from  the  special  guardian  of  the  complain* 
ant.  If  the  mortgage  is  declared  to  have  been  cancelled,  the  de- 
fendant is  bound  to  return  the  amount. 

K.  The  decree  in  partition  which  gave  Charles  W.  Loomer 
the  remainder  in  fee  after  the  life  estate  of  the  widow  of  Samuel 
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Whittemore,  deceased,  in  the  lots  on  Barrow  (and  Christopher) 
street,  was  erroneous,  depriving  Otis  Loomer  of  his  hfe  estate  in 
said  property.  The  complainant  has  no  present  interest  in  any 
of  the  estate  mortgaged  by  his  mother,  and  cannot  have,  until  the 
death  of  his  father.  The  mortgage  must  under  any  circum- 
stances, be  held  as  a  good  lien  on  Otis  Loomer's  estate,  in  the  pro- 
perty  as  tenant  by  the  curtesy. 

L.  If  the  above  views  be  correct,  the  decree  and  sale  on  fore- 
closure were  valid,  and  the  defendant  is  only  bound  to  account 
for  the  profits  of  the  trust  estate.  This  he  has  always  been  ready 
to  do,  and  the  bill  having  been  filed  with  another  object  and 
without  the  defendants  being  called  on  to  account,  should  be  dis- 
missed. 

M.  The  decree  on  foreclosure  under  which  the  property  was 
sold,  should  not  be  disturbed.  It  is  not  alleged  that  since  the 
decree  any  new  facts  have  been  discovered.  All  the  circum- 
stances connected  with  the  transaction  were  as  fully  known  to 
all  the  parties  at  the  time  of  filing  the  bill  in  foreclosure,  and  at 
the  time  of  the  decree,  as  they  are  now. 

The  Assistant  Vice-Chancellor. — The  bill  seeks  to  set 
aside  as  fraudulent,  a  decree  of  this  court  obtained  by  Mr. 
Wheelwright  against  the  infant  who  is  now  complainant,  in 
February,  1812 ;  by  which  the  lands  remaining  subject  to  the 
mortgage  in  question,  were  ordered  to  be  sold,  and  the  equity  of 
redemption  of  the  infant  was  foreclosed. 

That  an  original  bill  will  lie  for  this  purpose,  is  too  well  set- 
tled to  need  a  reference  to  authority. 

But  it  is  objected  by  the  defendant,  that  this  bill,  if  it  were  all 
tme,  does  not  present  a  case  of  fraud  in  obtaining  the  decree ; 
and  that  the  matters  aVerred  as  furnishing  proof  of  fraud,  are 
merely  errors  of  law,  for  which  relief  can  be  obtained  by  a  bill  of 
review  only. 

if  this  objection  be  well  taken,  it  is  fatal  to  the  suit.  I  will 
theiefore  examine  it  in  the  first  instance.  So  far  as  it  bears  upon 
the  point,  the  case  made  by  the  bill  is  this : 

Otis  Loomer  mortgaged  his  own  lands  to  Mr.  Wheelwright, 
for  his  own  debt.    For  a  further  security,  he  procured  his  wife 
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to  join  him  in  mortgaging,  for  the  same  debt,  her  lands  whidi 
she  had  by  inheritance.  The  present  complainant  is  the  sole 
heir  of  Mrs.  Loomer.  On  the  1st  of  February,  1840,  Otis 
Loomer  sold  and  conveyed  to  Mr.  Wheelwright,  the  equity  of 
redemption  in  his  own  lands  mortgaged,  for  a  price  exceeding 
the  balance  due  to  Mr.  W.,  for  which  both  mortgages  stood  as  a 
security.  By  this  means  the  principal  debtor  paid  the  debt  with 
the  fund  which  was  primarily  liable;  and  thereby  the  lands 
descended  to  Charles  W.  Loomer,  which  were  in  the  place  of  a 
surety  for  that  debt,  were  discharged.  That  the  conveyance  to 
Mr.  W.  operated  as  an  absolute  merger  of  his  mortgage,  and  in 
this  mode  also  effected  a  discharge  of  the  surety.  Nevertheless, 
Mr.  W.,  in  November,  1841,  filed  a  bill  in  this  court  to  foreclose 
his  mortgage  on  young  Loomer's  lands,  claiming  that  more  than 
$7000  was  due  to  him,  and  taking  no  notice  of  the  other  mort- 
gage, or  of  his  dealings  with  Otis  Loomer's  lands  in  February, 
1840.  That  his  suit  went  through  the  usual  course  of  proceed- 
ing in  foreclosures,  where  infants  are  parties  defendant.  .  No 
special  defence  was  made  by  the  guardian  ad  liiem^  and  a  decree 
was  pronounced  on  the  usual  formal  proofs,  on  the  assumption 
still  maintained  by  Mr.  Wheelwright,  that  the  whole  amount 
claimed  by  him  was  due,  and  a  lien  on  the  infant's  lands.  The 
guardian  ad  liiem^  stated  nothing  of  the  defence  of  payment  or 
merger.  The  decree  was  enrolled,  and  all  the  lots  subject  to  the 
mortgage,  (save  one  on  which  Mr.  DePeyster  held  a  junior  mort- 
gage,) were  sold  by  a  master.  Mr.  W.  became  the  purchaser  of 
two  of  the  lo'ts,  and  he  owns  them  still.  Three  other  lots  were 
sold  to  strangers,  and  the  net  proceeds  were  paid  to  Wheelwright. 
The  facts  in  regard  to  the  sale  made  to  him  by  Otis  Loomer  in 
February,  1840,  came  out  in  January,  1843,  in  the  subsequent 
contest  between  W.  and  De  Peyster,  relative  to  the  Sixth  Avenue 
lot.  The  bill  charges  that  the  obtaining  the*decree  of  foreclosure 
by  Wheelwright,  against  the  infant  Loomer,  was  fraudulent,  and 
deprived  the  infant  of  his  estate  in  the  lands  therein  mentioned. 

The  question  is,  whether  this  statement  overcomes  the  bar 
made  by  the  decree  itself,  and  authorizes  this  court  to  look  be- 
hind it  and  set  it  aside. 

I  do  not  find  that  any  of  the  authorities  referred  to,  come  up  to 
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the  point.  The  treatises  say,  ^  it  is  said  that  where  an  improper 
decree  has  been  made  against  an  infant  without  actual  fraud,  it 
ought  to  be  impeached  by  original  bill."  But  I  find  no  adjudi- 
cation that  it  may  be  impeached  on  the  sole  ground  of  its  im- 
propriety. 

A  decree  for  foreclosure  and  sale,  in  this  state,  forms  an 
exception  to  the  general  rule  that  where  the  infant's  inheritance 
is  to  be  affected  by  a  decree,  it  must  give  him  a  day  in  court  to 
show  cause  against  its  provisions  after  he  becomes  of  full  age. 
(Mills  V.  Dennis,  3  J.  C.  R.  368;  Harris  v.  Tovman,  1  Hoflf. 
Ch.  R,  178 ;  Wright  v,  Miller,  1  Sand.  Ch.  R.  103,  120.) 

The  decree  for  a  sale,  binds  the  infant,  as  it  does  all  other 
parties  defendant.  Therefore  the  reported  cases,  in  which  infants 
have  been  permitted  to  put  in  a  new  answer,  and  to  make  a  de- 
fence, on  attaining  their  majority,  do  not  aid  us  in  this  respect. 

The  omission  to  give  the  infant  a  day  to  show  cause,  &;c., 
where  by  the  practice  it  should  be  given  in  a  decree,  is  ground 
of  error  on  which  he  may  impeach  it ;  but  this  is  distinct  from 
fraud. 

Mr.  Daniell,  in  his  excellent  work  on  the  practice,  says  that 
an  infant  defendant  is  as  much  bound  by  a  decree  in  equity,  as  a 
person  of  full  age.  And  he  will  not  be  permitted  to  dispute  an 
absolute  decree  made  against  him,  unless  .upon  the  same  grounds 
as  an  adult  might  have  disputed  it ;  such  as  fraud,  collusion  or 
error.    (1  Daniell's  Ch.  Pr.  221,  222.) 

I  think  this  case  must  be  governed  by  the  rule  as  thus  laid 
down.  Not  that  the  evidence  to  support  the  charge  of  fraud  in 
obtaining  a  decree,  must  be  precisely  the  same  in  kind  or  degree, 
in  the  instance  of  an  infant  defendant ;  for  each  case,  whether  of 
an  infant  or  an  adult,  will  turn  upon  its  peculiar  circumstances ; 
but  the  decree  must  be  impeached  on  the  same  general  principles. 

I  may  state,  once  for  all,  that  in  what  I  shall  have  to  say  of 
the  transaction  before  me,  whether  as  it  is  stated  in  the  bill,  or 
as  it  appears  by  the  evidence,  I  do  not  use  the  term  fraud  as 
imputing  any  intentional  wrong  or  deceit  to  Mr.  Wheelwright. 
The  law  in  many  instances  deduces  a  fraud,  from  transactions  in 
which  the  parties  had  no  dishonest  purpose ;  and  the  fraud  al- 
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leged  here,  may  well  be  assigned  to  that  class  of  constructive 
frauds. 

Without  canvassing  the  debateable  ground  of  fraudulent  con- 
cealments and  suppressions  of  material  facts,  I  will  at  once 
declare  my  conclusion  on  the  case  as  made  by  this  bill. 

Mr.  Wheelwright  knew  perfectly  well,  or  which  is  in  law 
equivalent,  he  was  bound  to  know,  that  his  mortgage  was  no 
longer  a  lien  upon  the  lands  of  this  infant.  He  might  reasonably 
suppose,  as  the  result  proved,  that  the  infant  and  any  guardian 
ad  litem,  who  might  be  appointed  to  appear  for  him  in  a  suit^ 
would  remain  ignorant  that  the  mortgage  was  satisfied.  It  must 
be  assumed  that  his  bill  was  filed  on  this  hypothesis,  because  it 
cannot  be  presumed  that  he  filed  it  with  the  expectation  of  hav^ 
ing  it  dismissed  upon  a  defence  of  payment  being  set  up  and 
established.  He  filed  his  bill  of  foreclosure,  alleging  that  there 
was  more  than  $7000  remaining  due  to  him  on  his  mortgage, 
when  in  truth  there  was  nothing  due  to  him.  He  carried  his 
case  through  the  court,  on  this  false  claim,  using  its  forms  of  prO" 
ceeding  and  its  officers  to  establish  against  an  infant,  incapable 
of  protecting  himself,  a  state  of  facts  which  would  divest  the 
infant  of  his  property,  and  which  he  knew  was  wholly  unfounded. 
He  withheld  in  his  bill  all  information  in  regard  to  his  d^ealings 
with  the  principal  debtor  and  the  primary  fund,  and  set  forth 
nothing  which  would  lead  the  guardian  ad  litem,  on  whom  the 
court  relied  for  the  protection  of  the  infant,  to  inquire  into  those 
dealings,  or  to  suppose  that  there  was  such  a  principal  debtor  or 
primary  fund.  He  has  thus  obtained  an  enrolled  decree  against 
this  infant,  and  unjustly  possessed  himself  of  the  infant's  estate. 
The  question  of  notice  of  these  facts  to  the  party,  in  time  to  make 
his  defence  in  the  former  suit,  does  not  arise  where  such  party  is 
an  infant. 

In  the  view  which  I  think  a  court  of  equity  ought  to  entertain 
of  such  a  proceeding,  this  decree  was  obtained  by  fraud.  I  lay 
great  stress  upon  the  fact  of  the  infancy  of  young  Loomer,  in 
weighing  these  circumstances,  because  it  must  be  regarded  as 
one  of  the  controlling  inducements  for  filing  a  bill  upon  a  satis- 
fied mortgage.  The  case  as  made  by  the  bill,  is  between  the 
original  parties.    No  rights  of  purchasers  are  called  in  question  ; 


NEW  YORK— DECEMBER,  1845.  158 

Loomer  v.  Wheelwright 

and  without  laying  down  any  general  rule  for  like  cases,  I  feel 
bound  to  say  that  this  decree  was  obtained  under  such  circum- 
stances, that  it  ought  not  to  be  permitted  to  stand. 

So  far  I  have  gone  upon  the  allegation  s  made  in  the  bill,  with- 
out regard  to  their  truth  or  falsity.  I  will  next  look  into  the  case 
as  it  is  proved. 

The  complainant's  first  position  is,  that  on  the  execution  of  tlie 
mortgages  in  1837,  Otis  Loomer's  property  mortgaged,  became 
the  primary  fund  for  the  payment  of  the  debt,  and  his  wife's  in- 
heritance became  the  secondary  or  auxiliary  fund,  for  that  pur- 
pose. 

I  entertain  no  doubt  of  the  correctness  of  this  point,  and  must ' 
hold  that  Mrs.  Loomer  in  respect  of  her  property  mortgaged,  be- 
came the  surety  for  her  husband,  and  that  the  creditor  knew  that 
she  was  such  surety. 

It  was  urged  against  this  conclusion,  that  the  inference  from 
the  facts  proved  is,  that  the  wife  intended  to  make  a  gift  to  her 
husband,  or  the  money  was  applied  for  the  benefit  of  her  estate. 

I  cannot  assent  to  this  inference.  The  proof  shows  that  the 
debt  was  the  husband's,  and  nearly  all  of  it  was  due  from  him 
to  the  mortgagees,  previous  to  the  execution  of  the  mortgages. 
He  mortgaged  his  own  property  in  one  mortgage,  and  his  wife 
joined  him  in  another,  which  conveyed  her  property.  Mr, 
Wheelwright  knew  that  the  debt  was  the  husband's,  that  the 
first  mortgage  was  on  his  property  and  the  other  on  his  wife's 
estate. 

I  see  DO  reason  why  a  different  rule  should  be  applied  to  the 
wife's  case,  from  that  which  is  applied  in  other  instances  of  prin- 
cipal and  surety.  If  I  mortgage  my  farm  to  secure  my  friend's 
bond  debt,  and  the  creditor  knows  it  is  my  farm,  I  become  a 
surety  for  my  friend,  and  the  creditor  is  bound  to  respect  that  re-: 
lationship.  The  law  indulges  him  in  no  conjecture  that  I  intend 
to  make  a  gift  to  my  friend,  or  that  the  debt  was  incurred  in 
some  way  for  the  benefit  of  my  property. 

Why  should  such  a  conjecture  or  presumption  be  applied  to  a 
wife,  in  order  to  disparage  her  claim  as  a  surety  ?  If  there 
should  be  any  different  rule,  it  ought  rather  to  provide  an  infe^-r 
ence  in  her  favor,  than  to  strain  a  point  against  her, 
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There  can  be  no  legal  presumption  that  it  is  her  debt,  or  was 
applied  for  her  benefit.  She  cannot  contract  a  debt:  and 
the  presumption  on  the  face  of  the  securities,  is  therefore  directly 
the  reverse  as  to  its  being  her  obligation.  And  the  fact  that  it  is 
the  husband's  debt,  certainly  precludes  any  presumption  that  it 
was  incurred  for  the  benefit  of  the  wife's  estate.  The  sensible 
rule,  in  my  view  is,  that  the  suretyship  is  made  out  by  facts  like 
those  shown  here ;  and  if  in  truth  the  money  went  to  improve 
the  wife's  freehold,  or  any  other  circumstance  exist,  which  will 
defeat  her  claim  to  be  regarded  as  a  surety,  it  must  be  proved  by 
the  party  alleging  such  circumstance. 

Aside  from  what  I  conceive  to  be  the  true  rule  of  law,  the  facts 
in  this  case  do  not  bring  it  within  Mr.  Justice  Nelson's  observa- 
tions in  Gahn  v.  Niemcewicz^  (11  Wend.  312, 323.)  The  defend- 
ant sets  up  nothing  of  the  kind  in  his  answer,  there  is  no  proof 
of  any  necessity  for  borrowing  to  support  the  wife  or  to  pay  as- 
sessments, and  the  giving  of  two  mortgages  and  thepre-existence 
of  nearly  the  whole  debt,  clearly  distinguished  this  suit  from  the 
one  upon  which  Judge  Nelson  was  commenting.  The  point  be- 
fore me  was  not  decided  in  Gahn  v,  Niemcewicz, 

Upon  the  death  of  Mrs.  Loomer,  her  son  succeeded  to  her  rights 
and  became  the  surety  of  his  father  in  respect  of  the  property 
mortgaged  by  her.  The  estate  of  Loomer  as  tenant  by  the  cur- 
tesy, was  a  primary  fund  for  the  payment  of  the  debt.  But  he 
had  no  estate  by  the  curtesy  in  the  lots  which  in  the  partition 
were  allotted  for  the  share  of  Mrs.  Loomer,  subject  to  her  mother's 
dower  right. 

I  now  come  to  the  conveyance  by  Otis  Loomer,  of  the  Pearl 
and  Cedar  street  property,  in  February,  1840.  The  complainant 
claims  that  it  must  be  regarded  as  a  merger  of  the  principal  and 
primary  security,  or  as  a  payment ;  and  in  either  view,  it  extin- 
guishes the  mortgage  on  his  property. 

In  his  answer  to  the  cross  bill  filed  by  De  Peyster,  Wheelr 
Wright  avows,  that  the  mortgage  on  the  Pearl  and  Cedar  street 
lots  was  merged  by  the  conveyance  to  him  of  the  equity  of  re- 
demption. His  counsel  objects  to  the  proceedings  in  DePeyster's 
suit,  that  they  cannot  be  used  by  one  not  a  party  to  that  suit,  to 
afiect  the  rights  of  Mr.  Wheelwright  in  another  controversy. 
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This  is  no  doubt  true  in  a  qualified  sense,  but  the  statements  of 
W.  in  his  answer  in  that  suit,  may  be  used  as  evidence  of  facts 
alleged  by  him  :  and  it  is  in  that  view  sufficient  for  the  com- 
plainant's argument  in  this  suit. 

Then  as  to  the  alleged  merger.  The  deeds  were  absolute  and 
unqualified,  from  the  mortgagor  to  the  mortgagee.  Every  intend- 
ment upon  the  deeds  is  against  any  idea  of  keeping  the  principal 
mortgage  to  Wheelwright  on  foot.  All  the  lands  in  that  mort- 
gage are  conveyed  in  fee  simple.  The  expression  in  the  deeds 
that  they  are  conveyed  subject  to  the  Astor  and  Salles  mortgages, 
excludes  the  existence  of  a  design  that  they  were  to  be  subject  to 
any  other.  In  equity,  merger  depends  very  much  upon  intention. 
Where  there  is  no  direct  proof  of  the  intention,  it  may  be  derived 
from  various  circumstances,  and  one  of  those  is  the  interest  of 
the  party  to  merge  his  security,  or  to  keep  it  alive.  But  that  is 
only  one  circumstance,  and  it  may  be  repelled  by  others.  The 
party  may  intend  to  merge,  upon  a  mistaken  view  of  his  interest. 
He  may  judge  erroneously  when  he  knows  all  the  facts  ;  and  he 
may  err  exceedingly  in  regard  to  the  law* as  applicable  to  what 
he  is  doing.  But  I  am  not  aware  of  any  principle  upon  which  he 
can  be  saved  from  the  consequences  of  a  merger,  where  his  in- 
tent is  clear,  although  by  a  mistake  of  the  law,  he  supposes  he 
will  obtain  advantages,  which  the  law  correctly  applied,  entirely 
cuts  off. 

I  have  no  doubt  but  that  this  is  precisely  such  a  case ;  and 
that  Mr.  Wheelwright,  although  he  intended  to  merge  and  put 
an  end  to  the  mortgage  on  the  lots  in  Pearl  and  Cedar  streets; 
equally  intended  to  enforce  the  mortgage  debt  upon  the  lands 
embraced  in  the  other  mortgage,  and  supposed  that  the  law 
would  bear  him  x)ut  in  that  proceeding. 

The  instrument  upon  which  he  now'  relies  to  rebut  the  mer- 
ger, leaves  no  room  for  doubt,  that  both  he  and  Loomer  then  in- 
tended to  extinguish  the  mortgage  on  the  lots  conveyed.  It  con- 
templates no  further  recourse  to  it,  or  any  event  upon  which  it 
may  be  brought  to  bear.  It  declares  an  absolute  purchase  at 
$116,350,  and  provides  for  applying  any  surplus  beyond  that, 
gained  by  W.  in  the  purchase,  to  Loomer's  debt,  which  as  I  be* 
fore  remarked,  W.  intended  to  hold  against  the  other  lands. 
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The  allegation  in  his  answer  to  the  bill  of  De  Peyster,  is  legit- 
imate evidence  of  his  intention  to  merge  the  mortgage,  although 
not  conclusive  upon  him  in  this  suit  as  matter  of  law. 

The  instrument  which  Mr.  Wheelwright  executed  to  Loomer, 
cannot  overcome  the  effect  of  the  conveyances.  '  It  was  not  de- 
signed to  make  them  a  new  mortgage.  That  would  have  been 
a  very  idle  proceeding.  I  speak  of  it  as  if  it  had  been  cotemporary 
with  the  conveyances.  But  it  was  not  executed  until  after  the 
deeds  were  delivered,  and  the  character  of  the  transaction  in  re- 
spect of  the  rights  of  the  surety,  in-evocably  fixed. 

The  existence  of  the  alleged  subsequent  liens,  does  not  impair 
the  evidence  of  intention.  For  the  principal  lien,  that  to  W.  T. 
Whittemore,  Mr.  W.  provided  out  of  the  purchase  money,  and 
the  others,  if  as  it  is  said,  they  were  unlnown  to  him,  could 
not  have  influenced  his  objects  or  designs  in  the  purchase. 

It  also  objected  to  the  merger,  that  the  interest  of  Spofford  and 
Tileston  in  the  mortgage,  was  still  outstanding,  and  prevented 
any  merger  of  the  legal  and  equitable  estates.  There  are  two 
answers  to  this  objection.  First,  it  is  shown  that  the  arrange- 
ment by  which  Spofford  and  Tileston  were  fully  paid,  was  made 
in  1839,  and  was  merely  awaiting  the  order  of  this  court  for  its 
consummation.  So  that  Mr.  W.  acted,  as  he  well  might,  upon 
the  assumption  that  their  interest  had  ceased,  and  when  the  con- 
veyance was  finally  made  to  them,  its  equitable  effect  was  the 
same  as  if  it  had  been  made  when  agreed  upon  in  1839.  And 
second,  the  interest  of  S.  and  T.  was  wholly  distinct  from  that* of 
Mr.  W. ;  as  distinct  as  if  it  had  been  in  a  separate  mortgage. 
Therefore  Mr.  W.  might  so  act,  as  to  merge  the  mortgage  as  it 
respected  his  own  interest,  without  any  reference  to  that  of  the 
other  mortgagees ;  and  when  the  latter  were  at  length  paid,  the 
security  would  then  be  finally  extinguished  as  to  all  the  mort- 
gagees. 

My  conclusion  therefore  is,  that  by  accepting  the  conveyance 
in  fee  of  the  principal  fund  mortgaged  to  him,  Mr.  W.  discharged 
the  lands  of  the  surety  from  his  mortgage  debt. 

There  is  another  view  of  this  transaction  which  is  equally  fatal 
to  Mr.  W.'s  claim  against  the  estate  of  the  infant.  He  purchased 
the  equity  of  redemption  of  the  principal  debtor,  and  thereby 
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precluded  himself  from  enforcing  the  mortgage  against  the  pri- 
mary fund.  The  least  that  can  result  to  him  is,  that  he  must 
account  as  between  himself  and  the  surety,  for  the  value  of  the 
equity  of  redemption,  and  he  has  fixed  that  value  by  the  price 
which  he  paid  for  it.  1  know  it  was  urged  that  this  price  was 
merely  nominal,  and  the  lands  were  not  worth  the  prior  incum- 
brances. But  the  deeds,  and  the  memorandum  of  the  applica- 
tion of  the  purchase  money  which  Mr.  W.  made  at  the  time, 
show  beyond  peradventure,  that  the  price  agreed  upon  was  $8350^ 
over  and  above  the  mortgages  to  Astor,  and  the  executors  of 
Salles ;  and  that  this  surplus  was  actually  appropriated  and  paid 
as  between  the  immediate  parties.  Such  also  is  the  positive  de- 
claration of  the  agreement  which  Mr.  W.  gave  to  Loomer  after 
the  sale ;  and  the  profits  which  he  thereby  proposed  to  apply  to 
the  debt  of  Loomer,  were  to  be  computed  on  the  cost  of  $116,360 
paid  for  the  Pearl  and  Cedar  street  lots. 

From  this  price,  $8350,  exclusive  of  the  large  mortgages,  Mr. 
W.  is  entitled  to  deduct  the  taxes  then  in  arrear.  He  is  not  to 
deduct  the  arrears  of  interest  on  those  mortgages ;  for  the  deeds 
are  subject  to  the  amount  due  on  the  mortgages,  both  principal 
and  interest ;  and  the  memorandum  before  mentioned  shows  that 
this  was  the  intention. 

After  deducting  the  taxes,  $514  45,  there  remains  $7836  55, 
which  Mr.  W.  must  account  for  before  calling  on  the  surety ; 
and  this  is  confessedly  more  than  was  then  due  to  him  on  the 
mortgage  in  question. 

It  follows  that  this  mortgage  was  extinguished,  so  far  as  Mr. 
Wheelwright's  interest  was  concerned,  in  February,  1840,  as  a 
lien  upon  the  lands  of  the  infant.  It  is  however  claimed  in  his 
behalf,  that  he  has  a  lien  by  virtue  of  the  mortgage,  for  the  $676 
which  he  advanced  to  Spofibrd  and  Tileston  on  their  finally  re- 
leasing their  portion  of  the  mortgage  ;  on  the  ground  that  it  was 
originally  given  to  secure  future  advances.  The  complainant's 
counsel  contends  that  it  never  was  good  for  future  advances, 
because  it  does  not  in  terms  provide  for  them. 

I  will  not  enter  into  that  discussion,  but  will  assume  that  the 
mortgage  was  valid  for  that  purpose.    It  was  not  valid  to  Mr. 
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W.  for  that  or  any  other  purpose,  against  this  infant,  after  Feb- 
ruary, 1840.    It  was  merged,  extinguished,  gone. 

It  was  not  insisted  that  the  advance  was  any  more  a  lien  in 
favor  of  Mr.  W.,  because  it  was  made  to  his  co-mortgagees. 
Nevertheless,  I  was  at  first  inclined  to  think  that  Mr.  W.  might 
avail  himself  of  it,  not  as  an  advance  on  his  own  mortgage,  but 
by  way  of  subrogation  to  the  lien  of  Spofford  and  Tileston.  But 
upon  consideration,  I  cannot  give  to  it  that  advantage.  It  was 
paid  to  S.  and  T.,  distinctly  and  avowedly  for  the  purpose  of 
discharging  their  lien ;  and  there  was  no  mistake  or  misappre- 
hension as  to  a  single  fact  by  any  of  the  parties.  The  only  error 
was  one  of  law,  which  was  Mr.  W.'s  idea  that  his  own  lien  was 
still  in  full  force.  I  must  therefore  give  to  the  transaction  the 
direction  that  the  parties  then  gave  to  it,'  and  deem  Spofford  and 
Tileston's  mortgage  interest  fully  discharged.  (See  Banta  v. 
Garmo,  1  Sand.  Ch.  R.  383.)  There  is  no  mode  by  which  the 
payment  of  the  $675  can  be  continued  as  a  lien  against  the 
complainant's  lands. 

The  complainant  has  therefore  established  the  case  made  by 
his  bill,  and  the  decree  which  the  defendant  obtained  in  his 
foreclosure  suit,  must  be  set  aside  so  far  as  it  respects  his  rights 
and  claims  under  the  same. 

There  are  a  few  other  matters  which  require  attention  before 
disposing  of  the  subject. 

One  of  these  is  the  claim  made  by  the  complainant  for  $500, 
paid  to  Mr.  Wheelwright  by  Charles  R.  Whittemore.  This  affair 
is  left  in  great  obscurity  by  the  testimony.  So  far  as  I  can  dis- 
cover, the  money  was  paid  to  Mr.  Wheelwright,  not  because  the 
infant  was  entitled  to  receive  it  from  C.  R.  W.,  but  because  C. 
R.  W.  could  not  otherwise  obtain  a  release  from  the  mortgage  in 
question.  If  there  had  been  no  mortgage,  no  money  would  have 
been  paid  by  0.  R.  W. ;  and  as  between  him  and  the  infant  the 
latter  was  bound  to  pay  the  mortgage,  so  as  to  entitle  C.  R.  W. 
to  a  return  of  the  money.  It  appears  to  be  a  matter  between  O. 
R.  W.  and  Mr.  Wheelwright,  in  which  the  infant,  in  this  suit  at 
least,  has  no  concern.  -How  his  title  in  the  lot  came  to  be  con- 
veyed to  C.  R.  W.  is  not  shown,  and  I  can  found  no  judgment 
upon  that  transaction. 
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The  defendant  insists  that  Otis  Loomer  had  an  estate  by  the 
curtesy  in  all  these  lands,  upon  which  the  mortgage  continued 
operative,  and  the  foreclosure  and  sale  are  valid  to  that  extent. 

I  have  already  observed  that  Loomer  had  no  estate  in  the  lots 
which  were  assigned  to  Mrs.  Jane  Whittemore  for  her  dower, 
in  the  other  lots  which  fell  to  Charles  W.  Loomer  in  the  Whit- 
temore partition,  Otis  Loomer  had  a  life  estate.  Upon  this  life 
interest,  Mr.  Wheelwright's  mortgage  continued  to  be  a  lien. 
There  was  no  merger  as  to  O.  Loomer,  because  he  agreed  ex- 
pressly, by  accepting  the  writing  dated  February  6th,  1840,  that 
the  mortgage  on  these  lands  should  remain  in  full  force.  As  to 
him  and  his  estate,  it  therefore  continued  valid  for  the  whole 
amount  due  to  Mr.  W.  in  February,  1840,  less  that  part  of  the 
18350  on  the  sale  of  the  Pearl  and  Cedar  street  lots  which  was 
saved  from  the  estimated  amount  of  W.  T.  Whittemore's  mort- 
gage. And  the  subsequent  payment  of  $676  to  Spofford  and 
Tileston,  ought  to  be  compensated  to  Mr.  W.  by  Loomer  in  the 
adjustment  of  the  application  of  the  purchase  money  of  the  lots 
in  Pearl  and  Cedar  streets. 

But  another  equity  of  the  infant  intervenes,  which  renders  this 
right  of  Mr.  W.  against  Loomer,  practically  of  little  or  no  value 
to  the  former.  As  these  securities  stood  in  1839,  when  Spofford 
and  Tileston  agreed  to  receive  the  conveyance  of  two  of  the  in- 
fant's lots,  and  discharge  their  lien  under  the  mortgages,  the 
infant  had  a  light  to  be  subrogated  to  their  lien  against  his 
father's  lands,  to  the  extent  of  the  value  of  his  interest  in  those 
two  lots,  on  their  being  applied  to  the  payment  of  his  father's 
debt.  {Eddy  v.  Traver.  6  Paige,  621.)  This  right  of  subroga- 
tion extended  to  his  father's  life  estate  as  tenant  by  the  curtesy, 
as  well  as  to^  his  lots  on  Pearl  and  Cedar  streets.  As  betweeti 
Mr.  W.  and  the  infant,  the  mortgage  debt  of  W.  was  paid  off  by 
his  purchase  in  February,  1840 ;  so  that  he  has  no  right  to  in- 
terpose his  debt  to  the  prejudice  of  the  infant's  subrogation  for 
the  amount  which  his  property  has  paid  to  Spofford  and  Tileston. 
For  this  amount  therefore,  the  infant's  equity  under  the  mort- 
gage in  question,  must  be  preferred  to  Mr.  Wheelwright's  claim 
as  between  himself  and  Otis  Loomer  on  the  tenancy  by  the 
curtesy. 

Vol.  in.  21 
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In  this  connection  however,  I  think  that  it  is  but  just  for  the 
infant  to  account  for  the  $676,  paid  by  Mr.  W.  to  SpoflTord  and 
Tileston.  Unless  that  payment  had  been  made,  S.  and  T.  would 
iStill  have  held  their  lien  for  that  sum,  with  priority  over  the  in- 
fant's claim  to  be  subrogated.  And  seeking  equity,  he  must  here 
do  equity  in  regard  to  this  direct  relief  which  Mr.  W.'s  payment 
has  afforded  to  his  property. 

The  payment  made  by  Mr.  W.  to  Mr.  Astor  in  discharge  of 
the  original  mortgage  on  the  Christopher  street  lot,  is  a  proper 
charge  by  him  against  the  infant  in  the  account  to  be  taken^ 

The  other  transactions  between  Mr.  W.  and  Otis  Loomer,  os- 
tensibly for  the  benefit  of  the  infant,  and  I  doubt  not,  really  in- 
tended for  his  benefit,  are  not  subjects  to  be  brought  into  this 
suit. 

No  one  was  legally  authorized  to  act  in  them  for  the  infant, 
and  he  is  not  liable  in  respect  of  them<  They  are  entirely  foreign 
to  the  matters  upon  which  the  infant's  rights  in  this  controversy 
depend  ;  and  other  persons  must  be  made  parties  to  any  proceed- 
ing by  Mr.  W.  founded  upon  those  transactions. 

There  must  be  a  decree  accordingly.  Mr.  W.  must  release 
and  convey  to  the  infant  the  two  lots  which  he  purchased  at  the 
Master's  sale,  and  must  account  for  the  sums  paid  by  those  who 
bought  the  other  lots  sold  by  the  Master  under  Mr.  W/s  decree, 
with  interest  thereon.  If  he  so  elect,  he  may  have  an  account 
taken  of  the  value  of  Otis  Loomer's  life  estate  in  those  lots  in 
which  he  was  tenant  by  the  curtesy,  estimating  those  sold  to 
strangers  at  the  prices  then  obtained,  and  the  Christopher  street 
lot  at  its  present  value ;  and  against  this  valuation  of  Loomer's 
estate  in  the  lands,  there  must  be  placed  the  amount  which  the 
infant's  property  has  paid  to  Spofford  and  Tileston,  with  interest 
thereon.  The  $675,  paid  by  W.  to  the  latter,  is  a  proper  item 
on  his  side  of  this  account. 

If  the  value  of  Loomers  life  estate,  and  the  $676,  exceed  the 
amount  for  which,  the  infant  is  entitled  to  be  subrogated  under 
Spofford  and  Tileston,  the  excess  is  to  be  credited  to  Mr.  W.  in 
the  general  accounting.  ^ 

He  is  also  to  account  for  the  rents  and  profits  of  tl\e  two  lots 
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vfaich  he  bought  at  the  master's  sale.  And  he  is  to  be  credited  in 
the  account  for  the  sum  paid  to  Mr.  Astor,  with  interest  on  the 
same. 

If  the  balance  be  found  in  favor  of  Mr.  Wheelwright,  he  will 
have  a  lien  for  the  amount  on  the  two  lots  which  he  is  to  convey 
to  the  infieint.  If  it  be  against  him,  be  must  pay  it  into  court  for 
tte  infant's  benefit.    And  he  must  bear  the  costs  of  this  suit, 


Shaw  and  others  v.  Leavitt,  Receiver  &c.,  and  others. 

W.  being  indebted  to  E.  and  decirin^  forbearance,  procured  N.  to  advance  hiB  seen-' 
ritaea  to  E.  for  the  amonnt,  and  W.  gave  to  N.  hie  bond  for  the  flame  sum  and 
tnosfeired  diven  effects  to  N.  The  bond  recited  the  transfer  of  the  latter,  and 
stated  it  as  being  to  secnre  the  bond.  With  the  bond,  the  transfer  and  the  effects 
W.  deliTored  to  N.  a  letter,  giving  a  history  of  tlie  transaction,  and  stating  that 
the  effects  were  transferred  to  be  held  in  trust  for  the  payment  of  N.'s  securities 
to  E.  The  letter  was  accepted  without  objection,  and  it  conformed  to  the  verbal 
arraagement 

HMt  1.  That  the  transfer  by  W.  to  N ,  the  bond,  and  W.'s  letter,  were  to  be  eon- 
stmed  together,  as  if  their  terms  had  been  brought  mto  one  instrument,  executed 
by  the  parties. 

2.  That  the  letter  does  not  conflict  with  or  detract  from  the  bond,  or  diminish  its  force  ; 
ahfaoagfa  both  derogate  from  the  absolute  terms  of  the  transfer  executed  to  N. 

3.  That  the  letter  is  admissible  to  prove  a  oopsideration  for  W.'s  transfer,  other  than 
that  mentioned  in  the  bond. 

4.  That  it  was  competent  for  W.  to  file  a  bill  agamst  N.  and  E.,  to  secure  from 
loss,  the  property  assigned  to  N.,  and  for  an  account 

Tbe  ease  of  Leavitt  v.  ThfUtt  1  Sand.  Ch.  R.  207,  confirmed. 
September  4,  5,  6 ;  December  30,  1845, 

The  bill  was  filed  on  the  9th  day  of  September,  1842,  by 
Gabriel  Shaw,  Fletcher  Wilson  and  Melvil  Wilson,  merchants 
of  the  city  of  London,  trading  while  in  business,  under  the  firm 
of  Thomas  Wilson  &  Co.,  against  David  Leavitt,  Receiver  of 
The  North  American  Trust  and  Banking  Company,  Thomas  G, 
Talmage,  Richard  M.  Blatchford,  and  The  Governor  and  Com- 
pany of  the  Bank  of  England. 

Tbe  case  established  by  the  pleadings  and  evidence  was  as 
follows : 

The  complainants  in  June,  XSSr,  suspended  payment,  being 
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largely  indebted  to  various  persons  and  bodies  corporate.  They 
negotiated  with  their  creditors,  and  a  payment  of  thirty-three 
and  one-third  })er  cent,  was  finally  agreed  upon,  which  was  to 
be  made  on  the  28th  of  September,  1838.  On  that  day  they 
were  indebted  to  the  Bank  of  England,  for  such  per  centage, 
£63,544  6s.  3d.,  for  money  lent  to  them  on  bills  of  exchange  and 
promissory  notes  then  in  the  possession  of  the  bank.  An  ex- 
tension of  time  was  arranged  between  Wilson  &  Co.  and  the 
bank,  on  condition  that  the  future  payment  should  be  secured  by 
the  certificates  of  deposit  of  The  North  American  Trust  and 
Banking  Company,  a  banking  association  in  the  city  of  New 
York.  The  latter  entered  into  the  arrangement,  and  it  was  car- 
ried into  effect.  The  complainants  conveyed  and  transferred  to 
the  North  American  Trust  and  Banking  Company,  property  in 
the  United  States,  amounting  according  to  its  scheduled  value  to 
$439,296  61,  and  actually  worih  as  then  estimated,  more  than 
three  hundred  thousand  dollars ;  which  was  to  be  a  security 
to  the  Banking  Company  for  the  complainant's  bond  hereafter 
mentioned,  and  to  the  Bank  of  England,  for  the  payment  of  the 
certificates  of  the  Banking  Company.  The  latter  issued  their 
certificates  of  deposit  for  £64,868  2s.,  payable  to  the  order  of 
the  complainant  Shaw,  in  the  city  of  London,  two  years  after 
their  date,  with  interest  at  the  rate  of  five  per  cent.  The  bond 
and  certificates  were  dated  February  28th,  1839,  but  were  not 
delivered  until  about  th^  13th  of  April,  1839.  The  certificates 
of  deposit,  after  being  indorsed  by  Shaw,  were  delivered  to  the 
Bank  of  England,  and  the  payment  of  the  dividend  to  the  latter 
was  postponed  thereby. 

The  bond  delivered  by  the  complainants  to  The  North  Ameri- 
can Trust  and  Banking  Company,  was  executed  by  Gabriel 
Shaw  and  Melvil  Wilson,  in  the  penalty  of  six  hundred  thousand 
dollars,  with  a  condition  in  the  usual  form,  for  the  payment  of 
sixty-four  thousand,  nine  hundred  and  fifty  pounds,  two  shillings 
and  four  pence,  sterling  money  of  Great  Britain,  or  the  value 
thereof  in  coin  current,  according  to  the  rate  of  exchange  at  the 
time  of  payment  between  New  York  and  London,  on  or  before 
the  28th  day  of  October,  1840,  with  interest  thereon  at  the  rate 
of  seven  per  cent,  half  yearly,  in  the  city  of  New  York.    Imme- 
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diately  following  the  preceding  condition,  and  forming  a  part  of 
it,  was  a  clause  in  these  words,  viz. :  "As  collateral  security  for 
the  payment  of  which  bond,  we  have  transferred  to  the  said 
obligee  certain  bonds,  mortgages,  stocks,  promissory  notes,  and 
other  securities  particularly  mentioned  and  described  in  the 
schedule  hereto  annexed,  marked  A.  And  we  do  hereby  autho- 
rize him,  or  his  successor  or  assigns,  to  sell  the  same  or  any  part 
of  the  same,  in  default  of  payment  of  the  said  principal  sum 
or  the  interest  to  grow  due  thereon  according  to  the  terms  thereof. 
And  if  the  net  proceeds  arising  from  such  sale  be  insufficient  to 
pay  the  said  principal  sum  of  money  with  all  interest  due,  then 
we  are  to  pay  to  the  said  President  of  the  North  American  Trust 
and  Banking  Company,  his  successor,  or  assigns,  forthwith  after 
such  sale,  the  amount  of  such  deficiency  with  interest  thereon, 
at  the  rate  of  seven  per  centum  per  annum." 

All  the  conveyances  and  assignments  of  the  property  and 
effects  referred  to  in  the  bond,  made  by  the  complainants  to  The 
North  American  Trust  and  Banking  Company,  were  absolute  and 
unconditional  in  their  terms.  ]]tnt  with  the  securities  assigned, 
the  transfers  and  conveyances,  and  the  bond  of  IShaw  and  M. 
Wilson,  Mr.  Shaw  delivered  to  the  Banking  Company  an  instru- 
ment in  the  form  of  a  letter  addressed  to  Joseph  D.  Beers,  the 
President  of  the  Company,  which  was  as  follows : 

"New  York,  13th  April,  1839. 
Sir  : — Thomas  Wilson  &  Co.  intending  last  August  to  pay  a 
dividend  of  thirty -three  and  a  third  per  cent,  in  London  on  all 
their  debts  and  liabilities  ;  the  Bank  of  England  then  consented 
to  postpone  the  receipt  of  the  same  on  the  notes  and  bills  held  for 
their  account,  by  the  Bank  of  the  United  States  with  the  endorse- 
ment of  Thomas  Wilson  &,  Co.,  it  being  understood  that  such 
dividend  was  to  be  secured  to  the  satisfaction  of  John  W.  Cowell, 
Esquire.  Payment  of  this  dividend  was  commenced  on  or  about 
the  28th  of  September  last,  and  the  bills  and  notes  referred  to, 
now  in  the  Bank  of  the  United  States  for  collection,  are  assumed 
to  be, £190,632  15  9 

One-third  of  which  amount  is,  .        .        .         £63,544  05  3 
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Amount  brought  over,  1^63,544  06  3 

The  interest  thereon  at  the  rate  of  five  per 
cent,  per  annum,  from  the  28th  Septem- 
ber to  28th  February,  being  .        .        .  1,323  16  9 

€64,868  02  0 

For  this  amount  I  have  received  fipm  you  for  deposit  in  the 
Bank  of  the  United  States,  as  by  my  letter  of  this  date  to  Thomas 
Dunlap,  Esquire,  President,  the  sterling  certificates  of  your  com- 
pany, dated  the  28th  February  last,  payable  two  years  after  date, 
and  bearing  interest  at  the  rate  of  five  per  cent,  per  annum.  Aa 
the  said  bills  and  notes  shall  be  taken  up  or  retired  by  the  par- 
ties primarily  responsible,  or  by  any  other  parties ;  or  when  it  is 
ascertained  that  any  of  them  have  been  taken  up  or  retired,  so  as 
to  remove  the  responsibility  of  Thomas  Wilson  ^  Co.  thereon 
respectively  to  the  Bank  of  England,  it  is  provided  that  thirty- 
three  and  a  third  per  cent,  on  the  amount  of  the  said  bills  and 
notes,  which  shall  have  been  so  settled,  with  five  months  interest 
thereon  at  five  per.  cent,  per  annum,  shall  be  returned  to  you  by 
the  Bank  of  the  United  States  in  your  said  sterling  certificates, 

1  hand  you  moreover,  as  per  schedule  accompanying  these 
presents,  securities  which  we  have  received  as  equal  to  four 
hundred  and  thirty-nine  thousand,  two  hundred  and  ninety-five 
dollars,  fifty-one  cents;  but  which  I  estimate  for  our  present 
purpose,  as  only  three  hundred  and  sixteen  thousand  and  ninety- 
two  dollars,  fifty-one  cents. 

It  is  understood,  that  as  your  certificates  are  returned  to  you 
by  the  Bank  of  the  United  States,  you  are  to  return  to  me  an  ap- 
proximate amoimt  of  the  securities  deposited  with  you  at  the 
lowest  estimated  value.  And  the  amount  of  these  securities  which 
you  cannot  conveniently  give  me  at  one  time  of  settlement,  I  am 
to  have  credit  for  in  the  next,  and  so  on,  till  the  whole  of  your 
certificates  be  returned  to  you,  and  the  whole  of  the  said  securi- 
ties be  returned  to  me. 

It  is  further  understood,  that  in  making  these  settlements  for 
certificates  that  have  been  returned  to  you,  and  for  securities 
which  may  be  returned  to  me,  we  will  consider  any  rise  or  fall  in 
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the  price  of  the  latter  which  ^may  have  occurred,  and  make  due 
allowance  for  the  same. 

For  reasons  which  will  be  obvious  to  you,  it  is  of  the  highest 
importance  to  Thomas  Wilson  &,  Co.  to  be  able  to  command  their 
funds  as  far  as  may  be  proper ;  and  that  we  should  be  at  liberty 
from  time  to  time,  to  change  the  securities  in  your  hands,  substi- 
tuting others  to  your  satisfaction.  But  as  it  is  an  operation  into 
which  you  entered  to  serve  Thomas  Wilson  &,  Co.,  and  not  with 
a -view  to  profit,  it  is  very  properly  required  by  you,  and  agreed 
to  on  my  part,  that  you  should  always  be  on  a  footing  of  perfect 
security. 

The  instructions  of  Mr.  Cowell,  not  allowing  him  to  sanction 
this  arrangement,  the  Bank  of  England  are  to  have  the  right  at 
any  time  within  three  months  to  repudiate  the  same,  it  being  un- 
derstood, that  in  the  event  of  such  repudiation  the  whole  of 
your  sterling  certificates,  then  m  the  hands  of  the  Bank  of  the 
United  States^  are  to  be  returned  to  you,  and  the  whole  of  the 
securities  not  deposited  with  you,  are  to  be  returned  to  me  or 
duly  accounted  for. 

It  is  of  course,  uuderstood,  that  the  securities  now  pledged  to 
you,  or  such  as  may  be  hereafter  pledged  in  lieu  of  them,  and  the 
proceeds  of  sucti  securities  are  specially  appropriated,  and  held  by 
you  for  the  payment  and  redemption  of  the  certificates  received 
from  you,  amounting  to  sixty-four  thousand  eight  hundred  and 
sixty-eight  pounds,  two  shillings.  I  am  aware  that  it  is  unne- 
cessary to  refer  to  the  special  appropriation  of  the  securities ;  such 
being  your  system  in  all  cases  of  deposit  in  trust,  but  I  make  it 
a  condition  of  the  present  deposit,  for  the  satisfaction  of  those 
parties  concerned,  who  may  not  be  acquainted  with  that  system. 

It  is  understood,  that  pending  this  operation,  we  will  calculate 
from  time  to  time,  the  interest  which  may  have  arisen  on  the 
sterling  certificates  received  from  you,  and  make  such  deposit 
oil  account  of  interest  as  may  be  requisite. 

I  am  Sir  with  great  respect,  - 

Yours  very  faithfully, 

Gabriel  Shaw. 

With  respect  to  the  securities  deposited,  which  may  be  con- 
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sidered  of  a  fluctuating  value,  you  •will  observe  on  reference  to 
the  schedule  that  they  are  taken  at  only  $161,439,  though  the 
original  cost  or  valuation  was  $284,642. 

Gabriel  Shaw." 

The  transaction  was  discussed  and  considered  a  long  time  be- 
fore its  terms  were  agreed  upon.  Mr.  Shaw  desired  to  have  the 
bond  contain  the  provision  that  the  securities  and  effects  were  to 
be  appropriated  and  held  by  the  banking  company,  for  the  pay- 
ment and  redemption  of  their  certificates  of  deposit ;  but  this  was 
opposed  by  the  committee  of  the  banking  company,  and  at  length 
Shaw  yielded  the  point,  on  the  suggestion  of  their  counsel,  that 
a  letter  written  and  delivered  as  before  stated,  would  have  the 
same  operation  and  effect. 

The  letter  was  prepared  and  delivered  accordingly.  The  se- 
curities and  other  papers  received  on  this  occasion,  from  T.  Wil- 
son &  Co.,  were  put  in  a  trunk  and  kept  by  themselves ;  and 
were  not  placed  in  the  same  depositories  or  accounts,  as  the  as- 
sets of  the  banking  company  in  its  ordinary  business.  The  offi- 
cers of  the  company,  understanding  such  to  be  the  agreement 
when  they  were  delivered,  suffered  Melvil  Wilson  to  withdraw 
some  of  the  securities  and  to  substitute  others  in  their  place. 

The  company  in  the  course  of  1839  and  1840,  collected  from 
those  securities  $20,500,  and  instead  of  redeeming  their  certifi- 
cates of  deposit  with  the  Bank  of  England,  applied  the  collections 
to  their  own  affairs.  Wilson  obtained  a  settlement  of  these  col- 
lections, and  on  the  complainants  advancing  $25,000,  to  the 
banking  company,  the  latter  furnished  to  Wilson  new  certifi- 
cates of  deposit  for  $45,500,  for  such  loan,  and  the  misappropri- 
ated collections.  The  certificates  for  $45,500,  were  secured  by 
a  transfer  of  mortgages  by  the  banking  company,  to  Henry 
Yates  and  others  in  trust,  and  usually  denominated  the  Yates 
Trust. 

The  banking  company  never  paid  any  of  their  certificates  de- ' 
livered  to  the  Bank  of  England,  except  eight,  in  all  amounting 
to  £4301,  8s.  8d.,  which  the  complainants  claimed  to  have  paid ; 
and  the  residue  were  still  with  the  Bank  of  England. 

On  the  26th  or  27th  of  August,  1841,  The  North  American 
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Trust  and  Banking  Company,  with  the  complainant's  assent,  con- 
vey^ and  transferred  all  the  collaterals  remaining  in  their  hands 
so  received  on  issuing  their  certificates  of  deposit,  to  Thomas  G. 
Talmage,  and  Richard  M.  Blatchford,  in  trust  to  hold  the  same 
until  the  one  hundred  and  twenty-six  certificates  then  in  the 
Bank  of  England,  should  he  returned  from  London  and  deliver- 
ed to  the  company,  and  then  to  transfer  the  property  to'the  Bank 
of  England. 

At  this  time  the  company  was  insolvent,  a  bill  to  wind  up  its 
affairs  was  already  prepared,  and  had  been,  or  was  about  to  be 
served  on  its  president,  with  notice  of  a  motion  for  an  injunction 
and  the  appointment  of  a  receiver.  The  motion  was  made  and 
the  injunction  and  receiver  granted  by  the  Chancellor,  on  the 
30th  day  of  August,  1841.  The  defendant  Leavitt,  was  appoint- 
ed receiver  of  the  company,  under  that  order,  and  on  the  20th  of 
October,  1841,  the  officers  of  the  institution  assigned  to  him  all 
its  property  and  effects. 

The  Bank  of  England  forwarded  the  one  hundred  and  twenty- 
six  certificates  to  Blatchford,  who  ofiered  to  deliver  them  to  Mr. 
Leavitt,  on  receiving  a  transfer  of  the  collaterals,  assigned  and 
conveyed  to  the  banking  company,  by  Thomas  Wilson  &  Co., 
but  Leavitt  declined  to  comply. 

The  bill  charged  that  those  certificates  were  worthless  and 
void,  for  all  the  purposes  for  which  they  were  taken,  and  did  not 
render  the  company  liable.  It  prayed  that  Blatchford  and  Talmage, 
might  convey  and  transfer  to  the  Bank  of  England,  all  the  re- 
maining property  which  Thomas  Wilson  &  Co.  assigned  to  the 
banking  company,  and  account  for  what  they  had  collected  and 
received. 

Mr.  Leavitt  in  his  answer,  insisted  that  the  conveyance  and 
transfer  to  Talmage  and  Blatchford,  was  illegal  and  fraudulent, 
and  vested  no  estate  or  title  in  them.  He  claimed  in  any  event, 
to  have  a  lien  on  the  property  for  the  bond  of 'Shaw  and  Wilson, 
to  the  extent  of  all  moneys  paid  or  advanced  by  the  company, 
on  the  certificates,  and  the  reasonable  charges  and  expenses  in 
respect  of  the  same. 

Blatchford  and  Talmage  put  in  an  answer,  and  submitted  to 
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account  and  transfer  the  securities,  under  the  direction  of  the 
court. 

George  F.  Allen^  for  the  complainants. 

George  N.  Titus  and  M.  S.  Bidwell^  for  D.  Leaviit,  Receiveri 
&c. 

The  Assistant  Vice-Chancellor. — It  is  clear  that  the 
complainants  cannot  uphold  the  title  of  Messrs.  Blatchford  and 
Talmage  to  the  property  in  question,  under  the  assignment  and 
conveyance  dated  August  25.  1841.  That  transaction  was  so 
similar  in  its  circumstances,  to  the  one  emanating  from  the  same 
institution,  which  was  before  me  two  years  since,  in  Leavitt  y. 
Tylee^  (1  Sand.  Ch.  R.  207,)  that  I  need  only  refer  to  my  opinion 
then  pronounced,  and  to  say  that  the  grounds  of  the  decree  in 
that  suit,  are  decisive  against  the  transfer  to  thes^  parties.(a) 

Independent  of  that  transfer,  the  controversy  may  be  thus 
stated : 

The  complainants  were  indebted  in  a  large  sum  to  the  Bank 
of  England,  of  which  £63,544  6s.  3d.  sterling,  was  payable  in 
the  fall  of  1838.  They  had  a  large  amount  of  property  in  this 
country  consisting  of  commercial  paper,  stocks  and  lands ;  but 
it  was  not  convertible  into  money  in  season  to  meet  their  pay- 
ment to  the  Bank  of  England.  After  a  negotiation  with  the 
North  American  Trust  and  Banking  Company,  the  complainants 
in  April,  1839,  transferred  and  conveyed  to  that  company,  pro- 
perty and  securities,  principally  in  this  city,  which  were  scheduled 
at  nearly  $450,000,  and  estimated  to  be  worth  more  than  £64,000 
sterling.  Two  of  the  complainants  gave  their  bond  to  the  same 
company,  for  £64,950  10s.  4d.  sterling,  payable  on  the  28th  day 
of  October,  1840,  with  interest  at  seven  per  cent.,  half  yearly. 


(a)  A  like  deciBion  was  made  in  Leavitt  v.  Oriffin,  March  12,  1846,  by  the 
Aflflistant  Vice-Chancellor ;  setting  aside  a  similar  transfer  made  by  the  North 
American  Trust  and  Banking  Company,  for  the  benefit  of  James  Holford  and  The 
Real  Estate  Bank  of  Arkansas. 
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On  the  other  hand,  the  North  American  Trust  and  Banking 
Company,  executed  and  delivered  to  the  complainants,  the  com* 
pany^s  certificates  of  deposit,  for  £64,868  2s.  sterling,  payable  to 
Gabriel  Shaw  or  order,  in  London,  two  years  after  date,  with  in- 
terest at  five  per  cent.  These  certificates  as  well  as  the  bond, 
bear  date  February  28th,  1839.  The  certificates  were  indorsed 
by  Hr.  Shaw  and  delivered  to  the  Bank  of  England,  as  a  security 
for  the  sum  due  to  the  latter  in  1838,  the  payment  of  which  was 
thereupon  respited  to  the  complainants. 

The  North  American  T.  and  B.  Company  failed  to  pay  their 
certificates,  and  having  become  insolvent,  went  into  hands  of  a 
receiver  in  September,  1841 ;  and  such  of  the  assigned  property 
as  had  not  been  converted  by  the  company,  became  vested  in 
Mr.  Leavitt,  the  receiver.  The  bond  executed  by  two  of  the 
complainants,  has  not  been  paid,  and  is  held  by  the  receiver. 

So  far,  I  believe  there  is  no  dispute  as  to  the  facts.  The  com* 
plainants  further  allege  that  the  property  which  they  made  over 
to  the  company,  was  a  collateral  security  for  the  payment  of 
their  bond,  and  also  for  the  payment  of  the  company's  certificates 
to  the  Bank  of  England.  The  receiver  agrees  that  the  transfer 
of  the  property  was  made  as  a  security,  but  it  was  only  a  security 
for  the  payment  of  the  bond  to  the  company.  This  diSerence 
forms  the  great  point  in  the  cause. 

I  have  stated  enough  of  the  case  to  show  that  the  receiver  is 
not  correct  in  his  first  point,  in  which  he  in  efiect  demurs  to  the 
bill.  If  the  complainants  establish  their  allegations  by  compe- 
tent testimony,  they  will  show  an  interest  which  fully  entitles 
them  to  relief.  It  is  true  the  Bank  of  England  holds  the  certifi* 
cates,  but  the  complainants  are  the  party  who  is  to  be  the  loser 
if  the  certificates  are  not  paid.  They  are  liable  to  the  bank  for 
their  original  debt,  as  well  as  by  Mr.  Shaw's  indorsement,  and 
they  have  a  right  to  enforce  the  proper  application  of  the  property 
transferred,  as  a  fund  for  the  discharge  of  those  certificates.  The 
Bank  of  England,  as  the  holder  of  the  certificates,  is  a  proper 
party  defendant.  The  bank  might  have  been  a  complainant ; 
but  its  choice  to  remain  passive,  cannot  prevent  the  complain- 
ants, also  having  an  interest,  from  proceeding  for  its  protection. 

Before  looking  into  the  testimony  relative  to  the  disputed  fact 
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arising  upon  the  complainants'  transfer,  I  must  dispose  of  the 
serious  objection  which  was  so  forcibly  urged  against  the  testi- 
mony, introduced  by  the  complainants  to  support  their  position. 

The  receiver  insists,  that  the  contract  between  the  parties,  is 
expressed  in  the  bond  which  he  holds ;  and  that  the  complain- 
ants' testimony  being  by  parol,  and  offered  for  the  purpose  of 
altering,  varying  and  enlarging  the  terms  of  such  contract,  is 
wholly  inadmissible. 

The  conveyance  and  transfer  of  the  property  by  the  complain- 
ants, were  in  their  terms,  absolute  and  unconditional.  They  ex- 
press no  trust,  nor  have  they  any  reference  to  either  the  bond  or 
the  certificates  of  deposit.  Both  parties  concur  in  declaring  that 
they  do  not  express  the  true  nature  of  the  transaction.  Both  the 
complainants  and  the  receiver  agree  that  the  property  was  trans- 
ferred as  a  collateral  security,  and  that  the  surplus  belonged  to 
the  complainants.  The  receiver  produces  a  bond,  signed  by 
two  of  the  complainants,  which  recites  under  their  seals,  that  the 
property  was  transferred  to  secure  its  payment.  The  compltiin- 
ants  prove  in  the  custody  of  the  receiver,  a  cotemporaneous 
-writing  signed  by  one  of  the  two  complainants  who  executed  the 
bond,  which  declares  that  the  property  was  transferred  as  a  se- 
curity for  the  bond  and  the  certificates  also.  One  of  the  com- 
plainants is  not  a  signer  of  either  of  these  instruments.  The 
North  American  Trust  and  Banking  Company,  did  not  execute 
either  of  them,  and  they  are  parties  to  them  only  by  accepting 
them.  The  writing  signed  by  Mr.  Shaw,  was  delivered  to  the 
company  with  the  bond  and  the  securities,  and  there  is  no  evi- 
dence that  it  was  ever  returned  or  repudiated. 

Why  is  not  the  writing,  just  as  competent  evidence  to  show 
the  defeasance  upon  which  this  property  was  transferred,  as  the 
recital  in  the  bond  ?  I  mean,  on  the  assumption  that  it  was  equal- 
ly known  and  understood  by  the  company.  On  that  assumption 
it  appears  to  me,  that  the  transfers,  the  bond,  and  the  letter  of 
Mr.  Shaw,  are  all  to  be  construed  together,  as  if  their  terms  had 
been  brought  into  one  instrument,  executed  by  both  parties. 
Both  the  bond  and  the  letter,  derogate  from  the  absolute  terms  of 
the  transfers  to  the  company.  But  the  letter  does  not  detract  from 
the  terms  of  the  bond,  or  diminish  its  force.   The  company,  with 
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the  letter  engrafted  upon  the  bond,  might  sue  and  collect  it  when 
it  was  due,  precisely  as  they  could  do  if  the  letter  did  not  exist. 

The  letter  therefore,  does  not  conflict  with  or  contradict  the 
bond.'  It  avers  another  object  for  which  the  property  was  trans- 
ferred, as  security,  which  may  stand  with  the  object  expressed  in 
the  bond. 

Parol  evidence  has  been  held  admissible  for  nearly  300  years 
past;  to  show  a  consideration  not  mentioned  in  a  deed,  provided 
it  be  not  inconsistent  with  that  which  is  expressed.  ( VUlars  v. 
BeamorU,  Dyer's  R.  146,  a ;  Clifford  v.  Thirrell,  1  Y.  (fe  Coll. 
Chy.  Ca.  138;  and  6  Lond.  Jur.  Rep.  5;  S.  C.  on  Appeal^  9 
Lond.  Jur.  R  633.) 

In-this  view,  the  letter  would  be  competent,  yielding  to  the 
bond  the  force  of  a  contract  between  the  parties  relative  to  the  pro- 
perty. 

I  have  mentioned  that  the  bond  was  not  executed  by  the  com- 
pany. Hence  its  force  as  a  contract,  in  respect  of  this  property, 
rests  on  its  delivery  to  and  acceptance  by  the  company. 

Suppose  that  the  property  had  produced  its  valuation,  or 
$120,000  more  than  the  amount  of  the  certificates  of  deposit ;  and 
the  complainants  had  filed  a  bill  for  an  account  of  the  surplus,  to 
which  the  company  had  answered,  denying  their  right  and  in- 
sisting on  the  absolute  terms  of  the  transfers  of  the  property. 
Would  not  proof  of  the  delivery  of  Mr.  Shaw's  letter,  with  those 
transfers,  and  its  acceptance  by  the  company,  establish  the  com- 
plainant's right  to  the  surplus  ?  It  would,  undoubtedly,  in  my 
judgment.  And  if  so,  it  is  evidence  of  the  contract  between  the 
parties,  standing  upon  the  same  footing  in  that  behalf  as  the 
bond.    Next  as  to  the  question  of  fact. 

The  agreement  between  the  complainants  and  the  company, 
was  made  by  a  committee  of  the  latter,  and  it  is  proved  to  my 
entire  satisfaction,  that  a  part  of  the  agreement  was  that  the  pro- 
perty should  be  held  as  an  indemnity  to  the  Bank  of  England,  and 
the  complainants,  for  the  redemption  of  the  certificates  of  deposit. 

This  is  the  substance  of  Mr.  Shaw's  letter.  Mr.  Graham  tes- 
tifies that  it  was  the  understanding,  and  he  explains  that  it  was 
his  objection  to  having  it  appear  in  the  bon^,  which  led  to  its 
omission  there,  and  the  substitution  of  the  letter,  as  equally  oper- 
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ative  for  the  complainabt's  protection.  Mr.  G.  was  associated 
with  the  special  committee,  charged  with  this  negotiation  and 
was  a  member  of  the  finance  committee,  which  directed  the  ac- 
ceptance of  Mr  Shaw's  proposition ;  and  he  had  the  entire  charge 
of  perfecting  the  execution  and  delivery  of  the  written  instru- 
ments by  which  it  was  consummated. 

Mr.  Beers,  who  it  is  claimed,  proves  a  different  state  of  things, 
was  the  president  of  the  company.  But  he  was  not  a  member  of 
either  of  those  committees,  and  had  only  a  general  knowledge 
of  the  transaction.  He  is  clearly  mistaken,  when  he  says  that 
Mr.  Shaw's  letter  was  sent  in  after  the  transfers  were  made. 
And  it  is  probable  that  his  idea,  that  the  property  was  security 
fer  the  bond  only,  came  from  his  knowledge  that  there  was  an 
objection  made  and  persisted  in,  to  having  the  bond  express  any 
thing  more,  while  he  was  ignorant  of  the  mode  in  which  Mr. 
Shaw's  object  was  attained.  His  views  of  a  trust  in  relation  to 
that  property,  show  that  his  mind  was  impressed  with  the  exis- 
tence of  something  beyond  the  terms  expressed  in  the  bond. 
And  finally,  contrasting  his  means  of  knowledge  and  his  con- 
nection with  this  affair,  with  those  of  Mr.  Graham,  there  can  be 
no  hesitation  in  adopting  the  statements  of  the  latter  as  the  most 
reliable  evidence.  There  is  really  no  conflict  of  evidence.  The 
one  understood  and  recollects,  what  the  other  either  did  not  know 
or  does  not  remember. 

The  other  testimony  confirms  the  version  of  the  affair  given 
by  Graham.  The  proof  is  positive,  that  Mr.  Shaw's  letter  was  de- 
livered  to  Graham  when  the  securities  and  property  were  trans- 
ferred, and  went  with  the  transfers  into  the  vaults  of  the  com- 
pany. Its  delivery  to  Mr.  Graham  with  the  securities,  was  a  suf- 
ficient delivery  to  the  company ;  but  in  addition,  the  indorse- 
ment upon  the  letter,  shows  that  it  came  to  the  notice  as  well  as 
the  hands  of  the  cashier  of  the  company,  on  his  receiving  the 
transfers  and  securities.  If  the  letter  were  repugnant  (o  the 
^agreement,  it  ought  to  have  been  returned,  or  the  fact  notified  to 
Mr.  Shaw.  Neither  was  done,  and  the  silence  of  the  officers  of 
the  company  must  be  deemed  evidence  that  the  letter  expressed 
the  agreement.  T{ie  subsequent  dealings  of  the  company  with 
the  securities,  confirm  this  inference.    They  were  kept  separate 
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from  the  assets  of  the  company.  The  commercial  paper  was  not 
treated  as  the  company  treated  their  discounted  bills  and  notes. 
The  complainants  were  permitted  to  withdraw  and  substitute 
securities,  as  is  provided  in  Mr.  Shaw's  letter,  and  which  is  not 
expressed  in  the  bond.  And  Avhen  the  company  were  brought 
to  an  account  for  $20,500,  of  the  collaterals  which  they  had  col- 
lected and  omitted  to  apply  in  redeeming  their  certificates  of  de- 
posit, they  gave  their  obligations  for  the  amount,  instead  of  in- 
dorsing it  as  a  payment  on  the  complainant's  bond,  which  was 
the  natural  and  obvious  mode  of  settling  the  $20,600,  if  the  se- 
curities were  collateral  to  the  bond  alone. 

The  question  as  to  the  legality  of  the  certificates  of  deposit, 
was  argued,  but  I  deem  it  unnecessary  to  decide  it.  The  re- 
ceiver insists,  that  the  complainants  are  not  at  liberty  to  set  up 
the  objection  that  the  certificates  were  illegal  or  void ;  and  that 
the  point  is  not  properly  presented  by  the  pleadings. 

The  bill  does  not  allege  that  they  were  illegal^  or  contrary  to 
law,  but  simply  that  they  were  void  and  did  not  subject  the  com- 
pany to  any  liability.  This  might  be  because  of  an  excess  of 
power  in  issuing  them ;  and  does  not  involve  any  violation  of 
positive  law  in  which  the  complainants  participated.  It  there- 
fore does  not  prevent  the  complainants  from  relying  upon  the 
void  nature  of  the  consideration  which  they  received,  for  the 
transfer  of  their  property  to  the  company.  But  whether  void  or 
valid,  is  indififerent  to  the  complainants^  if  the  property  be  applied 
for  their  redemption. 

Another  point  is  made  in  respect  of  the  post  notes  of  the  com- 
pany given  on  the  settlement  for  the  $20,500,  collected  out  of  the 
assigned  securities.  It  does  not  appear  to  be  necessary  for  me 
to  decide  this  question.  Assuming  for  the  argument,  that  the. 
receiver  is  right,  and  the  post  notes  were  void  and  illegal  j  the 
whole  transaction  is  void,  and  the  company  stands  liable  for  the 
money  collected  and  misapplied.  To  that  extent,  as  a  transaction 
growing  out  of  the  transfer  of  the  securities,  I  think  the  com- 
plainants are  entitled  in  this  suit  to  be  declared  creditors  of  the 
company. 

The  loan  of  $25,000  accompanying  this  arrangement  does  not 
necessarily  enter  into  the  controversy  about  the  property  assigned 
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and  conveyed  in  1839.  And  as  the  validity  of  all  these  post 
notes,  constituting  what  is  usually  called  the  Yates  trast,  has 
been  fully  argued,  and  is  under  advisement  in  another  branch  of 
the  court ;  I  prefer  not  to  pass  upon  it  in  this  case. 

The  complainants  are  entitled  to  a  decree  for  the  transfer  of 
the  remaining  property  to  themselves  or  the  Bank  of  England, 
on  delivering  up  the  certificates  of  deposit  which  are  outstanding. 
The  sum  paid  by  the  company  in  redetnption  of  their  certificates, 
should  be  offset  against  the  sum  collected  by  them  out  of  the 
securities  transferred.  For  the  balance,  if  against  the  company, 
the  complainants,  or  the  Bank  of  England,  will  be  declared  credi- 
tors. And  if  the  balance  be  in  favor  of  the  company,  it  must  be 
paid  to  the  receiver,  by  the  complainants.  The  questions  ari- 
sing upon  the  Yates  trust  post  notes  for  the  $25,000,  must  be  re- 
served. 

As  to  costs,  each  party  must  bear  their  own.  The  receiver 
did  right  in  respect  of  his  trust,  to  defend  the  suit,  and  that  trust 
must  re-imburse  him.  I  perceive  no  ground  upon  which  he  can 
be  allowed  costs  against  the  complainants,  or  which  is  the  same 
thing,  out  of  the  fund  in  question.  He  is  not  the  trustee  of  that 
fund,  and  the  cases  cited  by  his  counsel,  were  those  where  the 
trustee^  acting  for  the  protection  of  his  trust,  was  allowed  costs 
out  of  such  trust. 


The  New  York  Life  Insurance  and  Trust  Company  u. 
Cutler  and  others. 

A  defendant  who  sets  up  an  equitable  title  to  land,  against  a  mortgai^ee  in  good 
faith  of  the  legal  estate  without  actual  notice  ;  in  order  to  affect  the  latter  with 
constmctiTe  notice,  by  means  of  his  possession  at  the  date  of  the  mortgage, 
should  allege  in  his  answer  that  he  was  then  in  possession,  claiming  the 
land  as  his  own.  It  is  not  sufficient  to  allege  that  the  defendant  was  in  posses- 
sion at,  and  long  before,  the  execution  of  the  mortgage. 

Such  an  equitable  owner  of  a  farm  cannot  enforce  his  right  against  one,  who,  on 
the  faith  of  the  legal  owner's  recorded  title,  purchased  another  farm  of  the  latter. 
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ebarging  it  with  a  fixed  proportion  of  a  mortage  given  by  such  owner  on  both 
farms  ;  the  purchaser  having  no  notice  of  the  equity  in  respect  of  the  former. 
Where  one  defendant  in  a  foreclosure  suit,  sets  up  equities  against  his  co-defend- 
ants, respecting  the  order  of  sale  of  different  portions  of  the  mortgraged  premises  ; 
the  decree  of  sale  may  direct  the  master  to  ascertain  and  settle  those  equities  and 
to  sell  the  premises  accordingly. 
Oct  16  ;  December  30,  1845. 

This  was  a  bill  to  foreclose  a  mortgage  for  $4000,  dated  No- 
vember 29,  1832,  and  executed  by  Abraham  Cutler  and  his  wife 
to  the  complainants,  on  one  hundred  and  six  acres  of  land  in  tho 
town  of  Lodi,  Seneca  county,  and  one  hundred  and  eighty  acres 
in  Hector,  Tompkins  county.  Several  parties  were  made  de- 
fendants, as  occupants  and  subsequent  purchasers  and  incum- 
brancers. 

The  defendant  Young  answered,  claiming  to  be  the  owner  in 
equity  of  the  farm  in  Lodi,  by  a  title  superior  to  the  mortgage,  as 
well  as  to  the  judgments  against  Cutler.  After  stating  the  facts 
upon  which  his  equity  rested,  he  averred  that  the  complainants 
had  due  notice  of  its  existence  when  the  mortgage  was  executed. 
He  also  alleged,  that  he  had  been  in  the  undisturbed  possession 
of  the  farm  ever  since  1798. 

The  Seneca  County  Bank  set  forth  the  purchase  of  the  Lodi 
farm  l)y  them,  under  a  judgment  against  Cutler,  in  December, 
1834,  and  claimed  to  be  the  owners  of  the  equity  of  redemption. 
They,  and  also  the  infant  heirs  of  N.  Shannon  in  their  answer, 
stated  that  N.  Shannon  bought  the  Hector  farm  of  Cutler,  who 
conveyed  the  same  to  him  under  a  valid  agreement,  by  which  ho 
assumed  $2500  of  the  complainant's  mortgage  as  the  share  of 
that  farm,  and  Cutler  was  to  pay  the  balance  in  respect  of  the 
Lodi  farm.    Shannon  thereupon  paid  the  residue  of  the  price. 

The  facts  which  Young  claimed  to  have  established,  and  on 
which  he  averred  his  ownership,  were  as  follows : 

Prior  to  1818,  Cutler  procured  Young,  who  was  his  father-in- 
law,  to  become  his  surety  on  debts  owing  by  him  to  two  mer* 
cantile  firms  in  New  York.  Judgments  were  recovered  on  those 
debts,  by  virtue  of  which  the  Lodi  farm,  which  was  then  owned 
by  Young,  was  sold  and  bid  oflf  by  Mr.  Piatt,  the  attorney  for 
the  creditors,  to  whom  the  sheriff  conveyed  it  in  1818.    Between 
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that  period  and  1828,  Cutler  paid  to  the  plaintilSfs  in  the  judgment 
an  amount  satisfactory  to  them,  and  thereupon  in  1828,  their  at- 
torney released  and  conveyed  the  farm  to  Cutler. 

The  complainants  proved  that  in  1832,  on  the  application  of 
Cutler  as  the  owner  of  the  farm  and  finding  his  title  to  be  perfect 
they  made  him  a  loan  on  the  mortgage  in  suit.  ' 

The  defendant  proved  that  he  had  been  in  possession  of  the 
farm  for  forty  years,  but  he  failed  to  make  out  that  the  complain- 
ants or  their  agent  knew  or  were  informed  of  his  possession  or 
claims,  before  or  when  the  mortgage  was  given. 

W.  Belts,  for  the  complainants. 

A.  Thompson,  for  the  defendant  Young. 

JE7.  Sand/or^  for  the  Seneca  County  Bank. 

H.  S.  Walbridge,  for  the  Shannon  infants. 

• 

The  Assistant  Tice-Chancellor. — The  legal  title  to  the 
farm  in  Lodi,  was  regularly  vested  in  Cutler,  when  he  executed 
the  mortgage  to  the  complainants.  The  defendant  Young,  is 
wholly  mistaken  when  he  says  that  he  never  was  divested  of  his 
title,  and  that  Cutler  never  was  seised  of  the  farm. 

His  real  ground  of  defence  is,  that  Cutler,  ever  since  1828,  has 
owned  the  farm  in  trust  for  him ;  having  a  naked  legal  title,  but 
without  any  interest. 

I  deem  it  unnecessary  to  examine  this  point,  because  admitting 
all  that  Young  claims  for  it,  he  does  not  establish  a  defence  to  the 
mortgage. 

He  does  not  claim  that  the  mortgage  is  affected  by  the  trust, 
unless  the  complainants  had  notice  of  its  existence.  Young's 
answer  alleges  that  they  had  due  notice  ;  but  it  does  not  state  in 
what  manner  it  was  given  to  them. 

At  the  hearing  it  was  argued  that  there  was  both  direct  and 
constructive  notice  of  the  trust  to  the  complainants  when  they 
took  the  mortgage. 

,  1.  As  to  direct  notice,  the  testimony  wholly  fails  to  estab- 
lish it. 
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2.  Then  as  to  the  constructive  notice.  The  answer  alleges 
that  Young  has  heen  in  the  undisturbed  possession  of  the  farm 
ever  since  the  year  1798.  Mrs.  Culler  proves  that  he  has  been 
in  possession  for  forty  years.  This  is  relied  upon  to  show  notice 
to  the  complainants  of  his  equitable  rights.  The  answer  does 
not  allege,  nor  is  there  proof,  (Cutler's  testimony  being  laid  aside,) 
that  the  complainants  knew  or  were  informed  of  thi3  possession. 
It  therefore  rests  on  the  sole  fact  that  Young  occupied  the 
land. 

f  think  the  answer  does  not  go  far  enough,  to  enable  the  court 
to  infer  notice,  under  the  circumstances  of  this  case.  Young's 
title  was  divested  in  1818  or  1819.  There  is  no  pretence  that  he 
had  any  title,  legal  or  equitable,  from  thence  till  1828,  though  he  re- 
mained in  possession.  Then  from  1828,  to  October,  1843,  when  his 
answer  was  put  in,  he  remained  in  the  occupation  of  the  farfti  in 
like  manner.  He  knew  in  1828,  that  Cutler  had  taken  a  deed  of 
the  farm  in  his  own  name.  Yet  we  have  neither  allegation  or 
testimony,  that  during  the  next  fifteen  years.  Young  ever  claimed 
the  land,  or  did  a  single  act  inconsistent  with  Cutler's  full  owner- 
ship, or  indicating  any  intention  ever  to  interfere  with  his  title. 

Under  such  circumstances,  it  was  incumbent  on  Young,  if  he 
relied  on  his  possession  as  being  notice  to  the  complainants,  to 
state  in  his  answer  that  he  was  in  possession  of  the  land  at  the 
date  of  the  mortgage,  claiming  it  as  his  own  ;  and  to  have  proved 
the  character  of  his  possession  accordingly.  As  the  case  siands, 
all  that  he  has  stated  or  proved,  is  entirely  consistent  with  his 
having  been  occupying  by  the  mere  sufferance  of  Cutler,  or  as  a 
tenant  under  him  ;  and  for  aught  that  appears,  if  the  complain- 
ants had  been  put  upon  inquiry  by  learning  of  his  possession,  they 
would  on  inquiry  have  found  that  he  was  such  occupant  or  ten- 
ant. He  does  not  allege  or  prove  that  Cutler  was  not  in  posses- 
sion in  1833,  by  Young's  actiial  possession  under  him. 

The  legal  presumption  is,  that  after  1819,  Young  was  occupy- 
ing under  Piatt,  the  owner  of  the  land.  So  far  as  the  complain- 
ants had  any  information,  they  had  a  right  to  rely  upon  the  legal 
presumption  that  the  possession  followed  the  title  under  Cutler, 
as  well  as  under  Piatt.  And  Young  has  not  alleged  or  proved 
sufficient  in  regard  to  the  character  of  his  possession,  (when  it  is 
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considered  in  connection  with  the  other  circumstances,)  to  de- 
prive the  complainants  of  the  benefit  of  that  presumption,  or  to 
subject  them  to  the  doctrine  of  constructive  notice  of  Young's 
alleged  rights,  as  it  is  maintained  in  some  of  the  cases,  upon  pos- 
'  session  alone. 

1  will  not  therefore  enter  at  all  into  the  controverted  questions 
growing  out  of  that  doctrine. 

There  is  another  diflScultjr  in  the  way  of  Young's  defence, 
which  arises  from  the  sale  of  the  Hector  farm,  to  Shannon. 
Young  sets  forth  this  sale,  and  he  does  not  deny  but  that  Shan- 
non bought  in  goocl  faith.  Nor  does  he  pretend  that  Shannon 
had  any  notice  whatever  of  his  equitable  claim  to  the  Lodi  farm, 
or  of  any  fac  which  would  preclude  Shannon  from  bargaining 
with  Cutler,  on  the  assumption  which  Cutler's  legal  title  warrant- 
ed, that  the  complainant's  mortgage  was  a  valid  and  perfect  lien 
on  both  of  the  farms. 

Therefore  on  Shannon's  taking  a  conveyance  of  the  Hector 
farm,  subject  to  $2500  only  of  this  mortgage,  on  the  faith  of  Cut- 
ler's legal  and  recorded  title  to  both  farms,  Young's  latent  equity 
in  the  Lodi  farm,  cannot  be  permitted  to  intervene  to  cast  a  great- 
er burthen  than  the  $2500,  on  the  Hector  land. 

Shannon  on  purchasing  a  legal  title  in  1837,  was  not  bound  to 
inquire  the  state  of  the  possession  of  the  Lodi  farm  in  1833,  and 
cannot  be  affected  by  any  doctrine  of  constructive  notice  in  this 
suit. 

The  equitable  set  off  which  Young  brings  forward,  in  Cutler's 
claim  on  Shannon,  growing  out  of  the  Hamilton  mortgage  ;  if  not 
altogether  too  remote,  is  too  vaguely  presented  to  authorize  any 
decree  in  regard  to  it 

This  is  not  the  proper  stage  of  the  cause,  for  settling  the  con- 
troversy between  Young  and  the  Seneca  County  Bank. 

There  must  be  a  decree  for  a  sale  of  the  premises.  The  Lodi 
farm  is  to  be  sold  for  the  $1600,  and  arrears  of  interest,  and  the 
Hector  lands  for  the  $2500,  and  interest.  The  answer  of  the  in- 
fants sets  forth  various  equities  ia  respect  of  the  order  of  sale  of 
the  latter,  and  the  decree  will  direct  the  master  to  settle  those 
equities  and  sell  the  premises  accordingly. 

The  costs  occasioned  by  Young's  defence,  must  be  borne  by 
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him.  The  residue  of  the  complainant's  costs  and  those  of  the 
guardian  ad  litem,  are  to  be  apportioned  on  the  two  farms,  in  the 
same  ratio  as  the  mortgage  debt. 

The  other  questions  between  the  parties,  are  not  to  be  affected 
by  the  decree. 


H.  Beeckman,  Surviving  Executor  of  M.  Beeckman  v.  Scher- 
MERHORN  and  others. 

A  testator  g%7e  real  and  pereonal  estate  in  trost,  to  be  applied  for  the  me  of  atx 
brotben  and  siaten,  until  the  yoangest  of  them  or  the  surviyor  of  them  should 
arriye  at  the  hgt  of  twenty-one,  upon  which  the  trustees  were  to  convey  the  es- 
tate, or  what  remained,  to  those  six  persons,  or  the  surrivor  or  survivors  of  them, 
their  heirs  and  a8si|rns  forever,  share  and  share  alike.  And  if  either  of  the  six 
should  die  before  the  coming  of  age  of  their  youngest  brother  or  Inster,  leaving 
lawful  issue,  the  share  of  the  one  so  dying  should  be  conveyed  to  such  issue. 

Ooe  of  the  sisters  married,  had  issue  a  son,  and  died,  before  the  youngest  of  the  six 
became  twenty-one,  leaving  her  child  and  husband  surviving.  Held,  waiving 
the  question  as  to  her  own  interest,  that  on  her  death,  her  son  took  a  vested  re- 
mainder in  fee  in  the  real  estate,  and  a  vested  interest  in  the  personal  property,  to 
the  extent  of  her  sixth  part. 

Also,  that  on  the  son's  death,  his  father  became  entitled  to  his  share  of  both  the  real 
and  personal  estate. 

October  16 ;  December  31,  1845. 

The  bill  in  this  cause  was  filed  to  settle  the  construction  of 
the  will  of  Marte  Beeckman,  who  died  in  1826,  leaving  real  and 
personal  estate,  in  the  county  of  Rensselaer. 

The  facts,  so  far  as  they  were  material  to  the  decision  were 
substantially  as  follows:  The  testator  1st,  directed  the  pay- 
ment of  his  debts:  2d,  he  gave  and  devised  one  fourth  of 
his  real  and  personal  estate  to  his  nephew  John  Beeckman 
Junior ;  3d,  he  gave  and  devised  one-fourth  of  such  estate  to  Henry 
Beeckman ;  and  4th,  one  other  fourth  of  the  same  to  Cornelius 
Beeckman.    He  then  devised  and  bequeathed  in  these  words : 

''  Fifth.  I  give  devise  and  bequeath  unto  John  Beeckman  Jr., 
and  Henry  Beeckman,  the  remaining  one  fourth  part  of  all  my 
estate,  both  real  and  personal,  whereof  I  may  die  seised  or  pos- 
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sessed :  to  have  and  to  hold  the  same  to  them,  the  said  Joha 
Beeckman  Junior  and  Henry  Beeckman,  their  heirs  and  as- 
signs forever ;  upon  trust  nevertheless,  that  they  the  said  Joha 
Beeckman  Jr.,  and  Henry  Beeckman  or  the  surviver  of  them 
their  heirs  or  assigns,  shall  and  may  posses^;,  occupy,  assign,  sell, 
lease  and  dispose  of  the  same  upon  such  terms,  and  in  such  man- 
ner as  they  shall  deem  proper,  for  the  use,  benefit  and  advantage  of 
John  Beeckman,  Hester  Beeckman,  Martin  Beeckman,  Maria  Ann 
Beeckman,  Henry  Beeckman  and  Cornelius  Beeckman,  children 
of  my  deceased  nephew,  Leonard  Beeckman,  until  the  youngest 
of  the  said  children  of  my  said  deceased  nephew  or  the  survivor 
of  them,  shall  arrive  at  the  age  of  twenty-one  years,  upon  the 
happening  of  which,  they  .the  said  John  Beeckman  Jr.  and  Henry 
Beeckman,  or  the  survivor  of  them,  their  heirs;  executors,  or  ad- 
ministrators, shall  convey  the  said  one -fourth  part  of  my  real  and 
personal  estate,  or  such  part  thereof,  as  shall  then  remain  in  their 
hands  undisposed  of,  to  the  said  John  Beeckman,  Hester  Beeck- 
man, Martin  Beeckman,  Maria  Ann  Beeckman,  Henry  Beeckman 
and  Cornelius  Beeckman,  or  the  survivor  or  survivors  of  them, 
their  heirs  and  assigns  forever,  share  and  share  alike,  the  one  no 
more  thereof  than  the  other. 

And  if  either  of  the  said  children  of  the  said  liconard  Beeck- 
man deceased,  shall  die  before  the  coming  of  age  of  their  young- 
est brother  or  sister,  leaving  lawful  issue,  then  the  share  of  such 
deceased  child  or  children,  shall  be  conveyed  to  the  lawful  issue 
of  such  ch  Id.or  children." 

The  youngest  child  of  the  testator's  nephew,  Leonard,  arrived 
at  the  age  of  twenty-one,  on  the  11th  day  of  August,  1842.  Hes- 
ter, one  of  the  children  of  Leonard,  intermarried  with  Peter  Pro- 
sius  who  subsequently  died ;  and  after  his  death,  and  during  the 
minority  of  the  youngest  of  Leonard's  children,  Hester  also  died, 
leaving  her  surviving,  her  lawful  issue  by  Peter  Prosius,  the  three 
infant  defendants  in  this  suit,  who  were  all  born  before  the  11th 
day  of  August,  1843. 

Maria  Ann,  another  of  Leonard  Beeckman's  children,  inter- 
married with  Isaac  Y.  Schermerhorn,  by  whom  she  had  one 
child,  a  son.    She  died  in  1833,  and  her  child  died  in  1834,  be- 
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fore  the  youngest  of  Leonard's  children  arrived  at  the  age  of 
twenty-one  years. 

Isaac  V.  Schermerhorn  claimed  his  wife's  portion  of  the  testa- 
tor's estate,  as  heir  at  law  of  his  own  child. 

In  hehalf  of  the  infant  defendants,  it  was  insisted  that  Schpr- 
merhorn  took  nothing  under  the  will,  and  had  no  interest  or  right 
in  the  estate  real  or  personal. 

They  claimed  one  fifth  of  the  one-fourth  of  the  testator's  estate, 
as  the  heirs  and  next  of  kin  of  their  mother,  Hester  Prosius. 

If  Schermerhom's  claim  were  valid,  their  interest  would  he 
only  one-sixth  of  the  fourth  part  of  the  estate. 

The  other  adult  defendants  did  not  litigate  the  question. 

D.  Codwiscy  for  the  complainant. 
Z>.  Buel^  Jr.^  for  Isaac  V.  Schermerhorn. 
John  M.  Platt^  for  the  infant  defendants. 
L.  Robinson,  for  the  other  defendants. 

The  Assistant  Tice-Chancellor. — In  my  view  of  the 
statute  of  descents,  it  is  not  material  to  determine  the  point  made 
by  Schermerhom's  counsel,  that  his  wife  Mary  Ann,  took  an  es- 
tate in  fee  under  the  will.  The  case  relied  upon,  Kingsland  v. 
Rapelt/e,  (3  Edw.  Ch.  R.  1,)  is  a  strong  authority  in  his  favor. 
But  the  devise  here  is  distinguishable  from  the  one  in  that  case, 
in  two  important  features.  The  property  is  vested  in  trustees, 
who  were  to  retain  the  entire  legal  estate  until  the  youngest  of 
Leonard  Beeckman's  children  attained  his  majority;  and  the 
trustees  were  empowered  to  apply  the  capital  of  the  estate,  as  well 
as  the  income,  for  the  use  of  all  the  children  in  the  mean  time. 

Waiving  the  consideration  of  this  point,  my  constniction  of 
the  will  is,  that  without  regard  to  the  nature  of  Mrs.  Schermer- 
hom's estate,  and  assuming  for  this  purpose  that  it  was  not  vest- 
ed ;  on  h^  death,  her  son  took  a  vested  absolute  estate  in  her 
share  of  the  property. 

The  terms  of  the  will  are  explicit,  that  in  the  eVent  which 
happened,  "  the  share  of  such  deceased  child  shall  be  conveyed 
to  the  lawful  issue  of  such  child." 
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There  is  no  cooditioa  imposed  that  the  issue  shall  continue 
alive  till  the  majority  of  Leonard  Beeckman's  youngest  child. 
That  period  is  fixed  for  the  termination  of  the  trust  estate,  and 
for  consequent  actual  possession  of  the  parties  entitled.  It  has 
nothing  to  do  with  the  vesting  of  the  interests. 

When  Mrs.  S.  died,  leaving  issue,  there  was  a  determinate  per- 
son, in  whom  the  estate  was  fixed,  to  remain  after  the  particular 
estate  vested  in  the  trustees  was  spent.  The  interest  of  her 
daughter  was  no  more  contingent,  than  is  the  estate  of  B.  in  the 
very  common  devise  to  A.  for  life,  with  remainder  to  B.,  in  fee. 
Unless  B.  survives  A.,  he  will  never  come  into  possession ;  but 
he  has  a  vested  remainder,  which  will  descend  to  his  heirs  pre- 
cisely as  if  he  were  in  its  actual  enjoyment. 

There  is  no  devise  over,  upon  the  death  of  the  issue ;  and  this 
furnishes  another  reason,  if  any  were  necessary,  for  holding  the 
interest  of  such  issue  to  be  vested. 

As  to  the  personal  estate.  Roebuck  v.  Dean^  (4  Bro.  C.  C.  403, 
S.  0.  2  Ves.  Jr.  265 ;)  is  directly  in  point,  to  show  that  it  vested 
in  the  son  of  Mrs.  S.  on  her  death.  To  the  same  effect  are  Skey 
V.  Barnes,  3  Mer.  335 ;  and  Harrison  v.  Foremafii  5  Tes.  207. 
The  latter  is  in  favor  of  the  position  that  Mrs.  S.'s  interest  was 
vested  ;  liable  to  be  divested  on  the  contingency  of  her  death  be- 
fore her  youngest  brother  became  of  age.  And  see  Locker  v. 
Bradley,  (5  Beav.  593 ;  S.  C.  6  Lond.  Jur.  R.  1098.)  In  Slur- 
gcss  V.  Pearson,  (4  Madd.  411,)  the  bequest  was  of  the  income 
to  A.  for  life,  and  after  her  decease,  to  be  equally  divided  among 
her  three  children,  or  such  of  them  as  should  be  living  at  her 
death,  to  be  paid  to  them  at  their  age  of  twenty-one  years.  A. 
survived  all  her  children.  Sir  John  Leach,  V.  C.  held  that  all  the 
children  took  vested  interests,  which  passed  to  their  representa- 
tives. 

In  regard  to  the  real  estate;  the  child  of  Mrs.  S.  at  her  death, 
took  a  vested  remainder  in  fee,  beyond  all  question ;  assuming 
still  that  Mrs.  S.  had  only  a  contingent  or  defeasible  .estate  her- 
self. In  Williamson  v.  Field^s  Executors  and  Devifees,  (July 
21, 1845,(a))  I  examined  this  subject  much  at  large,  and  refer- 

(a)  Since  reported  in  3  Sand.  Ch.  R.  531. 
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ring  to  that  case,  and  the  treatises,  I  will  dismiss  the  point  (2 
Cruise's  Dig.  260, 270, 271 ;  Title,  Remainder,  Chapt.  1 ;  1  Pres- 
ton  on  Est.  64,  67 ;  Doe  v.  Perryn,  3  T.  R.  484.) 

When  the  child  of  Mrs.  Schermerhorn  died,  he  was  seised  in 
fee  of  one  sixth  of  the  real  estate,  and  absolutely  entitled  to  one 
sixth  of  the  personal  property  remaining  in  the  hands  of  the  trus- 
tees, for  Leonard  Beeckman's  children ;  subject  to  the  trust  while 
it  was  to  continue.  His  father  was  entitled  to  his  personal  estate 
under  the  statute  of ^tributions. 

He  also  took  the  real  estate  of  his  son,  pursuant  to  the  provis- 
ions of  the  statute  of  descents,  as  amended  in  1830.  (1  R.  S. 
751,  \  5 ;  Laws  of  1830,  ch.  320,  s.  13.) 

Tiiere  must  be  a  decree,  declaring  the  construction  of  the  will 
accordingly,  with  costs  to  the  respective  parties  out  of  the  perso* 
nal  estate. 


De  Klyn  v.  Watkins  and  others. 

The  juriadietion  of  the  court  of  chancery,  in  a  case  of  fraud,  of  tmst,  or  of  contract, 
is  rastainable,  whererer  the  person  sought  to  be  affected  is  found  ;  although  lands 
not  within  the  jurisdiction  of  the  court,  may  be  affected  by  the  decree. 

A  bill  was  filed  in  this  state,  against  sereral  defendants,  of  whom  one  lived  in  New 
Jersey,  but  was  served  with  process  here.  The  principal  subject  of  the  suit,  was 
land  in  New  Jersey,  owned  by  that  party,  but  land  in  New  York  was  also  af- 
fected ;  and  the  ground  of  the  suit,  was  a  fraudulent  transfer  of  the  whole,  exe- 
cuted here.  Heldy  that  the  court  had  jurisdiction  to  set  aside  the  conveyance  and 
make  a  decree  against  the  New  Jersey  defendant  and  his  lands. 
Oct  20, 1845 ;  January  2, 1846. 

The  bill  was  filed  in  September,  1841,  by  several  of  the  chil- 
dren and  heirs  of  Barent  De  Klyn,  against  Charles  De  Klyn, 
Charles  S.  Watkins,  William  H.  Ireland,  and  Joseph  Ireland ; 
all  of  whom  were  served  with  process,  and  put  in  answers.  The 
facts,  so  far  as  they  are  pertinent  to  the  legal  points  reported,  are 
stated  in  the  judgment  of  the  court.  On  the  cause  being  brought 
to  a  hearing,  it  was  suggested  by  the  counsel,  that  in  respect  of 
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Watkins,  the  principal  defendant,  and  of  the  property  which 
alone  was  attainable  in  the  suit,  there  was  a  question  of  jurisdic- 
tion raised  in  bis  answer,  which  if  decided  in  bis  favor,  would 
virtually  put  an  end  to  the  suit ;  and  there  was  a  great  mass  of 
testimony  to  be  read  and  considered,  if  the  merits  of  the  contro- 
versy were  to  be  disposed  of.  They  therefore  asked  to  have  the 
point  of  jurisdiction  heard  and  decided,  before  going  into  the 
merits.  The  court  acceded  to  the  request  of  the  counsel,  and 
the  suit  at  this  time,  was  argued  on  the  single  question  thus  pre- 
sented. 

A.  Benedict,  for  the  complainants. 

B.  W,  Bonney,  for  the  defendant,  WatkinVr 

The  Assistant  Vice-Chancellor. — So  far  as  it  concerns 
the  question  of  jurisdiction  raised  by  the  defendant  Watkins,  the 
case  may  be  thus  stated.  B.  De  Klyn,  being  seised  of  lands  in 
this  city  and  in  New  Jersey,  together  with  some  personal  pro- 
perty, was  induced  to  convey  and  make  the  whole  over  to  his 
son  Charles,  by  various  fraudulent  practices  of  the  latter,  and 
without  consideration.  Charles  subsequently  failed,  and  assigned 
the  property  to  the  defendants,  W.  H.  and  J.  Ireland,  for  the  ben- 
efit of  his  creditors.  The  assignees  sold  the  land  in  New  Jersey, 
at  auction,  and  Watkins  became  the  purchaser,  with  notice  of 
the  alleged  fraud.  The  De  Klyns  and  the  assignees  reside  in 
this  city,  the  fraudulent  conveyances  were  obtained  and  executed 
here,  and  the  sale  at  auction  was  made  here.  Watkins  resides 
in  New  Jersey^  but  was  served  in  this  city  with  the  subpcena  to 
answer  in  this  suit.  The  bill  prays  to  have  the  conveyances 
executed  by  B.  De  Klyn  set  aside,  and  to  have  the  lands  in  New 
Jersey,  as  well  as  here,  re-conveyed  to  his  heirs. 

The  defendant's  counsel  attempted  to  make  a  distrnetion  be- 
tween a  suit  to  compel  the  specific  performance  of  a  contract  for 
the  sale  of  lands  in  another  state,  and  this  case,  which  he  said 
was  one  relating  exclusively  to  the  title  of  land,  and  as  local  in 
its  nature  as  an  action  of  trespass  quare  clausumfregit^  at  law. 

The  counsel  was  well  aware,  that  the  court  had  uniformly  de- 
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creed  the  performance  of  such  contracts,  whenever  it  had  juris- 
dictioa  of  the  defendant's  person,  from  about  1663,  when  Archer 
V.  Preston  was  decided,  until  the  present  day.  (1  Eq.  Cas.  Abr. 
133,  pi.  3 ;  S.  C.  stated  in  1  Vern.  77,  by  Lord  Nottingham ; 
Penn  v.  Lord  Baliimorej  I  Yes.  Sen.  444 ;  Ward  v.  Arredondo^ 
Hopk.  R.  213 ;  Shattuck  v.  Cassidy,  3  Edw.  Ch.  R.  152.) 

It  is  difficult  to  perceive  why  a  bill  to  set  aside  a  conveyance 
of  land  situated  abroad,  relates  to  the  title  of  land,  any  more 
than  one  to  have  a  conveyance  decreed.  In  each  case  the  object 
is  to  divest  the  title  from  the  person  who  holds  it,  and  in  each  it 
is  attained  in  the  same  mode,  by  the  process  of  the  court  against 
the  person  of  such  owner. 

I  find  that  the  authorities  are  decisive  against  the  distinction 
claimed  by  the  defendant. 

In  the  case  of  the  Count  Arglasse  v.  Muschamp,  (1  Yern. 
75,  and  again  at  page  135,)  the  court  of  chancery  in  England, 
relieved  against  the  grant  of  a  rent  charge  upon  lands  in  Ireland, 
the  defendant  being  served  with  process  in  England.  The  de- 
cision  was  made  in  the  first  instance  by  Lord  Nottingham,  and 
was  confirmed  on  a  re  hearing,  by  Lord  Keeper  Guildford. 

In  Lord  Cranstoun  v.  Johnston,  (3  Yes,  jr.  170,)  Sir  R.  P. 
Arden,  Master  of  the  Rolls,  in  a  well  considered  judgment,  set 
aside  on  the  ground  of  fraud,  a  purchase  made  by  a  creditor  on  a 
sale  of  lands  in  Jamaica,  under  a  judgment  obtained  by  him 
there.  After  citing  the  cases,  he  says,  "  They  clearly  show  that 
with  regard  to  any  contract  made,  or  equity  between  persons  in 
this  country,  respecting  lands  in  a  foreign  country,  particularly 
in  the  British  dominions,  this  court  will  hold  the  same  jurisdic- 
tion as  if  they  were  situated  in  England.  Lord  Hardwicke  lays 
down  the  same  doctrine,"  (citing  3  Atk.  689.) 

The  reference  to  the  British  dominions^  does  not  afiect  the 
weight  of  the  authority,  for  the  action  of  the  court  could  not 
reach  the  land  itself  any  where  out  of  England. 

In  Guerrant  v.  Fowler,  (1  Hen.  &  Mun.  5,)  the  court  of  chan- 
cery in  Yirginia,  entertained  a  suit  to  set  aside  a  deed  obtained  by 
fraud,  the  lands  being  in  Kentucky,  and  one  of  the  two  defend- 
ants residing  in  that  state. 

In  Massie  v.  WaitSy  (6  Cranch,  148,)  where  the  court  sustained 
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the  jurisdiction  in  the  Kentucky  Circuit,  relative  to  lands  in 
Ohio,  on  the  ground  of  a  constructive  fraud ;  Chief  Justice  Mar- 
shall lays  down  the  principle,  that  in  a  case  of  fraud,  of  trust,  or 
of  contract,  the  jurisdiction  of  a  court  of  chancery  is  sustainable, 
wherever  the  person  be  found,  although  lands  not  within  the  ju- 
risdiction of  that  court  may  be  affected  by  the  decree. 

The  Chancellor  recognizes  this  principle  in  Mead  v.  Merritt^ 
(2  Paige,  402,)  and  Mitchell  v.  Bunch,  (2  ibid.  606 ;)  and  it  is 
conclusive  in  favor  of  the  jurisdiction  of  the  court,  upon  the  case 
made  by  the  bill. 

The  defendant's  objection  is  therefore  overruled,  and  the  cause 
must  be  heard  on  its  merits. 

Order  accordingly.(a) 


Frost  v.  Frost  and  Bevins.(6) 

Where  tenants  in  common  nnite  in  executing  a  joint  mortgage,  for  a  joint  and  mt- 
eral  debt,  one  of  them  has  no  equity  to  compel  the  mortgagee  to  receive  half  the 
debt,  and  to  proceed  against  his  co-tenant's  moiety  for  the  collection  of  the  other 
half,  although  he  tender  a  sufficient  bond  of  indemnity  against  eventual  loss. 

Nor  on  a  foreclosure  against  both  mortgagors,  will  a  decree  be  made  for  a  sale  of 
the  undivided  moieties  separately,  for  the  respective  half  parts  of  the  debt. 

The  doctrine  of  principal  and  surety  is  not  applicable,  and  the  creditor  is  entitled 
to  receive  his  whole  debt,  or  to  have  the  usual  ^decree  for  a  sale  of  the  whole 
premises. 

Albany,  January  12th,  1846. 

This  was  a  suit  to  foreclose  a  mortgage,  executed  by  James 
Frost  Jr.  and  John  L.  Bevins,  on  two  small  lots  of  ground  at 
Spraker's  Basin,  in  the  county  of  Montgomery.  The  mortgagors 


(a)  The  suit  was  brought  to  a  hearing  before  the  Assistant  Vice-Chaneellor,  on 
the  merits,  in  June,  1846  ;  and  on  the  24th  of  July,  he  dismissed  the  bill  with 
costs.  The  hearing  occupied  five  days,  but  there  was  no  legal  question  involved,  of 
sufficient  interest  to  be  reported. 

(5)  This  cause,  and  several  others  in  this  volume,  were  heard  at  a  special  term 
heU  9l  the  cupilol  in  the  city  of  Albany,  on  the  12th  day  of  January,  1846. 
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owned  the  premises  as  tenants  in  common.  On  one  of  the  lots 
a  lai^e  stone  building  was  erected,  sufficiently  capacious  for  two 
stores,  and  which  by  means  of  a  partition  had  been  so  occupied. 

The  complainant  held  a  subsequent  mortgage  given  by  J.  Frost 
Jr.,  on  bis  undivided  half  part,  including  another  house  and  lot. 
Before  the  suit,  Bevins  oflfered  to  pay  to  the  complainant  one  half 
of  the  sum  due  on  the  first  mortgage,  requiring  him  to  foreclose 
Frost's  undivided  share  of  the  premises  for  the  collection  of  the 
other  half,  and  offering  an  indemnity  against  loss.  The  com- 
plainant refused  to  accept  payment  of  a  part  of  his  debt. 

The  cause  was  heard  on  the  pleadings  and  proofs  as  to  Bev- 
ins who  answered,  insisting  on  these  facts. 

J.  C.  Wright,  for  the  complainant. 

The  only  real  question  is  as  to  selling  these  premises  in  par- 
cels ;  whether  one  of  two  mortgagors  has  a  right  to  insist  on  a 
foreclosure  against  the  other,  on  the  former  paying  to  the  mort- 
gagee one-half  of  the  amount  due.  We  contend  he  has  no  such 
right;  especially  where  the  property  mortgaged  is  indivisible. 
In  a  partition,  this  store  would  have  to  be  sold  entire.  A  sale  in 
undivided  moieties  will  lessen  the  amount  which  should  be  re- 
alized from  it,  and  we  as  junior  mortgagees  of  one  half,  have  an 
equity  to  prevent  such  a  loss.  No  case  can  be  found  for  selling 
indivisible  property  in  halves,  or  selling  undivided  half  parts  on 
a  mortgage  of  the  whole. 

We  were  not  bound  to  receive  a  bond  of  indemnity  as  to  half 
the  debt,  and  be  turned  over  to  a  suit  at  law  on  personal  securi- 
ty in  case  of  a  deficiency. 

The  complainant  has  nothing  to  do  with  the  equities  between 
the  mortgagors,  both  of  whom  are  liable  to  him  jointly  and  sev- 
erally, and  each  for  the  whole.  ^I'here  is  no  suretyship  as  to 
him,  or  for  him ;  nor  is  there  any  between  the  mortgagors  until 
one  of  them  pays  the  debt. 

R.  W.  Peckham^  for  the  defendant,  Bevins. 

Each  of  these  parties  in  respect  of  the  other,  is  a  surety  for  half 
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the  debt.  It  is  not  material  whether  the  store  can  be  sold  in  par- 
cels. What  is  the  objection  to  selling  equal  undivided  moieties, 
under  the  decree?  If  we  pay  half  of  the  debt,  who  is  bound  to 
pay  the  other  half?  Equity  requires  each  to  pay  half.  {Henry 
V.  Henry,  10  Paige,  314.) 

A  decree  may  be  made  between  co-defendants,  and  here  there 
is  a  prima  facie  equity  for  such  a  decree.  {Jones  v.  Grant,  10 
Paige,  348.)  The  complainant's  object  in  having  the  whole  sold, 
is  not  to  collect  his  debt,  but  to  buy  the  property  for  less  than  its 
value.  He  wants  to  sell  our  half  to  make  Frost's  half  better. 
His  second  mortgage  has  no  bearing  on  the  case.  There  is  no 
marshalling  of  assets  here.    (4  J.  C.  R.  17 ;  1  ibid.  415.) 

The  Assistant  Vice-Chancellor,  said  there  can  be  no 
sale  in  divided  parcels  here.  One  of  the  mortgagors  has  no  more 
right  in  the  east  half  or  the  west  half  of  the  store,  than  the  other. 
The  complainant  as  second  mortgagee,  has  no  particular  equity. 
He  stands  in  the  place  of  J.  Frost  Jr.  as  to  Bevins'  right,  in 
respect  of  that  mortgage,  and  cannot  force  on  a  sale  of  B.'s  half 
of  the  property  to  pay  his  first  mortgage. 

On  the  other  hand,  both  of  these  parties  are  principal  debtors, 
each  liable  to  the  complainant  for  the  whole  debt  secured  by  the 
joint  mortgage,  and  he  has  a  right  to  compel  either  of  them  to 
pay  the  whole.  So  the  doctrine  of  surety  is  not  applicable. 
They  joined  in  mortgaging  the  premises,  and  probably  by  that 
act,  intended  to  have  a  sale  of  the  whole,  if  any  sale  ever  became 
necessary.  This  is  the  more  probable,  because  the  legal  pre- 
sumption as  well  as  the  proof  is,  that  the  property  will  not  sell 
as  well  in  undivided  moieties  as  the  whole  would  together.  If 
they  had  intended  a  diflferent  result,  they  should  have  given  sep- 
arate mortgages.  A  mortgagor  under  the  circumstances  here 
disclosed,  is  entitled  to  receive  his  entire  money,  or  to  have  a  sale 
of  the  whole  premises.  He  camnot  be  driven  to  sell  an  undivided 
half  part,  for  the  payment  of  half  of  his  debt. 

In  regard  to  a  decree  for  Bevins  against  his  co-defendant,  the 
latter  is  not  represented  here.  He  was  called  upon  to  answer  the 
bill,  and  has  had  no  opportunity  to  answer  the  claim  of  Bevins. 

There  must  be  the  usual  decree  for  a  sale  of  the  mortgaged 
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premises,  and  Bevins  must  pay  the  additional  costs  incurred  by 
the  complainant  in  consequence  of  his  putting  in  an  answer. 

Decree  accordingly. 


New  v.  Bame. 

An  answer  stated  the  execution  and  delivery  of  an  aasignment  in  tnut  for  creditonr, 
and  referringr  to  the  instmment,  averred  that  a  copy  of  it  was  set  forth  in  a 
whedole  annexed,  to  which  the  defendant  referred  as  a  part  of  his  answer.  The 
answer  then  stated  the  recording  of  the  instrument  on  the  day  of  its  date,  and 
mentioned  the  book  in  which  it  was  recorded.  The  schedule  contained  the  as- 
signment at  length,  acknowledged  before  a  commissioner  of  deeds. 

Held,  that  the  deed  might  be  read  at  the  hearing,  under  these  allegations. 
Albany,  January  14th,  1846. 

This  was  a  judgment  creditor's  suit,  which  was  heard  on  the 
pleadings  and  proofs.  The  answer,  among  other  things,  stated 
that  on,  &c.,  the  defendant  executed  and  delivered  lo  W.  A.  D., 
an  assignment  of  all  his  real  and  personal  property,  except  such 
as  by  law  was  exempt  from  execution,  in  trust  for  the  payment 
of  his  debts  ratably,  &c. ;  '^  as  by  reference  to  the  said  assign- 
ment will  more  fully  and  at  large  appear,  a  copy  whereof  is 
hereunto  annexed,  marked  A.,  and  to  which  this  defendant  begs 
leave  to  refer ;  and  that  the  same  may  be  accepted  and  taken  as 
a  part  of  his  answer ;  and  which  said  assignment  was  accepted 
by  the  said  W.  A.  D.,  and  on  the  day  of  its  date,  was  recorded 
in  the  office  of  the  clerk  of  the  county  of  Columbia,  in  book  F. 
F.  of  deeds ;  as  by  the  certificate  of  the  clerk  thereon  indorsed, 
will  also  appear." 

The  complainant  objected  to  the  reading  of  this  deed  in  evi- 
dence, under  the  statement  in  the  answer. 

The  other  matters  involved,  were  of  no  general  interest. 

J.  C.  Newkirkj  for  the  complainant. 
K.  Miller^  for  the  defendant 
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The  Assistant  Vice-Chancellor,  decided  that  the  assign- 
ment was  so  far  set  out,  or  distinctly  referred  to,  in  the  answer, 
as  to  enable  the  defendant  to  read  it  at  the  hearing,  under  the 
seventy-fifth  rule  of  the  court.  That  the  answer  and  schedule 
together,  stated  it  as  a  deed  duly  acknowledged  and  recorded. 
A  decree  was  made  for  the  complainant. 


King  and  others  v.  McVickar,  J.  L.  Lawrence,  administrator, 
&c.,  and  others. 

J.  L.  Lawrknce,  administrator,  &c.,  v.  King  and  others. 

A  mortgagor,  and  one  to  whom  he  had  subsequently  conveyed  part  of  the  lots 
mortgaged,  subject  to  a  portion  of  the  debt,  applied  to  a  banker  to  advance 
money  to  satisfy  the  mortgagee.  The  banker  made  the  advance,  on  such  grantee 
of  part  of  the  lots,  agreeing  to  take  an  assignment  of  the  mortgage  for  his 
benefit  and  security,  as  against  the  lots  remaining  in  the  mortgagor ;  half  the 
sum  requisite  to  satisfy  the  mortgagee,  being  furnished  at  the  time,  ostensibly  by 
the  grantee.  Payment  was  made  to  the  mortgagee,  who  assigned  the  mortgage 
to  the  grantee  ;  and  he  soon  after  cancelled  it  of  record,  without  the  assent  or 
knowledge  of  the  banker. 

Heldj  that  the  transfer  for  the  benefit  of  the  latter  was  valid,  and  the  subsequent 
discharge  of  the  same  was  void,  and  that  he  could  re- instate  the  mortgage,  and 
foreclose  it  against  the  lots  still  owned  by  the  mortgagor,  and  against  a  second 
mortgagee  of  the  same,  whose  lien  was  prior  to  the  cancelment,  but  subsequent 
to  the  first  mentioned  mortgage. 

After  the  first  mortgage  was  cancelled,  the  banker  to  secure  his  advance,  obtained 
from  the  grantee  who  cancelled  it,  a  mortgage  on  other  lands  of  some  value ;  and 
subsequently  the  grantee  gave  to  him  another  mortgage  on  those  lands,  to  secnre 
debts  due  to  the  banker  as  trustee.  After  this  he  conveyed  the  lands  to  the 
banker  in  fee,  in  trust  for  several  persons.  It  appeared  that  as  between  the  orig- 
inal mortgagor  and  such  grantee,  ihe  latter  was  liable  in  respect  of  his  lots  for- 
merly subject  to  the  mortgage,  to  pay  a  part  of  such  advance.  Held,  that  on 
the  banker's  re-instating  and  enforcing  the  original  mortgage,  the  second  mort- 
gagee stood  in  the  place  of  a  surety  for  such  grantee  to  the  extent  of  his  liability 
to  make  good  the  advance,  and  was  entitled  to  that  extent,  to  the  benefit  of  the 
subsequent  security  taken  for  the  advance,  by  the  banker,  from  the  grantee. 

Held  also,  that  such  equity  of  the  second  mortgagee,  could  not  be  enforced  against 
the  beneficiaries  under  the  conveyance  to  the  banker  in  trust,  until  they  were 
made  parties  to  the  suit 
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A  cron  bill  in  behalf  of  th«  second  mortgagee  to  enforce  such  an  equity,  will  be 
sustained. 

Where  there  is  to  be  a  long  controversy  as  to  the  extent  of  the  equity  of  a  second 
mortgagee,  who  is  entitled  to  a  subsidiary  securily  obtained  by  the  first 
mortgagee ;  the  civil  law  rule  of  subrogation  will  be  adopted,  and  a  decree  for 
the  satisfaction  of  the  first  mortgage  made  at  once,  instead  of  requiring  the  holder 
thereof  in  the  first  instance  to  resort  to  his  ancillary  security. 

The  decree  will  at  the  same  time,  provide  for  the  second  mortgagee's  right  of  sub- 
rogation to  such  security. 

Parties  acquiring  liens  or  interests  subsequent  to  the  recording  of  a  mortgage,  must 
notify  the  same  to  the  mortgagee,  if  they  wish  to  infloence  or  control  his  action 
in  respect  of  the  lands  mortgaged. 

The  recording  of  a  mortgage  is  not  notice  of  its  existence  to  a  prior  mortgagee. 

A  party  setting  up  a  prior  legal  right  in  an  answer,  is  not  bound  to  deny  notice  of  a 
subsequent  lien  or  interest,  unless  such  notice  be  distinctly  alleged  against  him. 
The  rule  is  different,  where  one  is  resisting  a  prior  title,  on  the  ground  that  he 
purchased  in  good  faith,  without  notice. 

An  assignment  of  a  mortgage  to  one  who  has  taken  a  conveyance  of  a  part  of  the 
mortgaged  premises  from  the  mortgagor,  will  not  operate  as  a  merger  in  respect 
of  the  premises  still  owned  by  the  latter. 
Oct  21,  23,  23, 1845 ;  February  4,  ld46. 

The  first  cause  was  a  bill  filed  October  7th,  1842,  by  James 
G.  King,  Edward  Prime,  Samuel  Ward  and  Denning  Duer, 
transacting  business  under  the  name  and  firm  of  Prime,  Ward 
&  King ;  against  Benjamin  Yickar  and  Isaphene,  his  wife,  John 
L.  Lawrence,  administrator,  &c.,  of  Isaac  Lawrence,  deceased, 
and  William  Beach  Lawrence.  All  of  the  defendants  suffered 
the  bill  to  be  taken  as  confessed,  except  J.  L.  Lawrence,  admin- 
istrator, d&c,  who  put  in  an  answer,  setting  up  against  the  claim 
of  the  complainants,  various  rights  and  equities  founded  upon 
the  right  of  McVickar  to  compel  W.  B.  Lawrence  to  relieve  the 
lands  in  question  from  such  claim,  and  insisting  that  those  lands 
were  not  liable. 

In  May,  1843,  J.  L.  Lawrence,  administrator,  &c.,  commenced 
the  second  suit  above  entitled,  by  filing  a  cross  bill  against  the 
complainants  in  the  first  suit,  together  with  McVickar  and  wife, 
and  W.  B.  Lawrence  and  Esther  R.,  his  wife.  Answers  to  this 
bill  were  put  in  by  W.  B.  Lawrence,  and  by  Prime,  Ward  and 
King.  Replications  -were  filed  to  the  answers  in  both  suits,  and 
testimony  was  taken.   W.  B.  Lawrence  was  examined  as  a  wit* 
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ncss  for  the  complainants  in  the  first  suit,  and  B.  McVickar  for 
the  complainant  in  the  cross  suit. 

The  causes  were  heard  together  on  the  pleadings  and  proofs. 

It  is  not  deemed  necessary  to  state  the  pleadings  at  large  ;  and 
instead  of  inserting  the  testimony,  the  report  of  the  case  contains 
the  material  facts  as  ascertained  by  the  court,  which  were  as 
follows : 

On  the  16th  of  October,  1838,  McVickar  was  seised  in  fee  of 
a  parcel  of  land  in  the  city  of  New  York,  extending  from  Eighth 
to  Ninth  streets,  and  from  the  Sixth  Avenue,  easlwardly  227 
feet,  six  inches,  except  a  lot,  75  feet  by  23^  feet,  fronting  oa 
Sixth  Avenue,  at  the  corner  of  Ninth  street.  The  property  was 
known  as  lots  numbers  6,  7,  9,  11,  13  and  15,  Eighth  street, 
numbers  321,  323,  325,  327,  329  and  331,  on  Ninth  street,  and 
100,  102,  104,  106, 108,  110,  112  and  114,  Sixth  Avenue.  In  all 
this  property,  W.  B.  Lawrence  claimed,  and  bad  an  interest  as 
equitable  owner,  in  common  with  McVickar.  Previously  and  ou 
the  first  day  of  July,  1 836,  McVickar  had  executed  his  bond  for 
$50,000,  and  he  and  his  wife  had  executed  their  mortgage  to 
secure  the  bond,  to  W.  B.  Lawrence,  on  the  twelve  lots  on  Eighth 
and  Ninth  streets  above  described.  On  the  12th  day  of  July, 
1836,  W.  B.  Lawrence  assigned  the  bond  and  mortgage  to  The 
American  Life  Insurance  and  Trust  Company.  The  mortgage 
and  assignment  were  recorded  July  15,  1836. 

On  the  23d  of  May,  1837,  McVickar  and  wife  executed  a 
mortgage  to  the  same  American  Tiust  Company,  on  the  four  lots 
on  Sixth  Avenue  next  above  Eighth  street,  and  known  as  num- 
bers 100,  102,  104  and  106.  This  mortgage  was  recorded  in 
July,  1837,  and  was  given  as  further  security  for  the  debt  secu- 
red by  the  former  mortgage. 

On  the  16lh  of  October,  1838,  McVickar  executed  his  bond, 
and  he  and  his  wife  executed  their  mortgage  to  the  same  Trust 
Company,  for  the  payment  of  $55,000,  on  all  the  lots  above  men- 
tioned. The  mortgage  was  recorded  October  18th,  1838.  The 
sum  advanced  on  this  bond  and  mortgage,  was  only  $45,089  90 ; 
and  on  the  7th  of  March,  1839,  the  Trust  Company  by  reason 
of  the  deficiency,  released  from  all  their  mortgages,  the  lot  desig- 
nated as  seven,  Eighth  street.    On  the  first  of  September,  1839, 
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the  Trust  Company  released  and  discharged  number  9^,  Eighth 
street,  in  like  manner. 

On  the  lath  of  February,  1840,  McTickar  and  wife  executed 
a  mortgage  to  Isaac  Lawrence,  upon  all  the  before  mentioned 
premises  and  other  lands,  to  secure  him  for  all  advances  and  lia- 
bilities by  him  made  to  or  incurred  for  McVickar,  and  to  indem- 
nify him  against  the  same.  The  mortgage  was  recorded  three 
days  after  its  date.  At  the  period  of  these  suits,  the  premises 
mortgaged  were  insufficient  to  satisfy  those  liabilities  and  advan- 
ces, and  McVickar  was  unable  to  pay  any  deficiency. 

On  the  same  12th  of  February,  W.  B.  Lawrence  and  wiU 
executed  a  mortgage  for  the  like  purpose  to  Isaac  Lawrence, 
which  was  recorded  the  same  day,  and  conveyed  with  other  real 
estate,  all  his  right,  title  and  interest,  in  the  lots  herein  before 
described.  In  1842,  the  premises  subject  to  this  mortgage,  were 
entirely  inadequate  to  pay  the  amount  claimed  to  be  due  upon  it ; 
and  the  mortgagor  was  not  able  to  pay  any  deficiency. 

On  the  1st  day  of  June,  1840,  the  American  Trust  Company 
discharged  from  their  mortgages,  the  four  lots,  114  Sixth  Avenue, 
and  327,  329  and  331,  Ninth  street,  for  the  consideration  of 
$28,250,  and  received  for  that  sum  in  the  aggregate,  four  mort- 
gages of  McVickar  and  wife,  one  on  each  of  the  lots  released. 
These  mortgages  were  recorded  in  September,  1840,  and  in  the 
same  month,  were  assigned  by  the  American  Trust  Company  to 
The  New  York  Insurance  Company,  to  secure  $20,000.  Isaac 
Lawrence  at  the  same  time  executed  an  instrument,  giving  to 
these  four  mortgages  priority  over  his  mortgage  executed  by 
McVickar. 

At  this  time  there  remained  due  to  American  Trust  Com- 
pany, including  their  interest  in  the  four  mortgages  held  by  The 
New  York  Insurance  Company,  about  $68,089  90. 

On  the  8th  day  of  March,  1841,  Isaac  Lawrence  released  to 
McVickar  lot  331  Ninth  street,  from  the  lien  of  his  mortgage. 
The  release  was  recorded  the  same  month. 

On  the  15lh  day  of  May,  1841,  McVickar  and  W.  B.  Lawrence 
made  a  division  between  themselves,  of  the  premises  still  subject 
to  the  three  American  Trust  Company  mortgages  first  mentioned, 
and  apportioned  upon  each  lot,  a  share  of  the  amount  due  on 
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those  mortgages.  The  division  embraced  other  lots,  on  which 
there  were  similar  apportionments  of  liens.  In  this  apportion- 
ment, there  fell  to  W.  B.  Lawrence,  the  lots  326  Ninth  street, 
100,  102,  104  and  106,  Sixth  Avenue,  and  5,  13  and  15,  Eighth 
street ;  subject  to  the  payment  of  $35,760  in  the  aggregate,  to 
the  American  Trust  Company  on  the  original  mortgages.  And 
McVickar  received  lots  321  and  323  Ninth  street,  11  Eighth 
street,  and  108,  110  and  112  Sixth  Avenue,  subject  in  like  man- 
ner to  the  payment  of  $21,750,  on  the  old  mortgages. 

Besides  these,  327  and  329  Ninth  street,  were  allotted  to  W. 
'  B.  Lawrence,  subject  to  $8000,  on  each  of  the  mortgages  assign- 
ed to  the  New  York  Insurance  Company ;  and  331  Ninth  street 
and  114  Sixth  Avenue,  were  allotted  to  McVickar,  subject,  the 
former  to  $8000,  and  the  latter  to  $4260,  of  the  same  mortgages. 

Isaac  Lawrence's  administrator,  claimed  that  on  this  division, 
W.  B.  Lawrence  was  bound  to  pay  to  the  American  Trust  Com- 
pany in  the  whole,  $40,422  57,  and  McVickar  $25,327  43 ; 
besides  the  proportion  each  was  to  pay  to  the  New  York  Insu- 
rance Company.  And  each  was  to  bear  one  half  of  the  sum 
due  to  the  Trust  Company,  not  included  in  the  apportionment 

On  the  15th  of  May,  1841,  McVickar  and  wife,  conveyed  to 
W.  B.  Lawrence,  in  fee,  the  lands  which  in  the  foregoing  divi- 
sion were  allotted  to  him.  The  deed  expressed  a  consideration 
of  $74,250,  and  was  recorded  June  19,  1841.  At  the  date  of 
this  deed,  Isaac  Lawrence  released  the  lots,  thereby  conveyed, 
from  the  mortgage  executed  to  him  by  McVickar,  and  the  release 
was  recorded  at  the  same  time  with  the  deed.  Until  this  time, 
W.  B.  Lawrence  had  no  legal  title  to  the  lots  conveyed  to  him  by 
McVickar.  The  division  and  apportionment  between  those  par- 
ties, and  the  agreements  respecting  the  same,  were  not  recorded. 
The  deed  and  the  release  of  Isaac  Lawrence,  were  the  only  in- 
struments which  appeared  on  the  record. 

Prime,  Ward  &  King,  were  ignorant  of  the  matter,  except  that 
they  were  informed  that  McVickar  had  conveyed  to  W.  B.  Law- 
rence, certain  parts  of  the  property  mortgaged  to  the  American 
Trust  Company,  and  that  a  part  of  the  indebtedness  to  the  com- 
pany was  apportioned  among  the  lands,  allotted  to  the  parties 
respectively,  and  the  residue  was  to  be  borne  by  them  equally. 
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Previous  to  June  1841,  an  agreement  was  made  between  W. 
B.  Lawrence  and  McVickar,  and  the  American  Trust  Company, 
by  which  the  latter  agreed  to  receive  their  own  certificates  of 
deposit  then  outstanding,  in  payment  of  the  indebtedness  to  them 
on  McVickar's  mortgages.  The  sura  then  due  to  them  was 
about  $76,784  66,  and  their  certificates  could  be  bought  in  the 
city  of  London,  for  about  sixty  cents  on  the  dollar. 

W.  B.  Lawrence  and  McVickar  thereupon  applied  to  Prime 
Ward  &  King,  for  their  aid  in  obtaining  such  certificates,  through 
their  correspondents  in  London,  Messrs.  Baring,  Brothers  and 
Company ;  who  upqp  their  intervention,  purchased  sterling  cer- 
tificates of  the  American  Trust  Company,  amounting  to  £20,000. 

These  certificates  were  received  by  Prime,  Ward  d&  King  from 
Baring,  Brothers  &  Co.,  on  the  10th  day  of  June,  1841,  with  in- 
structions to  deliver  the  same  to  W.  B.  Lawrence,  on  receiving 
in  cash,  the  balance  due  for  their  cost,  which  calculated  to  Au- 
gust 31st,  when  the  remittance  therefor  would  be  realized,  amount- 
ed to  £10,274  10,  or  in  dollars  at  the  then  rate  of  exchange, 
$50,048  93.  The  residue  of  the  cost  of  the  certificates  £2000, 
had  been  remitted  to  them  by  W.  B.  Lawrence.  Of  the  sums 
paid  for  this  remittance,  he  and  McVickar  had  each  furnished  a 
portion.  They  differed  widely  as  to  ihe  sums  which  each  had 
advanced  for  the  purpose,  McVickar  claiming  he  had  paid  all 
that  his  lots  were  chargeable  with  in  the  apportionment,  and  W. 
B.  Lawrence  insisting  that  he  had  advanced  nearly  the  whole 
sum  himself.    The  testimony  left  this  matter  in  great  obscurity. 

On  the  19th  day  of  June,  1841,  Prime,  Ward  <fc  King  deliver- 
ed the  Trust  Company  certificates  to  W.  B.  Lawrence,- and  re- 
ceived from  him  $25,048  91,  which  sum  he  then  alleged  to 
them,  he  had  obtained  in  whole  or  in  part  on  the  security  of  a 
portion  of  the  lands  mortgaged,  which  had  been  conveyed  to  him 
by  McVickar  in  May  preceding.  He  requested  a  few  days  de- 
lay for  the  payment  of  the  balance  of  $25,000  for  the  certificates, 
avowing  the  object  to  be,  to  enable  McVickar  to  obtain  it  by  loans 
on  the  property  incumbered  in  favor  of  the  American  Trust  Com- 
pany ;  the  loans  were  stated  to  be  in  progress,  and  from  them 
Prime,  Ward  &  King  were  to  be  paid.  At  the  time  of  the  request 
for  delay,  it  was  agreed  between  them  and  W.  B.  Lawrence  (as- 
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suming  to  act  also  for  McVickar,  and  authorized  by  McVickar 
to  do  whatever  was  needful  to  effect  the  arrangement  with  the 
American  Trust  Company ;)  that  on  delivering  the  certificates 
to  that  company,  instead  of  satisfying  their  mortgages  executed 
by  McVickar,  which  were  a  lien  on  his  lots  as  set  off  in  the  divi- 
sion ;  the  bonds  and  mortgages  should  be  assigned  to  W.  B. 
Lawrence,  and  held  by  him  on  account  of  and  for  the  benefit  of 
Prime,  Ward  &  King. 

W.  B.  Lawrence  delivered  the  requisite  certificates  of  deposit, 
to  the  American  Trust  Company,  and  they  assigned  to  him  the 
three  bonds  and  mortgages  of  McVickar  heretofore  described. 

The  assignment  was  dated  and  recorded  June  18th,  1841,  and 
expressed  the  consideration  of  $68,534  66,  the  principal  and  in- 
terest then  due  to  the  Trust  Company  on  the  three  mortgages. 

Prime,  Ward  &  King,  as  a  further  security  for  the  $25,000, 
balance  due  for  the  certificates,  took  a  joint  and  several  note  for 
that  sum,  dated  June  19,  1841,  signed  by  W.  B.  Lawrence  and 
by  Isaac  Lawrence,  payable  with  interest  on  the  15th  of  August 
following.  The  latter  was  the  father  of  W.  B.  L.  and  the  father 
in-law  of  McVickar,  and  was  then  reputed  and  believed  to  be  a 
man  of  great  wealth,  and  as  being  a  sufficient  surety  for  that 
amount.  Previously,  and  on  the  12th  of  June,  Isaac  L.  had  writ- 
ten a  letter  to  Prime,  Ward  &  King,  agreeing  to  guaranty  the 
payment  by  W.  B.  L.  of  the  £20,000,  of  certificates,  if  they  would 
deliver  them  to  W.  B.  Lawrence. 

McVickar  and  W.  B.  Lawrence,  succeeded  in  negotiating  a 
loan  of  G.  Barclay,  which  was  to  pay  off  Prime,  Ward  &  King, 
and  which  loan  Isaac  Lawrence  was  to  guaranty,  and  was  to 
give  it  priority  over  his  mortgage  against  McVickar ;  and  W.  B. 
Lawrence,  being  about  to  leave  for  a  long  absence,  to  enable 
McVickar  to  complete  the  loan  in  his  absence,  without  the  know- 
ledge, assent  or  authority  of  Prime,  Ward  &  King,  on  the  24th 
day  of  June,  1841,  executed  satisfaction  pieces  of  the  three  Trust 
Company  mortgages  which  had  been  assigned  to  him,  and  the 
same  were  recorded  the  same  day,  and  the  mortgages  thereby 
cancelled  of  record.  Prime,  Ward  &  King,  claimed  that  this  act 
and  the  cancelment,  was  null  and  void  as  against  them. 

The  Barclay  loan  was  by  agreement  changed  to  other  lands 
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of  McVickar  and  W.  B.  Lawrence,  and  securities  thereon 
for  $20,000,  with  the  bonds  of  those  parties,  weie  prepared  and 
signed ;  but  before  Isaac  Lawrence's  signatures  were  obtained  to 
the  guaranty  and  priority  agreement,  he  died  suddenly,  intestate, 
on  the  12th  day  of  July,  184L  This  wholly  defeated  the  loan 
from  Mr.  Barclay.  No  payment  of  any  part  of  the  $25,000 
and  interest,  was  ever  made  to  Prime,  Ward  &  King,  and  they 
claimed  in  their  bill,  that  the  same  was  due  to  them  on  the  mort- 
gages to  the  American  Trust  Company  so  assigned  for  their  ben- 
efit, and  cancelled  without  their  authority.  They  thereupon 
prayed  a  foreclosure  and  sale  of  the  lands  which  were  subject  to 
those  mortgages  when  they  were  so  assigned,  and  payment  of 
the  $25,000  and  interest,  out  of  the  proceeds  of  the  sale.  They 
alleged  that  the  following  lots  of  McVickar,  were' still  subject  to 
the  mortgages,  and  not  conveyed  or  incumbered  except  to  Isaac 
Lawrence,  viz.  lots  11  Eighth  street,  321  and  323  Ninth  street, 
and  108,  110,  and  112,  Sixth  Avenue. 

John  L.  Lawrence  was  appointed  administrator  of  Isaac  Law- 
rence, on  the  19th  day  of  November,  1841,  and  on  an  investigation 
of  his  affairs,  it  was  found  that  his  estate  was  insolvent  to  a  large 
amount. 

McVickar  claimed  that  he  had  advanced  to  W.  B.  Lawrence, 
about  $14,800,  of  the  $25,048  93,  which  he  paid  to  Prime,  Ward 
and  King,  on  receiving  the  certificates.  On  the  other  hand,  W. 
B.  Lawrence  insisted,  that  he  had  furnished  the  whole  of  this 
sum  from  his  own  funds  and  means,  by  a  mortgage  to  the  Equi- 
table Insurance  Company  on  five  of  the  lots  which  McVickar 
had  conveyed  to  him  in  May  preceding. 

At  the  time  of  the  transfer  of  the  three  original  mortgages,  the 
Trust  Company  also  transferred  to  W.  B.  Lawrence,  their  sur- 
plus interest  in  the  four  mortgages  of  McVickar  assigned  to  the 
New  York  Insurance  Company.  It  was  also  claimed  by  Isaac 
Lawrence's  administrator,  that  the  Trust  Company  allowed  to 
W.  B.  Lawrence  $83,761  92  for  the  certificates  he  delivered  to 
them,  and  that  the  sum  beyond  paying  the  debt  on  the  McVickar 
mortgages,  was  applied  to  the  settlement  of  a  note  of  W.  B. 
Lawrence's. 

It  appeared  that  on  the  same  18th  day  of  June,  1841,  W,  B. 
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Lawrence  and  his  wife  executed  a  mortgage  to  the  New  York 
Equitable  Insurance  Company,  for  $25,000,  (with  his  bond  for 
the  same  sum,)  on  the  lots  6  Eighth  street,  and  100, 102,  104 
and  106  Sixth  Avenue.  This  loan  enabled  him  to  pay  to  Prime, 
Ward  &  King,  the  $25,048  93,  paid  in  cash  on  the  delivery  of 
the  certificates  of  deposit. 

W.  B.  Lawrence  and  wife,  on  the  1st  day  of  November,  1841, 
executed  a  mortgage  to  James  G.  King,  on  the  undivided  half  of 
six  lots,  on  Union  Square,  and  on  four  lots  near  the  former,  to 
secure  the  payment  of  the  note  of  $25,000,  signed  by  W.  B.  and 
Isaac  Lawrence  in  June  preceding.  This  mortgage  was  recorded 
January  21,  1842.  The  premises  had  been  discharged  by  Isaac 
Lawrence  in  his  life  time,  from  the  lien  of  the  mortgage  executed 
to  him  by  W.  B.  L.  Of  the  ten  parcels  thus  mortgaged  to  Mr. 
King,  six  were  foreclosed  and  sold  under  prior  mortgages,  leaving 
but  little  surplus ;  and  the  residue  were  incumbered,  two  of  them 
to  an  amount  exceeding  their  value.  The  other  two  were  undi* 
vided  interests. 

On  the  first  day  of  August,  1842,  W.  B.  Lawrence  and  wife 
executed  a  mortgage  to  James  G.  King,  on  the  same  lands  inclu- 
ded in  the  mortgage  of  November  1st,  1841 ;  to  secure  to  him  any 
liability  of  W.  B.  L.  to  him  individually,  or  as  a  trustee  for  others. 
This  mortgage  was  recorded  November  9,  1842. 

It  appeared  that  on  the  26th  of  April,  1843,  J.  G.  King  be- 
came entitled  by  a  decree  in  chancery,  to  recover  a  deficiency  of 
$10,051  26,  on  the  foreclosure  of  a  mortgage  executed  by  W. 
B.  Lawrence  in  1837,  to  Mr.  King,  as  trustee  under  the  will  of 
Rufus  King.  Isaac  Lawrence  was  liable  as  guarantor  of  the  debt, 
and  his  administrator  was  a  party  to  the  foreclosure.  An  execu- 
tion for  this  deficiency,  was  returned  wholly  unsatisfied  in  1843. 

Of  the  lots  which  W.  B.  Lawrence  obtained  by  the  deed  of 
McVickar  in  May,  1841,  five  were  mortgaged  to  the  Equitable 
Insurance  Company,  as  before  stated.  The  lots  13  and  15  Eighth 
street,  were  mortgaged  for  $6000  by  W.  B.  Lawrence  and  wife 
to  Morris  Robinson,  on  the  16th  day  of  November,  1841 ;  and 
he  having  assigned  the  mortgage  to  The  New  York  Life  Insurance 
and  Trust  Company,  December  29th,  1841,  W.  B.  L.  and  wife 
on  the  same  day  executed  to  the  latter,  a  further  mortgage  thereon 
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for  13000,  and  to  answer  all  other  liabilities  of  W.  B.  L.'s.  The 
lots  327  and  329  Ninth  street,  which  were  not  subject  to  the 
American  Trust  Company's  three  mortgages  in  May,  1841,  were 
subject  to  mortgages  for  $12,000,  executed  to  that  company 
and  assigned  to  the  New  York  Insurance  Company. 

On  the  29th  of  March,  1842,  W.  B.  Lawrence  conveyed  to 
James  G.  King,  in  trust,  the  two  last  mentioned  lots,  and  the 
five  lots  mortgaged  to  the  Equitable  Insurance  Company.  The 
trusts  were,  for  the  benefit  of  the  wife  of  W.  B.  L.  during  her 
life  as  to  the  income,  and  upon  her  death  to  convey  the  premises 
in  fee  to  such  of  her  issue  as  she  should  appoint,  and  in  default 
of  appointment,  then  to  her  issue  ;  with  sundry  powers  of  dispo- 
sal and  investment  in  the  trustee.  This  deed  was  recorded 
April  21,  1842. 

The  lot  326  Ninth  street,  was  mortgaged  by  W.  B.  L,,  on  the 
1st  day  of  November,  1841,  to  secure  $3885  60,  to  the  repre 
sentatives  of  W.  and  R.  Bruce. 

The  lots  embraced  in  all  the  conveyances  and  mortgages  of 
W.  B.  Lawrence  heretofore  stated,  and  which  had  been  conveyed 
to  him  by  McVickar,  had  been  released  by  Isaac  Lawrence  from 
the  lien  of  his  mortgage  against  McVickar. 

In  bis  cross  bill,  Isaac  Lawrence's  administrator  prayed  to 
have  the  securities  held  by  James  G.  King,  and  by  Prime,  Ward 
&  King,  marshalled ;  and  that  they  should  resort  for  their 
$25,000  and  interest,  first  to  the  mortgage  to  Mr.  King  of  the 
1st  November,  1841,  on  the  Union  Square  lots,  and  to  their  other 
securities,  aside  from  the  American  Trust  Company  mortgages ; 
and  to  be  restricted  under  the  latter,  if  capable  of  being  enforced^ 
to  the  balance  of  the  sum  which  McVickar  assumed  in  the  ap-* 
portionment,  as  between  him  and  W.  B.  Lawrence.  The  cross 
bill  was  founded  on  the  alleged  rights  and  equities  of  McVickar 
against  W.  B.  Lawrence,  at  and  prior  to  the  cancelment  of  the 
American  Trust  Company  mortgages,  and  the  lien  of  Isaac  Law- 
rence's mortgage  against  McVickar  upon  the  lots  which  Prime, 
Ward  &  King  sought  to  foreclose. 

The  answer  of  W.  B.  Lawrence  to  the  cross  bill,  insisted  that 
he  had  paid  more  than  his  share  of  the  amount,  which  in  respect 
of  his  lots,  he  was  bound  to  pay  of  the  American  Trust  Com- 
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pany  debt.  He  objected  that  the  cross  bill  was  improperly  filed, 
and  insisted  on  its  being  dismissed  with  costs.  The  course 
which  the  causes  took  at  the  hearing,  renders  it  unnecessary  to 
state  more  of  the  case  made  by  Mr.  Lawrence. 

James  G.  King,  Jr.,  and  Daniel  Lord,  for  Prime,  Ward  & 

King. 

G.  M.  Ogden  and  David  B.  Ogden,  for  J.  L.  Lawrence,  ad- 
ministrator, &c. 

W.  B.  Lawrence,  in  person. 

Mr.  King,  for  the  complainants  in  the  original  suit,  made  the 
following  points: 

I.  The  agreement  made  by  Prime,  Ward  &  King,  with  Wil- 
liam Beach  Lawrence,  that  the  latter,  should  take  from  The 
American  Life  Insurance  and  Trust  Company,  an  assignment  of 
the  mortgages  held  by  the  company  on  the  property  of  Benjamin 
McVickar,  and  hold  them  as  security  for  the  re- payment  to  Prime, 
Ward  &  King  of  twenty-five  thousand  dollars,  advanced  by 
them  to  enable  McVickar  and  Lawrence  to  carry  out  the  negoti- 
ation by  which  the  company  were  to  receive  their  own  certificates 
of  deposit  in  exchange  for  the  mortgages  held  by  them  on  the 
property  on  Sixth  Avenue,  Eighth  and  Ninth  streets;  was  a 
valid  agreement,  and  can  be  enforced  in  a  court  of  equity. 
( White  V.  Knapp,  8  Paige,  173 ;  Green  v.  Hart,  1  Johns.  R. 
680,  583,  690;  Runyan  v.  Mersereau,  11  Johns.  634;  Jackson 
V.  Blodgett,  6  Cowen,  202 ;  Deverich  v.  Baines,  Prec.  in  Chan, 
case  3 ;  Baily  v.  Boulcott,  4  Russell,  346 ;  Nab  v.  Nab,  10  Mod. 
R.  404 ;  Benbow  v.  Townsend,  1  M.  &  K.  506 ;  2  Story's  Eq. 
Jur.  280,  §  972 ;  2  Ponbl.  Eq.,  ch.  2,  §  4,  note  a  ;  Moses  v.  Mur- 
gatroyd,  1  J.  C.  R.  119 ;  3  Rev.  St.  668,  §  2— 2d  ed.,  Reviser^s 
Notes. 

II.  William  Beach  Lawrence  was  the  representative  of  both 
McVickar  and  Isaac  Lawrence  in  all  these  transactions.  They 
were  aware  of  what  he  had  done,  and  did  not  at  the  time,  nor 
afterwards,  notify  Prime,  Ward  <fc  King  of  their  dissent  from  the 
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arrangement  he  had  made,  and  are  consequently  bound  by  his 
acts. 

III.  The  cancelment  of  the  mortgages  by  William  B.  Law- 
rence, without  consideration,  and  without  the  knowledge  of 
Prime,  Ward  &  King,  was  unwarranted,  and  in  fraud  of  their 
rights,  and  did  not  divest  the  latter  of  their  previously  acquired 
rights,  nor  give  McVickar  and  Isaac  Lawrence  any  new  or  better 
rights.  And  Prime,  Ward  &  King  are  entitled  to  a  decree  for 
foreclosure  and  sale  of  the  premises,  as  if  such  cancelment  had 
not  been  made.  (2  Story's  Eq.  Jur.  629,  §  1258 ;  1  ibid.  120,  i 
109.) 

17.  The  rights  of  Prime,  Ward  &  King  to  the  decree  sought 
for,  are  irrespective  of  any  state  of  accounts  between  McVickar 
and  W.  B.  Lawrence.  Even  if  McVickar  had  paid  to  W.  B. 
Lawrence  all  which  as  between  them  he  was  bound  to  pay  of 
the  indebtedness  to  The  American  Life  Insurance  and  Trust 
Company,  and  was  in  no  ways  indebted  to  William  B.  Lawrence 
on  other  accounts ;  the  fault  of  his  representative,  if  fault  there 
were,  must  fall  on  him,  and  not  on  innocent  parties  dealing  with 
his  representative  ;  and  if  McVickar  cannot  claim  the  benefit  of 
such  alleged  payments,  Isaac  Lawrence,  whose  claim  would  be 
a  derivative  one  from  McVickar,  can  claim  no  more  than  the 
latter. 

V.  The  defendant  John  L.  Lawrence,  shows  no  grounds  for 
marshalling  the  assets,  and  compelling  Prime,  Ward  &  King  to 
resort  first  to  the  mortgage  on  the  Union  Square  property.  {Dorr 
V.  Shaw,  4  John.  Ch.  IL17]  Ex  parte  Kendall,  17  Vesey,  620 ; 
Ellismt  V.  Booth,  19  Johns.  493  ;  1  Story's  Eq.  Jur.  651,  §  634.) 

VI.  The  complainants  are  entitled  to  a  decree  of  foreclosure 
and  sale,  as  prayed  for  by  them,  and  to  payment  out  of  the  pro- 
ceeds, of  the  $25,000  due  them,  and  to  a  decree  that  the  cross 
bill  be,  as  against  them,  dismissed  with  costs. 

The  Messrs.  Ogden,  for  J.  L.  Lawrence,  administrator,  &c., 
argued  upon  the  following  points : 

1.  The  cross  bill  was  properly  filed.  We  seek  to  compel  the 
complainants  in  the  first  suit,  to  satisfy  their  debt  out  of  other 
property  than  that  mortgaged  to  our  intestate. 
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2.  The  great  question  is,  by  whom,  and  out  of  whose  funds, 
the  $26,000  ought  to  be  paid.  We  claim  that  the  complainants 
are  only  general  creditors  of  Isaac  Lawrence  on  the  guaranty, 
having  no  right  to  set  up  the  American  Trust  Company  mort- 
gages at  all.  And  if  they  have  such  right,  that  then  they  can 
obtain  only  half  of  their  debt  from  McYickar,  the  debtor  of  the 
intestate. 

3.  Those  mortgages  were  regularly  cancelled  of  record,  before 
the  death  of  Isaac  Lawrence,  and  their  discharge  remained  un- 
questioned from  June  19,  1841,  to  December  15,  1842,  when  the 
complainants  had  ascertained  that  their  other  securities  were 
insufficient. 

4.  Though  the  legal  title  was  in  McTickar  when  the  mortga- 
ges were  g'ven,  W.  B.  Lawrence  had  an  interest  in  the  properly, 
and  they  were  given  for  the  benefit  of  both  parties,  who  were 
joint  mortgagors  in  equity. 

5.  Isaac  Lawrence's  mortgages  were  executed  in  1840,  the 
complainants  knew  of  his  mortgages,  when  they  derived  their 
rights.  His  mortgage  against  W.  B.  Lawrence  became  opera- 
tive, when  McVickar  conveyed  the  lots  to  him.  (Perkins,  §  533 ; 
4  Kent's  Com.  98.) 

6.  The  complainants  had  notice  of  these  mortgages  by  the  re- 
cord in  the  office  of  the  register  of  deeds. 

7.  They  have  voluntarily  abandoned  their  clpim  against  W. 
B.  Lawrence's  lots ;  and  they  have  i)o  right  to  be  paid  the  whole 
out  of  McVickar's.  The  mortgages  if  cancelled  in  ,part,  are  can- 
celled in  the  whole.    It  is  a  joint  debt — an  entirety. 

8.  The  mortgages  were  only  to  be  held  by  W.  B.  Lawrence 
till  Isaac  Lawrence  executed  ,Iiis  guaranty.  This  is  shown  by 
the  dates.  The  latter  was  executed  June  19th.  All  the  other 
transactions  were  on  the  18th  of  June. 

9.  The  complainants  knew  of  W.  B.  Lawrence's  interest  in 
the  property  when  it  was  mortgaged,  and  of  the  conveyance  to 
him  by  McYickar  subject  to  a  part  of  the  mortgages.  They 
were  bound  to  inquire  as  to  the  extent  of  that  charge,  and  are 
therefore  chargeable  with  notice  of  the  division  of  the  lots  and 
the  apportionment  on  each. 

10.  By  that  apportionment,  W.  B.  Lawrence  was  to  pay  in  re* 
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spect  of  his  lots,  935,750,  and  McVickar  was  to  pay  $21,760,  of 
the  three  mortgages  to  The  American  Life  Insurance  and  Trust 
Company.  The  overplus  was  to  be  borne  equally.  In  fact, 
McYickar  had  paid  over  $24,000,  or  more  than  his  share,  when 
the  mortgages  were  assigned  by  the  company,  and  W.  B.  L.  had 
paid  only  about  $11,000.  He  was  thus  deficient,  the  very  amount 
advanced  by  the  complainants. 

'  11.  The  complainants  are  boundC  by  the  division  and  appor- 
tionment, and  by  this  result ;  and  they  have  no  equity  to  compel 
McVickar's  lots,  to  pay  the  sum  they  thus  advanced  for  W.  B. 
Lawrence. 

12.  Isaac  Lawrence's  administrator,  standing  as  a  surety,  has 
a  right  to  require  the  complainants  to  exhaust  the  security  af- 
forded by  W.  B.  Lawrence's  mortgages  to  James  G.  King,  before 
resorting  to  the  lots  of  McYickar  which  are  subject  to  the  intes- 
tate's mortgage. 

The  Assistant  Vice-Chancellor. — At  the  time  the  trans- 
action in  controversy  was  brought  to  a  close  with  the  American 
Life  Insurance  and  Trust  Company  in  June  1841,  their  mortga- 
ges executed  by  Dr.  McVickar,  were  indisputably  valid  liens 
upon  fourteen  lots  of  ground,  eight  of  which  had  been  conveyed 
by  McVickar  to  W.  B.  Lawrence  on  the  15th  of  May  preceding, 
and  six  were  still  owned  by  McVickar  himself. 

So  far  as  the  Trust  Company  is  shown  to  have  had  any  notice, 
the  whole  sum  requisite  to  discharge  their  mortgages  was  a 
charge  upon  all  the  lands  mortgaged,  and  that  company  mighc 
have  released  any  of  the  lots,  without  being  subjected  to  loss  in 
consequence  of  any  equities  of  Isaac  Lawrence,  or  any  existing 
between  Dr.  McVickar  and  W.  B.  Lawrence. 

Prime,  Ward  &  King  became  interested  in  the  subject  matter, 
on  their  advancing  the  $25,000,  on  the  purchase  of  the  Trust 
Company's  certificates.  So  far  as  they  were  chargeable  with 
notice,  on  succeeding  to  those  mortgages  in  the  manner  which 
they  allege  in  their  bill,  the  mortgages  were  the  first  lien  on  those 
fourteen  lots,  and  valid  for  the  $50,048  93,  which  was  payable 
for  the  Trust  Company  certificates.  They  received  $25,048  93, 
of  W.  B.  Lawrence,  and  advanced  the  residue,  as  they  insist,  on 
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the  security  of  the  mortgages  upoQ  the  lots  still  owned  by  Mc- 
Vickar. 

The  first  issue  made  by  the  original  suit,  is  on  the  fact  of  their 
having  thus  made  the  advance. 

On  this  point,  the  testimony  is  direct  and  positive,  that  they 
delivered  the  certificates  to  W.  B.  Lawrence,  upon  his  agreeing 
to  take  an  assignment  of  the  mortgages  from  the  Trust  Company, 
and  to  hold  them  as  a  security,  so  far  as  it  respected  Dr.  Mc- 
Yickar's  lots,  for  the  payment  to  them  of  the  $25,000. 

The  circumstances  relied  on  by  the  counsel  for  Isaac  Law- 
rence's administrator,  as  casting  doubt  upon  this  agreement,  are 
nearly  all  explained  by  the  fact  that  the  affair  occupied  two  days 
in  its  adjustment,  and  some  of  the  papers  were  dated  on  the  18th 
of  June  and  some  on  the  19th,  although  in  legal  consideration 
to  be  deemed  as  cotemporary  writings. 

The  next  question  presented  in  the  original  suit,  is  as  to  the 
right  of  the  complainants  to  make  such  an  agreement,  or  to  set 
up  the  mortgages  when  assigned,  against  the  lands  of  McYickar 
only. 

As  to  this,  there  is  no  technical  difficulty  in  the  way.  W.  B. 
Lawrence  was  not  the  mortgagor  in  either  of  the  mortgages. 
And  as  to  the  lots  owned  by  McVickar,  an  assignment  to  W.  B. 
Lawrence  would  not  operate  as  a  merger.  As  to  his  own  lots, 
it  might  so  operate,  pro  tanto^  unless  there  was  an  intention  to 
the  contrary ;  but  that  could  not  affect  the  lots  still  vested  in  the 
mortgagor,  where  the  intention  was  express,  to  keep  the  mortga- 
ges outstanding. 

The  objections  to  the  complainants'  right  are,  that  the  debt  was 
in  equity  a  joint  debt  of  McVickar  and  W.  B.  Lawrence  ;  that 
the  lands  mortgaged  had  been  divided,  and  the  greater  part  of 
the  debt  apportioned  upon  those  conveyed  to  W.  B.  Lawrence, 
who  was  bound  io  pay  such  apportionment ;  and  that  McVickar 
had  furnished  to  W.  B.  Lawrence,  all,  or  nearly  the  whole  of  the 
amount  which  in  respect  of  the  lots  retained  by  him,  he  was 
liable  to  pay  towards  the  purchase  of  the  certificates  which  were 
to  discharge  the  mortgage.  Also  that  Isaac  Lawrence  had  a 
junior  mortgage  on  McVickar's  lands,  and  his  rights  are  impaired 
by  the  proceeding  which  the  complainants  seek  to  enforce.  The 
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objections  assume  that  the  complainants  were  chargeable  with 
direct  or  constructive  notice  of  all  these  matters. 

1.  As  to  the  character  of  the  mortgage  debt  to  the  Trust  Com* 
pany.  It  was  at  law,  the  sole  debt  of  McVickar.  There  was 
no  joint  personal  liability  of  W.  B.  Lawrence,  and  in  one  of  the 
mortgages  he  was  the  mortgagee.  So  far  as  notice  to  the  Trust 
Company  is  concerned,  there  is  no  proof  that  they  ever  knew  of 
W.  B.  Lawrence's  interest  in  the  property,  either  before  or  after 
the  conveyance  to  him  on  the  15th  of  May,  1841.  The  com- 
plainants  are  therefore  not  subjected  to  any  notice  through  their 
assignors. 

As  to  the  complainants  themselves,  I  think  it  sufficiently  ap- 
pears that  they  were  aware  of  the  fact  that  W.  B.  Lawrence  had 
claimed  an  interest  in  the  mortgaged  premises  before  the  division 
in  May,  1841,  but  this  interest  did  not  make  him  a  joint  debtor, 
even  in  equity.  His  equitable  right  or  interest  in  the  lands,  (if 
he  really  had  any  right  beyond  an  honorary  one,)  was  subject  to 
the  mortgage  debt,  but  he  was  not  personably  liable. 

In  May  1841,  the  division  and  apportionment  was  mad«,  embra- 
cing lots  not  subject  to  these  mortgages,  and  other  mortgages  on 
such  lots.  Mr.  King  knew  that  there  had  been  a  division  of  the 
lands  between  McVickar  and  W.  B.  Lawrence,  but  he  knew 
nothing  of  the  particulars,  or  of  the  apportionment.  It  is  evident 
that  he  had  been  informed  of  the  execution  by  McVickar  of  a 
conveyance  of  some  of  these  lots  to  W.  B.  Lawrence,  but  it  does 
not  appear  that  he  had  seen  the  deed,  or  heard  of  its  contents. 
The  deed  was  not  recorded  till  the  19th  of  June ;  and  if  it  had 
been  recorded  a  month  before,  the  record  would  not  have  been 
notice  to  the  prior  mortgagee. 

This  presents  the  whole  subject  of  notice  to  the  complainants, 
as  it  is  disclosed  by  the  proofs.  Now  what  were  the  legal  and 
equitable  presumptions,  which  Mr.  King  was  authorized  or  re- 
quired to  entertain,  from  all  that  he  had  thus  learned  ?  The 
mortgages  which  he  was  about  to  obtain,  were  executed  on  four- 
teen lots.  The  title  at  that  time  was  in  one  man,  the  actual  interest 
in  two.  These  men  had  divided  the  lots  between  them,  and  the 
one  having  the  legal  title,  had  conveyed  to  the  other  the  lots  as- 
signed to  the  latter.    Mr.  King  had  never  heard  what  shares 
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each  had  in  th^e  lots  originally ;  nor  what  proportion  of  them  had 
been  assigned  to  the  one  or  the  other  in  the  division ;  nor  how 
they  had  arranged  the  liens  in  respect  of  such  lots,  if  they  had 
arranged  them  at  all.  It  appears  to  me  that  the  just  and  only 
inference  which  he  could  deduce  from  the  facts  known  to  him 
was,  that  the  parties  had  an  equal  interest  originally,  and  that  on 
their  division  they  had  made  an  equal  distribution  of  the  lots 
and  of  the  mortgage  debt.  I  am  not  sure  that  he  was  bound  to 
draw  any  inference  from  such  information,  which  was  to  affect 
bis  dealing  with  the  securities. 

But  it  may  be  said  he  was  put  upon  inquiry  by  these  facts ;  it 
was  incumbent  upon  him  to  ascertain  McVickar's  rights.  As 
representing  the  first  lien,  (when  he  became  assignee,)  I  think  he 
was  not  called  upon  to  pursue  these  inquiries.  He  could  stand 
upon  the  recorded  mortgages,  unaffected  by  events  subsequent 
to  their  being  recorded,  unless  such  events  were  distinctly  pre- 
sented to  his  consideration.  It  was  the  duty  of  parties  who  had 
acquired  subsequent  rights  in  the  property,  or  whose  existing 
rights  had  become  changed ;  to  notify  the  same  to  the  mortga- 
gees, if  they  were  liable  to  be  affected  by  the  action  of  the  lat- 
ter. 

In  this  case,  the  complainants  succeeded  to  all  the  rights  of 
the  Trust  Company,  and  are  not  liable  by  reason  of  constructive 
notice  of  the  apportionment  made  on  the  division  of  the  lands. 

There  is  no  evidence  that  either  the  Trust  Company  or  the 
complainants  had  any  information  of  the  alleged  payments  by 
Dr,  Mc  Vickar  to  W.  B.  Lawrence,  towards  the  former's  portion 
of  the  cost  of  the  Trust  Company  certificates. 

As  to  the  junior  mortgage  of  Isaac  Lawrence,  I  find  no  proof 
that  the  complainants  or  their  assignors  knew  of  its  existence. 
It  was  argued,  that  the  complainants  ought  to  have  denied  notice 
in  their  answer  to  the  cross  bill.  I  think  not,  because  the  cross 
bill  did  not  allege  notice.  It  is  not  like  the  case  of  a  defendant 
resisting  a  prior  or  better  title,  on  the  ground  of  a  bona  fide  pur- 
chase without  notice.  Here  the  parties  answering  the  cross  bill, 
were  meeting  an  equity  which  was  set  up  against  their  elder  and 
prior  legal  right. 

Then  it  is  said  that  the  record  of  Isaac  Lawrence's  mortgage 
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was  notice  to  the  complainants.  This  would  be  true  if  they 
were  purchasers  of  the  property  mortgaged  to  Isaac  Lawrence. 
But  in  fact  they  are  purchasers  of  a  title  prior  to  his,  and  they 
were  not  required  to  search  the  records  posterior  to  the  date  of 
that  title.  The  recording  of  a  deed  or  mortgage,  is  not  notice  of 
its  existence  to  a  prior  mortgagee.  {Stuyvesa}U  v.  Hone^  1 
Sand.  Ch.  R.  419.) 

The  result  is,  that  when  the  complainants  stipulated  for  the 
assignment  in  question,  they  had  a  right  to  assume  that  the 
$50,048  93,  payable  to  the  Trust  Company,  was  a  charge  de- 
volving equally  upon  McVickar  and  W.  B.  Lawrence,  and  that 
the  lots  of  each  were  to  bear  an  equal  proportion  of  the  burthen. 
On  delivering  the  certificates,  they  received  from  W.  B.  Law- 
rence, a  trifle  more  than  half  of  that  sum,  and  probably  knew 
that  he  raised  it  upon  a  mortgage  of  five  of  his  lots  which  were 
under  the  Trust  Company  mortgages.  They  were  therefore 
warranted  in  assuming  that  Dr.  McVickar  and  his  lots,  were  to 
pay  the  remaining  825,000;  and  it  was  both  competent  and 
proper  for  them  to  take  an  assignment  of  the  mortgages,  and  hold 
it  as  security  against  his  lots  for  the  repayment  of  that  sum. 

The  subsequent  cancellation  of  the  mortgages,  did  not  impair 
the  complainants'  rights  as  against  the  parties  now  before  the  court. 
Dr.  McVickar  participated  in  the  act,  and  neither  Isaac  Lawrence 
or  his  administrator,  have  derived  any  new  rights,  or  parted  with 
any  securities  in  consequence  of  the  cancellation.  It  was  wholly 
imauthorized  as  to  the  complainants,  a  violation  of  their  rights, 
and  as  to  them  is  void.  On  the  case  made  by  the  original  bill, 
the  complainants  are,  in  my  judgment,  entitled  to  the  relief  which 
is  therein  prayed. 

The  equity  which  the  administrator  of  Isaac  Lawrence  sets 
up  in  the  cross  bill,  aside  from  his  defence  to  the  original  suit, 
may  be  thus  stated.  Admitting  that  Prime,  Ward  &  King, 
were  entitled  to  advance  their  $25,000,  upon  an  assignment  of 
the  Trust  Company  mortgages,  and  to  hold  them  against  Dr. 
McVickar's  lands ;  yet  in  point  of  fact,  as  between  him  and  W. 
B.  Lawrence,  Dr.  McVickar  was  not  obligated  to  pay  that  $25,000. 
Mr.  W.  B.  Lawrence  ought  to  pay  a  considerable  part  of  it,  if 
not  the  whole.    Isaac  Lawrence,  as  a  junior  mortgagee  of  Mc- 

VoL.  III.  27 


210  CASES  IN  CHANCERY. 

King  v.  McVickar. 

Vickar's  lots,  had  an  equity  to  compel  W.  B.  Lawrence  to  dis- 
charge his  portion  of  the  $26,000,  in  order  to  relieve  those  lots  of 
McVickai's,  and  thus  to  benefit  Isaac  Lawrence's  security. 
That  W^  B.  Lawrence  could  not  by  his  own  act,  in  discharging 
the  Trust  Company  mortgages,  so  far  as  they  were  a  lien  on  his 
land,  without  paying  his  just  proportion  of  the  $25,000,  defeat 
this  equity  of  Isaac  Lawrence.  That  Prime,  Ward  &  King, 
having  obtained  from  W.  B.  Lawrence,  a  mortgage  for  the  further 
security  of  this  $26,000,  the  administrator  of  Isaac  Lawrence,  is 
entitled  to  the  benefit  of  that  mortgage,  so  far  as  to  exonerate 
Mc Vickar's  lots  from  W,  B.  Lawrence's  just  proportion  of  the 
$26,000.  And  it  is  alleged,  that  the  lands  thus  mortgaged  to 
Prime,  Ward  &  King,  are  still  liable  to  be  subjected  to  this  equi- 
ty, unaffected  by  any  subsequent  bona  fide  conveyance  or  in- 
cumbrance. 

In  answer  to  this  claim  made  by  the  cross  bill,  it  is  insisted, 
first,  that  the  case  thus  stated,  furnishes  no  ground  for  marshal- 
ling the  assets,  and  compelling  Prime,  Ward  &  King,  to  resort 
in  the  first  instance  to  the  mortgage  given  by  W.  B.  Lawrence ; 
and  Ex  parte  Kendall,  (17  Ves.  620,)  and  Dorr  v,  ShaWj  (4 
J,  C.  R.  17,)  are  relied  upon  as  authorities. 

In  both  of  those  cases,  the  attempt  was  by  a  junior  lien  credi- 
tor of  B.,  to  compel  a  senior  lien  creditor  of  A.  and  B.,  to  exhaust 
A.'s  property  first,  without  showing  any  equitable  right  in  B.  to 
have  the  latter  debt  charged  on  A.  alone.  Lord  Eldon  said,  and 
Chancellor  Kent  adopted  his  language,  that  there  must  be  a  right 
in  the  creditors  of  B.,  founded  on  some  equity  of  B.,  giving  him 
as  a  surety  or  otherwise,  a  right  to  compel  A.  to  pay  the  joint 
debt ;  that  it  must  appear  to  be  just  and  equitable  that  A.  ought 
to  pay  in  the  first  instance^  or  else  there  is  no  equity  to  compel 
the  creditors  to  go  against  A.,  who  have  a  resort  to  both  funds. 

In  my  view,  these  authorities  sustain  the  principle  of  the  cross 
bill*  On  the  case  stated,  when  McVickar  conveyed  the  lots  to 
W.  B.Lawrence  in  May,  1841,  by  force  of  the  apportionment  of 
the  liens,  the  lots  of  the  latter  as  between  himself  and  McVickar, 
became  liable  to  discharge  $46,939  90,  of  these  mortgages  to 
the  Trust  Company.  As  to  this  sum,  he  was  the  principal 
debtor  in  equity,  and  McVickar  was  his  surety  in  respect  of  the 
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lots  of  McYickar  still  liable  to  the  mortgages,  as  well  as  by  force 
of  his  personal  liability  on  the  bonds  accompanying  the  mortga- 
ges. Therefore,  when  the  mortgages  were  discharged,  McVickar 
had  as  against  the  lots  of  W,  B.  Lawrence,  the  precise  equity 
which  Lord  Eldon  and  Chancellor  Kent  described,  as  entitling 
one  of  the  joint  debtors  to  require  the  other  to  discharge  the  obli- 
gation. This  was  an  equity  which  was  bound  by  the  lien  of 
Isaac  Lawrence's  mortgage,  and  his  representative  may  avail 
himself  of  it.  {Kellogg  v.  Wood^  4  Paige,  678.)  McVickar's 
assent  to  the  discharge  of  the  mortgages  cannot  affect  this  lien, 
both  because  he  had  no  right  to  impair  it,  and  because  his  assent 
appears  to  have  been  given  under  the  expectation  that  his  lots, 
as  well  as  those  of  W.  B.  Lawrence,  were  to  be  actually  dis- 
charged. 

According  to  the  cross  bill,  W.  B.  Lawrence  has  not  satisfied 
the  amount  for  which  McVickar's  lots  were  incumbered  in  his 
behalf;  hence  the  equity  which  I  have  described,  continued  to 
the  extent  of  his  deficiency,  as  between  him  and  McYickar,  and 
the  junior  mortgagee  of  McVickar,  is  thus  placed  in  the  relation 
of  surety  for  W.  B.  Lawrence  in  respect  of  the  junior  mortgage 
on  these  lots  of  McVickar's. 

In  reply  to  the  claim  of  the  administrator  of  Isaac  Lawrence 
to  have  the  $25,000  mortgage  to  Mr.  King  marshalled,  it  is 
shown,  that  in  August,  1842,  W.  B.  Lawrencie  executed  a  further 
mortgage  to  Mr.  King,  on  the  lands  conveyed  by  the  mortgage 
of  November  1, 1841,  to  secure  any  indebtedness  of  W.  B.  Law- 
rence to  Mr.  King,  individually  and  as  trustee,  which  was  not 
otherwise  secured ;  and  it  is  then  shown,  that  Mr.  King  as  trus- 
tee, has  such  a  claim  against  W.  B.  Lawrence,  to  more  than 
$10,000,  for  which  Isaac  Lawrence  was  liable  as  guarantor. 

I  think  this  second  mortgage  does  not  impair  the  right  of  the 
administrator  to  relieve  McVickar's  lands  through  the  first  mort- 
gage to  Mr.  King.  Mr.  King  is  not  a  mortgagee  who  has  ad- 
vanced money  upon  the  faith  of  the  second  mortgage.  He  ob- 
tained it  for  a  precedent  debt,  and  has  not  parted  with  any  se- 
curity or  property,  in  consequence  of  its  execution.  His  equity- 
is  therefore  no  better  than  that  of  McVickar  and  his  mortgagee, 
and  theirs  being  prior  in  time,  must  prevail.    The  guaranty  of 
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Isaac  Lawrence  does  not  affect  the  question,  as  the  case  is  pre- 
sented here.  Before  giving  it  effect,  (if  such  a  circuitous  equity 
could  be  permitted,)  it  would  be  necessary  to  understand  the  state 
of  the  accounts  and  other  securities  existing  between  Isaac  and 
W.  B.  Lawrence,  between  Isaac  Lawrence  and  McVickar,  and 
possibly  those  between  the  Lawrence's  and  Mr.  King  himself. 

No  question  of  parties  is  raised  in  respect  of  these  mortgages, 
and  as  the  last  mortgage  was  in  Mr.  K.'s  name^  without  any  addi- 
tion as  trustee,  there  is  no  occasion  for  further  parties,  or  of  desig- 
nating him  as  trustee  in  order  to  proceed  with  the  cause. 

The  cross  bill  states  a  conveyance  by  W.  B.  Lawrence  to  Mr. 
King,  as  trustee  for  Mrs.  W.  B.  Lawrence,  of  various  lots  which 
were  subject  to  the  Trust  Company  mortgages,  and  seeks  to  have 
the  benefit  of  those  mortgages  against  such  lots  also,  by  way  of 
substitution,  to  make  good  W.  B.  Lawrence's  deficiency  in  pay- 
ing the  same.  As  to  two  of  those  lots,  (327,  and  329  Ninth 
street,)  there  is  the  further  ground,  that  the  mortgages  thereon 
held  by  the  New  York  Insurance  Company,  cover  in  addition  to 
their  debt,  a  portion  of  the  Trust  Company  debt,  which  was  dis- 
charged by  the  certificates  in  June,  1841,  and  as  to  such  portion, 
McVickar  and  his  mortgagee  have  a  right  to  the  benefit  of  those 
mortgages,  in  respect  of  W.  B.  Lawrence's  deficiency.  These 
questions  affect  the  rights  of  the  children  in  esse,  of  Mrs.  W.  B. 
Lawrence,  as  the  persons  presumptively  entitled  to  the  remainder 
of  the  trust  estate,  and  they,  as  well  as  the  trustee  as  such,  should 
be  parties  to  the  suit,  before  the  court  can  properly  dispose  of 
them. 

It  was  objected  to  the  cross  suit,  that  it  sought  to  introduce, 
and  have  a  decree  upon  new  subjects  of  litigation,  wholly  un- 
connected with  the  original  suit ;  and  Galatian  v.  Erwin^  (Hopk, 
B.  48,  &,  8  Cow.  361,)  was  cited.  In  that  case  the  decree  sought 
in  the  cross  suit,  was  based  upon  the  entire  overthrow  of  the  ori* 
ginal  suit,  besides  relating  to  lands  not  affected  by  the  original 
bill.  The  relief  sought  in  this  cross  bill,  proceeds  upon  the  foot- 
ing that  the  claim  in  the  original  suit  is  proper,  but  that  the  re- 
lief therein  ought  to  be  decreed  against  others  of  the  defendants, 
and  other  property  than  that  sought  to  be  primarily  charged.  I 
have  no  doubt  but  that  it  is  a  proper  case  for  a  cross  bill. 
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I  have  now  gone  over  the  points  of  law  raised  by  the  cross 
bill,  and  will  next  consider  the  only  disputed  fact  which  I  deem 
material  to  the  proper  disposition  of  the  cause  at  this  time,  which 
is  whether  W.  B.  Lawrence  has  paid  his  proportion  of  the  Trust 
Company  mortgages. 

In  this  inquiry,  I  set  out  with  the  apportionment  made  between 
him  and  McYickar  in  May,  1841,  and  I  must  say  unhesitating- 
ly, that  there  is  no  mode  of  stating  the  transaction,  upon  that 
basis,  by  which  I  can  make  out  that  lie  has  paid  the  share  of 
those  mortgages,  which  he  assumed  upon  his  lots  in  the  apportion- 
ment Whether  the  Trust  Company  debt  embraced  in  the  mort- 
gages assigned  to  the  New  York  Insurance  Company,  be  inclu- 
ded or  omitted ;  and  whether  the  calculation  be  made  on  the  full 
amount  of  the  Trust  Company  debt,  or  upon  the  sum  which  was 
required  to  pay  for  the  certificates  with  which  it  was  discharged ; 
the  result  is  in  this  respect,  the  same. 

In  this  conclusion  I  leave  out  of  view,  the  sums  which  Dr.  Mc- 
Yickar says  he  paid  towards  those  certificates,  and  take  all  that 
lAi.  Lawrence  gives  as  paid  by  himself.  I  do  this  irrespective 
of  the  propriety  of  McVickar's  claims ;  it  being  unnecessary  at 
this  time,  to  decide  their  validity. 

The  question  arises  between  Mr.  King  and  the  administrator, 
and  the  answer  of  W.  B.  Lawrence  is  not  to  be  weighed  in  dis- 
posing of  it. 

In  my  view  therefore,  the  cross  bill  is  sustained  in  its  principle, 
and  the  admi)fiistrator  of  Isaac  Lawrence  is  entitled  to  a  part  ojf 
the  relief  for  which  he  prays. 

As  to  a  portion  of  his  case,  further  parties  are  requisite,  and  the 
cross  bill  must  stand  over,  to  enable  him  to  bring  them  before 
the  court.  Inasmuch  as  the  case  may  be  varied  by  the  issues 
which  may  arise  between  him  and  the  new  parties,  I  will  not 
at  this  time  enter  into  the  details  of  the  payments  made  by  Mc- 
Vickar and  W.  B.  Lawrence  respectively,  towards  the  purchase 
of  the  Trust  Company  certificates.  I  trust,  when  that  question 
comes  up  for  decision,  it  will  be  better  elucidated  by  the  testi- 
mony, than  it  seems  to  be  by  the  papers  before  me. 

To  recur  to  the  original  suit.  The  complainants  have  a  clear 
right  to  enforce  the  amount-due  to  them  against  the  lots  of  Dr. 
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McVickar.  Although  by  Mr  King's  vigilance,  a  subsidiary  se- 
curity has  been  obtained,  to  which  the  cross  bill  shows  a  quali- 
fied right,  on  the  complainants'  debt  being  paid,  it  would  be  in3 
equitable  and  unjust,  longer  to  delay  their  remedy  against  the 
primary  fund,  in  order  to  settle  the  controversy  between  these 
other  parties,  in  which  they  have  no  interest.  This  considera- 
tion is  strengthened  by  the  fact,  that  the  further  delay  occurs  in 
consequence  of  the  omission  of  parties  in  the  cross  bill.  I  feel 
warranted  therefore,  under  the  circumstances,  in  adopting  the 
civil  law  rule  of  subrogation,  instead  of  requiring  the  complain- 
ants in  the  first  instance  to  resort  to  the  ancillary  securities  for 
their  debt. 

The  complainants  in  the  original  suit,  may  have  a  decree  re- 
instating the  Trust  Company  mortgages  against  the  lots  of  Mc- 
Vickar, and  for  a  sale  thereof  to  pay  the  amount  remaining  due 
to  them  on  the  $25,000,  and  their  costs  of  that  suit.  The  same 
decree  will  declare  that  Isaac  Lawrence's  administrator  is  entitled 
to  the  benefit  of  the  mortgage  to  Mr.  Kmg,  dated  November  1, 
1841,  (after  the  payment  of  such  amount  to  the  complainants,) 
to  the  extent  of  so  much  of  the  $25,000,  and  interest,  as  W.  B. 
Lawrence's  lots  ought  to  have  paid,  and  which  is  collected  out 
of  the  lots  of  McYickar.  It  will  further  direct  that  the  cross  bill 
stand  over,  with  leave  to  the  complainant  therein  to  add  parties, 
and  reserving  all  the  other  questions  and  directions  growing  out 
of  the  cross  suit ;  with  liberty  to  apply  <fec.,  and  for  any  party  to 
set  it  down  as  upon  the  equity  reserved,  on  the  complainants' 
omission  to  proceed.  On  amending  the  cross  bill,  the  complain- 
ant must  pay  the  defendant's  costs  of  the  hearing. 

As  the  suit  is  to  stand  over,  it  is  not  proper  in  this  stage  of  it, 
to  make  a  final  disposal  of  the  case  between  the  administrator 
and  W.  B.  Lawrence. 

^  Decree  accordingly. 
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The  New  York  Dry  Dock  Company  v.  The   American 
Lif'E  Insurance  and  Trust  Company  and  others. 


When  a  person  in  want  of  money,  applies  to  a  capitalist  for  his  note  payable  at  a 
fatare  day  ;  offering  as  security,  his  own  obligation,  with  an  indorser  or  a  mort- 
gage ;  and  the  respective  obligations  are  executed  accordingly ;  the  transaction 
is  a  loan. 

When  two  persons,  who  are  both  desirous  to  raise  money,  exchange  then*  own . 
notes  to  be  used  for  that  purpose  with  third  persons  ;  it  constitutes  an  exchange 
of  securities  merely.    The  effect  is  the  same  as  if  each  had  used  his  own  note, 
with  the  other's  indorsement. 

A  banking  company  in  New  York,  which  had  stopped  payment,  beiag  desirous  of 
borrowing  a  large  sum  of  money,  applied  to  a  Trust  Company  usually  lending 
money  in  New  York,  for  a  loan  of  their  certificates  of  deposit  payable  at  short 
dates,  and  offered  to  secure  the  payment  of  the  amount,  by  their  own  obligations 
and  a  mortgage  on  real  estate  of  sufficient  value.  The  Trust  Company  agreed 
to  issue  their  certificates  bearing  five  per  cent,  interest,  payable  in  London  with- 
in two  years,  for  JC48,000,  sterling,  on  receiving  the  bank's  promissory  notes 
for^  jC50,000,  sterling,  payable  in  London  at  the  rate  of  05  for  each  £1  ster- 
ling, with  six  per  cent,  interest,  within  seven  years  ;  secured  by  a  conveyance 
of  the  real  estate  to  trustees,  containing  a  provision  that  the  bank  should  pay  to 
the  Trust  Company  in  New  York,  the  respective  instalments  of  the  jC50,000, 
with  interest  at  seven  per  cent,  forty  days  before  each  instalment  should  mature 
in  London,  at  the  rate  of  $5,  for  every  £i  sterling.  It  was  understood  by  the 
parties,  that  the  Trust  Company  would  negotiate  the  bank's  obligations  in  Lon- 
don, with  their  own  guaranty,  in  order  to  meet  their  certificates  of  deposit.  The 
arrangement  was  consummated  between  the  parties. 

ndd,  1.  That  the  transaction  was  a  loan  by  the  Trust  Company  to  the  bank,  and 
not  an  exchange  of  paper,  or  a  sale. 

S.  That  the  reservatk>n  of  JtlSOOO,  or  four  per  cent  on  the  principal  sum  secured  to 
be  paid,  rendered  the  contract  usurious. 

The  notes  of  the  bank  were  negotiated  in  London,  to  bankers  there.  Held,  never- 
theless, that  the  contract  was  governed  by  the  laws  of  New  York. 

Whenever  a  commission,  in  addition  to  legal  interest,  is  charged  by  the  lender,  on 
discounting  a  bill  or  note,  or  on  making  advances  thereon,  unless  it  be  for  some 
real  service  distinct  from  the  loan  itself,  and  then  be  a  moderate  and  reasonable 
charge  ;  it  will  be  referred  to  the  use  of  the  money  loaned,  and  render  the  trans- 
action usurious. 

On  applying  for  a  loan,  the  borrower  offered  to  the  lender's  agent  a  collateral  ad- 
vantage, which  was  likely  to  be  prejudicial  to  the  former,  and  was  certain  to  be 
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profitable  to  the  latter.    The  offer  was  accepted  and  the  loan  was  made.    Held, 
that  the  offer  constituted  one  of  the  terms  and  conditions  of  the  loan. 
Novembel'  12,  13,  14,  Is)  1^45  ;  February  6,  I846.(a) 

The  bill  in  this  cause  was  filed  September  12,  1842,  and  as 
amended  August  2,  1843,  stated  that  the  complainants,  a  corpo- 
ration in  the  city  of  New  York,  having  banking  and  other 
powers,  in  July,  1838,  being  in  want  of  a  considerable  sum  of 
money,  to  enable  them  to  discharge  its  liabilities  and  their  bank 
to  resume  specie  payments,  opened  a  negotiation  with  Mr.  Duer, 
the  vice  president  of  The  American  Life  Insurance  and  Trust 
Company,  a  corporation  created  by  the  state  of  Maryland,  but 
then  and  still  having  an  office  or  agency  in  the  city  of  New 
York,  and  then  professing  to  loan  money  in  that  city ;  and  on 
learning  that  the  Trust  Company  would  loan  the  required 
amount,  the  complainants  proposed  to  secure  its  payment  by 
their  bonds,  secured  by  real  estate  in  the  city  of  New  York, 
worth  double  the  amount  borrowed. 

That  after  much  negotiation,  it  was  finally  arranged  and 
agreed  between  the  complainants  and  the  Trust  Company  by 
its  vice  president,  that  the  Trust  Company  should  loan  to  the 
complainants  two  hundred  and  fifty  thousand  dollars  for  a  term 
of  years,  upon  the  following  terms  and  conditions,  viz :  The 
complainants  should  give  their  bills  of  credit  or  bonds,  as  they 
were  called,  for  fifty  thousand  pounds  sterling,  payable  in  Lon- 
don to  the  order  of  Mr.  Duer,  bearing  interest  at  six  per 
cent,  per  annum,  payable  half-yearly,  on  the  fifteenth  days 
of  July  and  January,  until  paid,  and  calculated  at  five  dollars 
to  the  pound  sterling ;  £10,000  being  payable  July  15,  1842 ; 
£10,000,  July  15,  1843;  £10,000,  July  16,  1844;  and  £20,000, 
July  16,  1845 ;  and  that  the  same  should  be  chargeable  upon 
and  secured  by  the  complainants'  real  estate  in  the  city  of  New 
York,  worth  double  the  amount.    And  further,  that  the  com- 


(a)  The  reporter  has  been  induced  by  the  ftvquent  occurrence  of  defences  on 
the  ground  of  usury,  the  importance  of  the  questions  discussed  in  this  case,  and  the 
magnitude  of  the  interests  involved ;  to  deviate  from  his  usual  practice,  and  insert 
in  full  the  arguments  of  the  counsel  on  the  principal  pomts. 
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plainants,  instead  of  actually  paying  its  bills  of  credit  or  bonds- 
in  liondon.  and  the  interest  thereon  at  six  per  cent.,  should  pay 
the  bills  of  credit  or  bonds  to  the  Trust  Company  in  New  York, 
at  the  rate  of  five  dollars  to  the  pound  sterling,  and  interest  there- 
upon at  seven  per  cent,  half-yearly,  and  to  make  such  payments 
at  least  forty  days  previous  to  the  time  when  the  same  should 
fall  due  in  London.    The  complainants  being  in  effect  required 
to  pay  $260,000  to  the  Trust  Company,  at  seven  per  cent,  inte- 
rest, half-yearly,  in  New  York,  at  least  forty  days  before  the 
times  interest  and  principal  were  payable  in  London.    And  in 
addition  to,  and  forming  a  part  of  the  terms  of  the  loan  from  the 
Trust  Company,  the  complainants  were  to  allow  a  deduction  of 
one  per  cent,  on  the  nominal  amount  of  $250,000;  which  as 
represented,  was  to  enure  to  the  private  benefit  of  Mr.  Duer,  and 
to  be  .paid  to  him  upon  the  consummation  of  the  agreement. 
And  also  in  addition  to,  and  forming  a  part  of  the  terms  of  the 
loan,  it  was  agreed  that  the  complainants  should  guaranty  to 
Mr.  Duer,  that  upon  such  consummation,  (by  which  they  would 
be  enabled  to  resume  specie  payments,)  he  might  and  could  pur- 
chase in  the  market,  one  thousand  shares  of  their  capital  stock, 
at  seventy  per  cent,  on  its  par  value ;  that  being  the  reduced 
value  of  the  stock  at  the  time  of  making  the  contract ;  the  object 
and  intention  of  the  guaranty,  being  to  secure  to  Mr.  Duer  the 
advantage  of  purchasing  the  stock  at  the  then  price,  in  case  the 
contract  were  carried  out  and  their  resumption  of  specie  pay- 
ments should  increase  the  market  value  of  the  stock ;  and  to 
secure  him  against  the  rise  of  the  stock,  which  the  purchase  of 
so  large  an  amount  might  create  in  the  market.    Which  guar- 
anty, the  parties  then  justly  estimated  might  produce  a  loss  to 
the  complainants  exceeding  five  thousand  dollars,  and  a  profit  to 
Mr.  Duer  of  ten  thousand  dollars. 

That  the  Trust  Company,  instead  of  actually  loaning  to  the 
complainants  upon  the  securities,  the  sum  of  two  hundred 
and  fifty  thousand  dollars,  the  nominal  amount  was  agreed  to  be 
further  reduced  four  per  cent.,  and  then  instead  of  money,  that 
the  complainants  should  take  and  accept,  in  lieu  thereof,  certain 
certificates  or  obligations,  made  and  given  by  the  Trust  Com- 
pany, to  the  amount  of  twenty-four  thousand  pounds,  adding 
V0L.IIL  '  28 
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thereto  an  interest  of  five  per  cent,  per  annum,  and  made  paya- 
ble in  London,  (as  stated  in  the  certificates,)  part  payable  16th 
July,  1839,  and  the  remainder  1st  October,  1839,  and  twenty-four 
thousand  pounds,  bearing  an  interest  of  five  per  cent,  per  annum, 
payable  in  London,  in  two  years  from  the  fifteenth  day  of  July, 
1838;  such  certificates  issued  in  diflerent  sums,  but  generally 
for  about  the  sum  of  five  hundred  pounds  sterling. 

That  the  gross  nominal  amount  of  the  certificates  agreed  to 
be  taken  in  lieu  of  the  money,  was  forty-eight  thousand  pounds 
sterling,  or  allowing  five  dollars  to  the  pound,  the  same  amounted 
to  two  hundred  and  forty  thousand  dollars ;  and  that  the  value 
of  the  certificates  in  market  at  the  time  of  the  contract,  well 
known  to  both  partiesj  did  not  exceed  ninety  per  cent,  of  the 
nominal  amount  of  the  same,  and  could,  under  no  circumstan- 
ces, be  made  to  produce  more  than  $228,000,  out  of  their  nomi- 
nal amount  of  ^240,000,  from  which  product  was  to  be  taken 
the  two  thousand  five  hjmdred  dollars,  allowed  to  Mr.  Duer,  for 
commissions,  and  five  thousand  dollars  for  the  guaranty  of  the 
stock,  as  before  stated,  and  the  amount  of  proceeds  would  be  re- 
duced to  about  $220,000.  An  extract  from  the  books  of  the 
complainants  was  annexed  to  the  bill,  showing  the  amounts,  dates, 
and  minute  particulars  of  the  transaction. 

The  bill  further  stated,  that  the  moneys  designed  to  be  realized 
and  actually  agreed  to  be  loaned  to  the  complainants  by  the 
Trust  Company,  after  deducting  the  sum  required  by,  and  rep- 
resented to  be  for  Mr.  Duer,  did  not  exceed  the  sum  of  $220,000, 
and  for  which  the  Trust  Company  and  Mr.  Duer,  the  vice  presi- 
dent thereof,  as  such,  and  as  represented,  on  his  own  account, 
required  the  complainants,  as  the  security  for  such  proceeds  of 
$220,000,  and  with  the  usurious  intent  of  obtaining  more  than 
seven  per  cent,  per  annum  for  the  loan  of  the  money  to  the 
amount  of  such  proceeds,  to  give  their  bills  of  credit  or  bonds,  for 
the  gross  amount  of  fifty  thousand  pounds  sterling,  equal  to 
$250,000,  secured  by  real  estate,  worth  double  the  value  thereof. 

That  with  a  view  of  more  securely  avoiding  the  appearance 
of  usury,,  it  was  further  agreed  by  the  Trust  Company  and  the 
complainants,  and  executed  by  Mr.  Duer  the  vice  president,  that 
instead  of  giving  a  mortgage  in  form,  as  the  collateral  securiiy 
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to  ihe  Trust  Company,  a  deed  in  trust  of  the  real  estate  should 
be  made  by  the  complainants,  conveying  the  same  to  Mr.  Duer, 
and  Morris  Robinson,  and  Abraham  Crist,  for  the  purpose  of 
securing  the  payment  of  the  bills  of  credit  or  bonds. 

That  in  consummation  of  the  usurious  agreement,  the  com- 
plainants executed  aud  delivered  to  the  Trust  Company,  their  bills 
of  credit  or  bonds,  as  they  were  called,  according  to  the  terms  of 
the  agreement  as  before  staled.     And  they  also  duly  executed 
and  delivered  an  indenture  tripartite,  between  the  complainants 
of  the  first  part,  and  the  Taist  Company  of  the  second  part,  and 
Morris  Robinson,  John  Duer,  and  Abraham  Crist,  of  the  third 
part,  dated  the  24th  day  of  July,  1838,  and  which  deed  or  in- 
denture was  duly  executed   by  the  respective  parties  thereto. 
The  indenture  recited  that  the  complainants  had  determined  to 
issue  their  sterling  bills  of  credit,  for  fifty  thousand  pounds  sterling, 
payable  in  London,  at  the  times  and  in  the  manner  before  stated  ; 
the  payment  of  such  bills  of  credit,  being  specially  charged  on 
the  real  estate  of  the  complainants^  therein  mentioned.    And  the 
indenture  also  recited,  that  The  American  Life  Insurance  and 
Trust  Company  had  agreed  to  guaranty  the  payment  of  such 
bills  of  credit  and  interest,  as  they  should  respectively  fall  due 
and  become  payable.    And  it  was  also  recited,  that  it  had  been 
understood,  and  was  thereby  agreed,  that  the  Trust  Company 
should  pay  the  bills  of  credit  and  the  interest  thereon,  in  Lon- 
don, as  they  should  respectively  fall  due  and  become  payable, 
without  any  charge  for  remittance,  difierence  of  exchange,  com- 
mission, or  otherwise,  the  complainants  agreeing  to  pay  the  Trust 
Company  the  interest  upon  the  bills  of  credit,  at  the  rale  of  seven 
peir  cent,  per  annum,  half-yearly,  valuing  each  pound  sterling  of 
ihe  principal  at  the  rate  of  five  dollars,  at  least  forty  days  pre- 
vious to  the  time  when  the  same  should  fall  due  and  become 
payable  in  London ;  and  also  agreeing  to  pay  to  the  Trust  Com- 
pany the  amount  of  the  bills  of  credit,  at  the  rate  of  five  dollars 
for  each  pound  sterling,  at  least  forty  days  previous  to  the  time 
the  same  should  respectively  fall  due,  and  become  payable  in 
London.    And  further,  the  complainants,  by  the  indenture  tri- 
partite, as  therein  stated,  for  the  purpose  of  securing  the  payment 
of  the  bills  of  credit,  and  the  interest,  before  mentioned^  and  in 
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consideration  of  the  sura  of  one  dollar,  to  them  in  hand  paid  by 
the  party  of  the  third  part,  granted,  bargained,  aliened,  released, 
conveyed  and  confirmed  to  the  parties  of  the  third  part,  and  to 
the  survivor  or  survivors  of  them,  all  the  several  pieces  and  par- 
cels of  land,  set  forth  and  described  in  such  indenture  tripartite, 
situate  on  and  near  the  East  River,  between  Sixth  and  Eleventh 
streets,  in  the  Eleventh  Ward  of  the  city  of  New  York — to  liave 
and  to  hold  the  premises,  so  therein  described,  to  the  parties  of 
the  third  part,  and  to  the  survivor  or  survivors  of  them,  in  trust, 
for  the  purpose  of  satisfying  the  bills  of  credit,  and  interest  there- 
on, and  upon  the  following  condition,  viz :  In  case  the  com- 
plainants should  fail  to  pay  to  the  Trust  Company  the  bills  of 
credit,  before  mentioned,  or  the  principal  thereof,  in  the  manner 
before  stated,  then  it  should  be  lawful  for  the  parties  of  the  third 
part,  and  the  survivor  or  survivors  of  them,  and  it  was  made 
their  duty,  either  to  lease,  mortgage  or  sell  the  premises,  or  any. 
part  thereof,  and  out  of  the  avails  thereof,  to  pay  the  Trust  Com- 
pany the  interest  upon  the  bills  of  credit,  and  the  principal,  in 
the  manner  before  mentioned.  And  upon  the  further  trust,  that 
in  case  the  Trust  Company  should  at  any  time  thereafter,  fail  to 
pay  the  interest  upon  the  bills  of  credit,  or  the  principal  in  Lon- 
don, as  the  same  should  severally  fall  due  and  become  payable, 
then  iC  should  be  lawful  for  the  complainants  to  pay  the  bills  of 
credit,  and  the  interest  thereon  as  stated,  to  the  parties  of  the 
third  part,  or  to  the  survivor  or  survivors  of  them,  who  should 
then  provide  for  the  payment  of  the  same,  with  the  interest 
thereon,  as  the  same  became  due  ;  and  in  case  the  complainants 
and  the  Trust  Company  should  both  fail  to  pay  the  bills  of  credit, 
and  the  interest  thereon,  in  manner  and  form,  as  was  therein 
before  stated,  respectively  to  be  done,  then  it  should  be  lawful 
for  the  parties  of  the  third  part,  and  the  survivor  or  survivors  of 
them,  and  it  was  made  their  duty,  to  lease,  mortgage  or  sell  the 
premises,  or  any  part  thereof,  and  out  of  the  avails  to  pay  the 
bills  of  credit,  and  the  interest  thereon,  as  they  severally  became 
due  and  payable.  And  it  was  also  mutually  imderstood  and 
agreed,  that  in  the  execution  of  the  trusts  created  by  the  deed, 
the  parties  of  the  third  part,  should  be  entitled  to  receive  and 
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reimburse  themselves  all  costs  and  charges  in  the  premises,  and 
retain  reasonable  compensation  for  their  services. 

The  bill  further  stated  that  James  Morrison  of  the  cityof  Lon-r 
don,  was  the  holder  of  the  bills  of  credit,  or  bonds  so  given  by 
the  complainants,  to  £47,800  sterling,  or  thereabouts,  and  that 
the  residue  of  £2200  sterling,  was  in  the  hands  of  some  person 
or  persons  in  London  or  elsewhere,  in  foreign  parts,  wholly  un- 
known to  the  complainants.  That  the  premises  described  in  the 
deed  of  trust,  were  at  the  date  of  the  same,  of  the  value,  and  well 
worth  five  hundred  thousand  dollars,  and  were  free  of  all  incum* 
brances,  and  that  no  other  consideration  whatever,  was  received  by 
the  complainants,  or  moved  from  the  other  parties  thereto,  than 
the  usurious  consideration  before  set  forth. 

That  the  certificates  were  in  pursuance  of  the  contract,  received 
by  the  complainants  from  the  Trust  Company,  amounting  in  the 
whole  to  the  nominal  sum  of  £48,000  sterling,  or  $240,000,  at 
five  dollars  to  the  pound  sterling,  and  which  was  the  only 
amount,  and  the  only  manner  in  which  the  $260,000  was  loan- 
ed to  the  complainants  by  the  Trust  Company  ;  and  Mr.  Duer, 
when  so  delivering  the  certificates,  took  and  retained  one  of  them 
amounting  to  £500,  or  $2500,  as  and  for  the  one  per  cent,  for 
his  commissions,  in  pursuance  of  the  contract,  of  which  the 
Tnist  Company  had  notice,  and  the  same  was  also  well  known 
to  Messrs.  Robinson  and  Crist,  the  other  trustees.  That  the 
$240,000,  of  certificates,  were  not  worth  in  market,  (and  so  all 
the  parties  knew,)  exceeding  $228,000,  and  deducting  the  $2500, 
paid  to  Mr.  Dner,  not  worth  miicli  over  $225,000.  That  the 
complainants  actually  paid  in  addition,  a  loss  of  over  $5000,  on 
the  guaranty  of  the  one  thousand  shares  of  their  stock,  to  Mr. 
Duer,  at  the  rate  of  seventy  per  cent,  upon  the  par  value  thereof ; 
and  they  charge,  that  in  fact,  the  proceeds  of  the  certificates,  after 
making  the  deductions  specified,  did  not  equal  $220,000  ;  and 
this  result  was  certain,  and  well  known  to  all  the  parties  at  the 
time  of  contracting  the  loan,  and  which  was  usuriously  exacted 
on  the  one  side,  and  yielded  to  on  the  part  of  the  complainants 
upon  the  other  side,  as  the  only  means  of  obtaining  the  loan  from 
the  Trust  Company. 

The  JbiJl  further  charged  that  the  bills  of  credit  or  bonds,  so 
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given  by  the  complainants,  and  the  deed  of  trust,  so  given  to  se-* 
cure  the  payment  of  the  same,  were  so  given  upon  the  usurious 
contract  before  stated,  and  upon  no  other  consideration  whatever ; 
and  that  the  contract  was,  and  is,  usurious  and  void ;  and  that 
the  said  certificates  or  bonds,  and  the  deed  of  trust  being  founded 
upon  such  usurious  agreement,  in  violation  of  the  statute  regu- 
lating, the  interest  of  money,  are  void. 

That  the  Trust  company  threaten  to  proceed  and  collect,  and 
enforce  payment  of  the  interest  and  principal,  due  and  growing 
due  upon  the  usurious  agreement  stated  in  the  bill,  by  requiring 
the  trustees  to  take  possession  of  the  premises  conveyed  to  them, 
requiring  the  tenants  of  the  complainants  to  attorn  to  and  pay 
the  rents  to  them.  And  that  the  trustees  have  actually  issued 
and  caused  to  be  delivered  to  the  complainants'  tenants,  notices 
of  the  trust  deed,  and  of  their  title  to  the  rents,  and  forbidding 
the  tenants  to  pay  the  same  to  the  complainants,  and  requiring 
payment  to  be  made  to  the  trustees.  Which  notices  were  dated 
April  26, 1842. 

That  the  trustees  intend  to  assume  the  direction  and  control 
of  the  complainants'  property,  conveyed  to  them  in  trust,  and  con- 
tinue to  interfere  with  and  embarrass  the  complainants  in  the  en- 
joyment of  their  property,  and  the  rents  and  profits  thereof,  and 
by  their  threats  and  interference,  produce  irreparable  injury  to 
the  complainants. 

The  bill  prayed  that  the  conveyance  in  trust,  and  bills  of  cre- 
dit or  bonds  might  be  declared  void,  and  that  the  same  be  deliv- 
ered up  and  cancelled,  and  that  the  trustees  might  release  to  the 
complainants  the  premises  conveyed  to  them,  and  that  the  Trust 
Company,  and  the  trustees,  and  James  Morrison,  might  be  res- 
trained from  commencing  or  prosecuting  any  sui£  or  proceeding 
whatever,  to  obtain  the  premises  described  in  the  conveyance  in 
trust,  or  the  possession  thereof,  and  from  collecting  and  receiving 
the  rents  of  the  premises,  and  from  meddling,  or  interfering 
with  the  said  premises,  or  any  tenants  thereof,  and  from  hinder- 
ing or  interfering  with  the  complainants  in  the  enjoyment  of  the 
premises,  or  the  collection  of  the  rents  of  the  same ;  and  for  gen- 
eral relief. 

The  American  Life  Insurance  and  Trust  Company,  John 
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Duer  and  Morris  Robinson,  united  in  an  answer  to  the  bill,  in 
which  they  set  forth,  that  the  complainants  applied  in  March  or 
April,  1838,  to  the  Trust  Company,  through  Mr.  Duer,  to  aid  their 
bank  in  resuming  specie  payment.  The  negotiation  was  carried 
on  several  weeks,  and  on  the  9th  of  May  resulted  in  an  agree- 
ment, by  which  the  complainants  were  to  issue  their  bills  of  cre- 
dit for  £50,000  sterling,  as  stated  in  the  bill,  and  pay  them  in 
New  York  as  also  stated  ;  the  Trust  Company  were  to  guaran- 
ty  the  payment  of  such  bills  of  credit  and  interest,  were  to  take 
upon  themselves  all  the  risks  of  remittances,  fluctuations  of  ex- 
change, and  all  other  risks  attending  the  transmission  of  the 
funds ;  and  in  order  to  cover  and  protect  the  Trust  Company 
from  their  responsibility  in  the  guaranty  of  the  bills  of  credit  and 
their  assumption  of  such  risks,  and  as  a  commission  and  com* 
pensation  for  their  trouble  in  the  agency,  and  as  a  protection  to 
those  who  might  become  purchasers  or  holders  of  the  bills  of 
credit ;  the  complainants  were  to  secure  the  payment  of  the  same 
by  a  mortgage  or  pledge  of  their  real  estate ;  and  the  pound  ster- 
ling was  to  be  calculated  at  five  dollars.  It  was  further  agreed 
that  the  Trust  Company  should  purchase  the  bills  of  credit,  and 
in  payment,  should  issue  to  the  complainants,  the  certificates  of 
deposit  of  the  Trust  Company,  for  £48,000  'sterling,  with  such 
interest  and  redeemable  at  the  time  stated  in  the  bill.  And  the 
£2000  sterling  difference  between  the  bills  of  credit  and  the  cer- 
tificates of  deposit,  was  a  part  of  the  consideration  of  the  extraor- 
dinary risks  assumed  by  the  Trust  Company  in  remitting  nearly 
$500,000,  from  New  York  to  London,  exclusive  of  the  half  year- 
ly remittances  of  interest ;  which  risk  embraced  not  only  the 
solvency  of  drawers  of  bills,  by  which  the  funds  were  to  be  re- 
mitted, but  the  rate  of  exchange  at  the  several  times  when  made, 
the  solvency  and  fidelity  of  agents  in  London,  and  the  other  haz- 
ards attendant  upon  a  transaction  of  such  magnitude  and  du- 
ration. 

The  answer  further  stated,  that  the  price  of  the  certificates  or 
of  the  bills  of  credit,  entered  in  no  way  into  the  transaction,  as 
it  was  but  an  exchange  of  securities.  That  the  sterling  certifi- 
cates of  the  Trust  Company,  were  not  made  for  the  New  York 
market,  or  ever  sold  there ;  but  similar  certificates  of  theirs  were 
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at  that  time  selling  at  par  in  London.  The  agreement  as  stated, 
■was  consummated  by  the  issue  of  the  certificates  on  the  one 
hand,  and  the  bills  of  credit  on  the  other,  with  the  deed  of  trust 
set  forth  in  the  bill ;  and  this  was  the  whole  agreement  between 
the  parties.  The  answer  denied  that  any  stipulation  for  an  al- 
lowance or  deduction  of  one  per  cent,  to  Mr.  Duer,  or  for  a  trans- 
fer of  stock  of  the  complainants,  formed  any  part  of  the  negotia- 
tion or  agreement,  or  entered  into  the  same  directly  or  indirect- 
ly. The  title  to  the  complainants  property  conveyed  as  security, 
was  derived  from  various  sources ;  the  examination  of  the  titles 
was  long,  laborious  and  unusually  complex ;  and  for  this  service, 
his  opinion  on  the  titles,  preparing  the  securities,  and  the  respon- 
sibility incurred  by  him  therein,  the  complainants  paid  to  Mr. 
Duer,  who  was  the  counsel  of  the  Trust  Company,  one  of  the 
latter's  certificates  of  deposit,  for  £600,  as  a  counsel  fee.  That 
Mr  Duer  frequently  fixed  one  per  cent,  for  his  counsel  fee  in 
small  transactions,  and  in  all  it  made  a  fair  proportion,  hav- 
ing reference  to  the  transaction,  the  labor  and  the  responsibihty. 
The  fee  was  not  paid  to  him  as  an  officer  of  the  Trust  Com- 
pany, and  formed  no  part  of  the  contract  with  them.  The  party 
for  whose  benefit  the  titles  were  examined,  always  paid  their 
counsel,  and  the  complainants  well  understood  this  custom. 

The  answer  denied  the  arrangement  or  contract,  stated  in  the 
bill,  as  to  guaranteeing  to  Mr.  Duer  the  purchase  of  the  com- 
plainants' stock.  It  set  forth  that  during  the  negotiation,  or  after 
its  conclusion,  the  complainants'  president,  Mr.  Holmes,  oflered 
to  sell  to  Mr.  Dner  one  thousand  shares  of  such  stock,  at  seventy- 
five  per  cent,  which  was  then  above  the  market  price,  and  upon 
consulting  some  friends,  he  agreed  to  accept  it.  He  believed  it 
belonged  to  Holmes,  or  to  Him  with  other  directors  of  the  com- 
plainants' bank.  When  Mr.  Duer,  about  the  8th  of  June,  1838, 
requested  Holmes  to  transfer  the  stock,  he  was  told  that  Russell 
Stebbins,  another  director,  from  whom  Holmes  said  he  expected 
the  shares,  would  not  transfer  them  without  receiving  their  par 
value,  and  that  the  difierence  must  be  provided  for  in  some  way. 
Thereupon  Mr.  Duer  paid  to  Stebbins'  firm  $30,000,  being  the 
par  value  of  the  thousand  shares,  and  the  difference  between 
that  and  th€  price  agreed  upon,  was  paid  by  Holmes  in  a  post 
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Qote  of  the  complainants  for  $7334  37,  with  interest;  which 
note  ^as  given  to  the  Trust  Company,  who^  had  advanced  the. 
money  for  purchasing  the  stock.  Mr.  Duer  did  not  know  or 
understand  how  Holmes  obtained  the  post  note,  nor  whether  its. 
payment  would  be  a  loss  to  the  complainants.  The  answer  de- 
nied that  the  Trust  Company  had  any  concern  or  interest  in  the 
same ;  or  that  the  complainants  had,  to  the  defendant's  know- 
ledge or  information.  One  half  of  this  stock  was  transferred  to 
three  persons,  who  were  directors  in  the  Trust  Company,  and 
became  directors  in  the  complainants'  bank  ;  Mr.  Duer  retained 
four  hundred  shares,  and  one  hundred  went  to  another  person 
connected  with  the  Trust  Company. 

The  answer  denied  that  any  loan  was  agreed  to  be  made  by 
the  Trust  Company  to  the  complainants,  or  was  made,  or  any 
other  negotiation  entered  into  than  that  set  forth  in  the  answer* 
And  it  denied -that  the  agreement  was  corrupt  and  usurious,  in 
the  intention  of  the  parties,  or  in  contemplation  of  law.  The 
trust  deed  was  adopted  as  a  convenient  and  appropriate  form, 
and  for  no  other  purpose.  The  premises  conveyed,  were  at  the 
time  estimated  to  be  worth  $600,000,  but  they  have  greatly  de- 
clined in  value,  and  it  was  doubtful  whether  they  were  a  suffi- 
cient security  for  the  $250,000.  The  answer  further  stated,  tliat 
the  bills  of  credit  issued  by  the  complainants,  were  transmitted 
to  London  for  sale,  with  the  Trust  Company^s  guaranty,  and 
£2200  sterling,  were  sold  from  October,  1838,  to  December, 
1839.  producing  £2146  10s.  6d.  sterling,  net  to  the  Trust  Com- 
pany. The  price  became  so  low,  that  further  sales  were  deemed 
inexpedient,  and  in  Januar}*,  1840,  the  whole  residue,  £47,800, 
was  conveyed  and  assigned  to  James  Morrison,  of  London,  as 
security  for  £44,600  sterling,  advanced  by  him  to  the  Trust 
Company  on  their  bonds  and  the  bills  of  credit.  The  Trust 
Company  has  paid  to  the  holders  of  the  same,  £4000  sterling  of 
the  interest  which  has  accrued  thereon  since  January  16th,  1841, 
no  part  of  which  interest  has  been  paid  by  the  complainants. 
The  answer  denied  that  the  result  of  the  sale  of  the  certificates 
of  deposit  by  the  latter,  was  certain  and  well  known  to  the  par- 
ties when  they  contracted ;  or  that  there  was  any  thing  usuri* 
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ously  exacted  on  the  one  side,  and  yielded  to  on  the  other,  in  the 
arrangement. 

The  trustees  acted  in  discharge  of  their  duty,  in  proceeding  to 
control  the  possession  and  the  rents  of  the  property  conveyed  to 
them. 

The  answev  of  James  Morrison,  did  not  differ  essentially 
from  that  of  the  other  defendants,  except  that  he  bad  no  know- 
ledge or  information  as  to  the  consideration  on  which  the  com- 
plainants executed  their  bills  of  credit,  and  the  conveyance  in 
trust.  It  stated  that  he  was  the  holder  of  one  hundred  and 
thirty-three  of  those  bills,  amounting  to  £47,800  sterling,  which 
he  received,  believing  them  to  be  valid  and  available  securities, 
and  upon  sufficient  and  lawful  consideration.  That  he  took  the 
same  in  the  usual  course  of  business,  for  a  valuable  considera- 
tion, before  they  were  due,  and  is  entitled  to  payment  thereof, 
and  to  the  security  of  the  premises  conveyed  in  trust.  In  Janu- 
ary, 1840,  the  American  Trust  Company  owed  to  him  £45,288 
13s.  9d.  sterling,  for  which  he  then  held  those  bills  of  credit  as  a 
security.  The  company  paid  to  him  £5000,  and  assigned  to 
him  £44,500  of  the  bills  of  credit,  in  discharge,  when  paid,  of 
£40,118  16s.  7d.,  which  he  accepted  as  the  balance  of  such 
debt.  The  company  was  then  able  to  pay  him,  and  he  would 
have  enforced  payment  in  cash,  if  he  had  not  relied  in  full  faith 
on  the  bills  of  credit  so  transferred. 

The  answer  of  Abraham  Crist,  was  of  a  neutral  character. 
He  was  the  solicitor  and  counsel  of  the  complainants  when  the 
trust  deed  was  executed  ;  but  had  ceased  to  act  in  that  capacity. 

Replications  to  the  respective  answers  were  filed,  and  testi- 
mony taken  on  both  sides. 

Obadiah  Holmes,  on  the  part  of  the  complainants,  testified  that 
he  was  one  of  their  directors  in  1838,  when  the  bank,  after  ap- 
plying in  vain  to  the  city  banks  for  aid,  attempted  to  obtain  a 
loan  in  order  to  liquidate  the  demands  against  them,  and  thus 
take  their  property  out  of  the  hands  of  a  receiver,  and  dissolve 
an  injunction  then  outstanding  against  them.  He  was  after- 
wards their  president.  The  directors  appointed  the  witness  with 
R.  Stebbins  and  E.  D.  Comstock,  a  committee  to  effect  such  loan. 
The  witness  called  on  Mr.  Duer,  the  vice  president  of  the  Ameri- 
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can  Trust  Company,  and  opened  to  him  the  subject  of  a  loan. 
It  resulted  in  the  complainants  procuring  a  loan  from  thempf 
$250,000,  in  their  certificates  of  deposit  for  £48,000,  payable  in 
London,  for  which  the  former  gave  their  bonds  for  $250,000,  pay- 
able in  London,  secured  by  the  deed  of  trust.  In  the  course  of 
the  conversation  with  Mr.  Duer,  the  witness  told  him  that  the 
complainants  had,  as  he  supposed,  the  control  of  one  thousand 
shares  of  their  stock,  which  the  committee  would  sell  to  him  and 
his  friends,  at  a  liule  below  the  then  market  price,  and  would 
permit  them  to  nominate  directors  in  the  complainants'  institu- 
tion. Mr.  D.  then  remarked,  that  he  should  require  one  per 
cent.,  for  himself  individually,  and  for  commissions,  counsel 
fees^  iS&c. ;  all  of  which  was  acquiesced  in  by  both  parties,  and 
finally  consummated.  The  witness  stated  to  Mr.  D.,  that  the 
market  price  of  the  stock  was  greatly  below  its  intrinsic  value, 
particularly  after  a  loan  should  be  made ;  and  so  it  proved,  as 
the  stock  went  up  to  par  soon  after  the  loan  was  made.  Mr.  D. 
did  not  make  it  a  condition,  that  the  stock  should  be  furnished, 
but  the  committee  felt  obligated  to  furnish  it  after  the  loan  was 
made.  The  witness's  object,  was  to  get  him  interested  in  the 
complainants'  corporation,  so  that  he  might  make  money  and 
facilitate  the  committee's  arrangement  for  the  benefit  of  the  two 
companies.  The  witness  remonstrated  with  Mr.  D.,  in  regard  to 
the  allowance  of  four  per  cent,  discount  on  the  loan,  and  offered 
two  and  one-half  per  cent. :  but  he  insisted  on  the  four  per  cent., 
in  consideration  of  the  Trust  Company's  indorsing  and  becoming 
liable  on  the  complainants'  bonds.  Time  wastaken  by  the  wit- 
ness for  consultation  with. the  others  of  the  committee  and  the 
directors.  The  others  objected  particularly  to  the  arrangement 
relative  to  the  thousand  shares  of  stock,  but  on  reOection,  they 
ultimately  conceded  it.  (The  witness  then  stated  the  con- 
summation of  the  agreement,  as  it. appeared  in  the  pleadings.) 
The  property  conveyed  was  valued  by  sworn  appraisers  at  a 
little  over  $500,000.  The  witness  believed  he  could  realize  in 
London,  either  par,  or  within  one  or  two  per  cent,  of  it,  on  the 
Trust  Company's  certificates.  He  knew  a  house  where  he  could 
probably  get  the  money  for  them,  when  he  commenced  negotia- 
ting, and  Mr.  D.concurred  with  him  in  that  belief.    Mr.  D.  went 
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with  the  witness  to  that  house  to  ascertain,  and  on  the  object 
being  explained,  they  were  assured  that  an  advance  of  ninety 
per  cent,  would  be  made^  and  the  certificates  forwarded  by  the 
house  to  London  for  sale.  The  same  house  subsequently  made 
advances  on  them  accordingly.  The  loss  sustained  by  the  bank 
on  the  certificates  was  about  $20,000.  On  receiving  the  balance 
of  the  certificates,  the  witness  handed  to  Mr.  D.  one  of  <£600,  in 
accordance  with  their  agreement.  The  complainants  caused  a 
thousand  shares  of  the  stock  to  be  purchased  and  delivered  to  Mr. 
D.,  he  paying  for  it  according  to  the  understanding,  which  was 
about  74  or  7S  per  cent.  This  quantity  of  stock  was  hyjwthe- 
cated  to  the  complainants,  and  the  committee  supposed  the  parties 
interested  would  let  it  go  at  its  then  market  price,  about  76  per 
cent. ;  but  while  negotiating  for  it,  the  stock  advanced  nearly  to 
par,  the  parties  declined  to  let  it  go,  and  the  complainants  had  to 
buy  it  in  market  as  well  as  they  could.  They  had  to  pay  over 
$7000  more  for  it,  than  the  price  agreed  with'  Mr.  D.  It 
was  the  understanding  that  Mr.  D.  was  to  examine  the  title  and 
prepare  the  writings,  but  Mr.  Crist,  as  the  witness  believed,  per- 
formed those  services. 

On  his  cross  examination,  the  witness  stated  that  the  injunction 
and  receiver  had  been  on  the  complainants  about  a  year,  and  were 
in  the  firsi;  instance  obtained  on  the  application  of  their  directors. 
■  They  did  not  sell  oflF  the  real  estate,  because  of  the  gre^t  com- 
mercial depression,  which  they  thought  would  cause  a  sacrifice. 

When  the  witness  first  applied  to  Mr.  D.,  he  did  not  suppose 
the  Trust  Company  had  the  money  to  loan  to  such  tfn  extent  as 
he  wanted.  He  proposed  to  deposit,  securities  with  the  Trust 
Company,  and  a  mortgage  on  the  real  estate,  upon  which  the 
latter  should  issue  their  certificates  of  deposit.  Mr.  D.  proposed 
the  sterling  bonds  payable  in  London,  and  the  deed  of  tmst.  It 
was  the  second  or  third  interview,  when  he  said  he  should  ex- 
pecX  one  per  cent,  at  the  same  time  and  after  the  terms  of  the 
loan  were  mainly  agreed  upon.  It  was  a  charge  for  himself  as  a 
counsel  fee,  and  for  his  trouble  in  carrying  out  the  affair.  One 
of  the  committee  proposed  to  him  at  the  first  interview,  the  sale 
to  him  of  the  thousand  shares  of  stock.  This  was  intended  for 
•his  private  benefit,  and  the  witness  did  not  their  suppose  the  loss 
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would  be  much  to  the  complainants.  It  was  offered  to  him  at 
three  or  four  per  cent,  below  its  market  price.  The  loss  to  them 
was  occasioned  by  the  rise  in  value,  and  their  being  unable  to 
control  the  stock  as  before  mentioned.  The  committee^  when 
they  proposed  this,  did  not  suppose  the  securities  they  were  to 
gire  would  be  illegal  or  invalid.  Mr.  D.  proposed  that  their 
bills  of  credit  should  be  guarantied  by  the  Trust  Company,  to 
which  they  made  no  objection. 

The  witness  had  learned  from  London,  and  so  told  Mr.  D.  du- 
ring the  negotiation,  that  the  certificates  would  not  bring  quite  par 
there.  Since  June,  1838,  when  the  bank  resumed  payment,  to 
November,  1844,  exchange  on  London  has  ranged  in  New  York 
from  five  to  ten  and  a  half  per  cent. 

Russell  Stebbins,  a  witness  for  the  complainants,  testified  that 
he  was  a  director  from  January,  1830,  till  April,  1845,  and  their 
presidenl  from  February,  1841,  to  January,  1845. 

That  the  committee  to  negotiate  a  loan  of  $250,000,  to 
$300,000,  was  appointed  by  the  board  of  directors  on  the  9th  of 
May,  1838,  and  he  produced  a  copy  of  the  minutes  of  the  board 
on  that  occasion.  Mr.  Holmes  conducted  the  negotiation  and 
reported  to  the  others,  when  witness  went  with  him  to  Mr.  Duer. 
The  witness  objected  to  Mr.  D.,  to  the  rate  of  four  per  cent, 
charged  on  the  loan,  to  the  one  per  cent  commission  and  to  the 
thousand  shares  of  stock,  and  as  to  the  latter  told  him  the  com- 
plainants had  no  right  to  sell  it  in  that  way.  Mr.  D.  stated  that 
he  could  not  or  would  not  take  less,  and  intimated  by  his  man- 
ner, and  as  witness  believed  by  words,  that  if  they  did  not  choose 
to  take  it,  there  was  no  harm  done.  Mr.  Holmes  and  the  wit- 
ness then  left,  but  they  acceded  to  the  terms. 

(These  were  stated  substantially  as  by  Holmes ;  except  that 
this  witness  understood  the  stock  was  to  be  furnished  at  its  then 
current  rate,  between  70  and  75  per  cent.) 

The  loss  on  the  stock  was  adjusted  thus :  The  Trust  Com- 
pany furnished  the  $30,000,  which  was  necessary  to  buy  it,  and 
then  a  due  bill  of  the  committee  payable  to  that  company,  was 
given  to  Mr.  Duer,  for  the  difference  between  that  sum  and  the 
price  at  which  he  was  to  have  the  stock  furnished.  The  due 
bill  was  dated  June  8th,  1838,  and  it  was  afterwards  withdrawn 
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and  a  post  note  of  the  complaiDants  substituted,  dated  Novem- 
ber 20,  1S38,  for  $7847  87,  which  included  a  yearns  interest. 
The  receipt  at  the  foot  of  the  due  bill,  was  given  by  the  secretary 
of  the  Trust  Company.  The  market  price  of  the  stock  of  the 
Dry  Dock  Company  was  73  per  cent,  on  the  21st  of  April,  1838, 
73  to  73  J  on  the  12th  of  May,  74  on  the  16th  of  May,  78  on  the 
17tb,  80  to  81  on  the  18th  of  May  ;  and  from  thence  it  continued 
advancing  till  the  6th  of  June,  when  it  sold  for  97,  on  the  7th 
at  99,  and  on  the  8th  of  June,  at  par.  Mr.  Crist  examined  the 
title  of  the  lands  conveyed,  and  prepared  the  abstract,  for  which 
the  complainants  paid  him  $200.  He  also  drew  the  trust  deed, 
for  which  they  paid  him  850. 

On  his  cross  examination,  the  witness  stated  that  he  was  a 
large  stock-holder  in  the  Dry  Dock  Bank,  when  it  suspended, 
and  when  it  prepared  to  resume  specie  payment.  When  the 
complainants  made  their  application,  it  was  in  pontepiplation 
to  obtain  money,  to  pay  off  their  debts ;  yet  they  wanted  to  ob- 
tain credit,  and  were  willing  to  pledge  their  property,  to  raise 
the  means  to  pay  their  debts.  The  last  sale  of  their  stock  in 
market  prior  to  April,  1838,  was  on  the  10th  of  January,  at  70 
per  cent.  The  thousand  shares  of  stock,  were  intended  for  the 
private  benefit  of  Mr.  Duer,  but  it  was  a  part  of  the  general  ar- 
rangement, as  the  witness  understood  it.  It  was  understood  by 
both  parties,  that  the  certificates  of  deposit  were  to  be  sent  to  Lon- 
don, for  negotiation,  but  the  witness  did  not  know  that  the  bonds 
of  the  complainants  were  positively  to  be  sent  there.  Mr.  Duer 
was  counsel  for  the  Trust  Company,  in  respect  of  the  abstracts 
of  title  and  the  trust  deed. 

On  the  part  of  the  defendants,  Mr.  Duer  was  examined  as  a 
witness,  and  testified  in  substance  to  the  facts  set  forth  in  the  an- 
swer of  the  American  Life  Insurance  and  Trust  Company* 
He  also  stated  that  the  negotiation  was  commenced  by  Mr. 
Holmes  the  last  of  March,  1838,  and  he  first  applied  to  ascertain 
on  what  terms  the  Trust  Company  would  guaranty  the  Dry 
Dock  Bank's  bills,  of  credit  and  negotiate  them  in  London.  This 
could  not  be  done,  and  it  was  then  proposed  that  the  Trust  Com- 
pany should  become  the  purchasers  of  the  bills  of  credit  to  be 
issued  by  the  bank,  by  exclianging  therefor  their  own  securities, 
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and  shoald  assume  upon  themselves  the  payment  in  London  oC 
die  bank's  bills  of  credit,  and  the  payment  of  the  latter  by  the 
bank,  to  be  secured  by  a  conveyance  in  trust  of  the  real  estate  of 
the  bank.  A  long  time  was  consumed  in  the  settlement  of  the 
details  of  the  proposition.  There  was  no  proposition  at  any  time, 
for  a  loan  of  money  by  the  Trust  Company  to  the  complainants. 
It  was  well  known  by  the  parties,  that  the  former  could  not  have 
advanced  the  amount  required  in  cash.  The  complainants  knew 
that  the  Trust  Company  intended  to  sell  their  bills  of  credit. 
Hence  those  were  made  payable  in  London  ;  and  the  certificates 
of  deposit-were  made  payable  there,  because  the  complainants  ex- 
pected to  raise  funds  there  on  the  credit  of  the  Trust  Company. 
The  provision  for  their  paying  five  dollars  in  New  York,  for 
every  pound  sterling,  forty  days  before  the  time  of  payment  in 
London,  was  upon  the  consideration  that  the  Trust  Company 
guaranteed  and  undertook  to  pay  absolutely  in  London,  the  com- 
plainants bills  of  credit.  Such  payment  was  to  be  provided  for 
either  in  funds  (here  with  an  agent,  or  a  sufficient  credit  to  meet 
it.  To  provide  funds,  bills  of  exchange  were  to  be  purchased 
and  remitted.  The  agent  would  receive  a  commission  for  his 
services,  and  the  Trust  Company  risked  his  solvency  and  hon- 
esty, as  well  as  the  goodness  of  the  bills  of  exchange  used  for 
remittance,  and  the  chance  of  an  advance  in  the  price  of  ex- 
change. The  rate  of  five  dollars  to  the  pound,  was  fixed  upon 
as  a  part  of  the  compensation  for  these  risks  and  expenses.  The 
difference  of  £2000,  between  the  amoimt  of  the  certificates  and 
the  bills  of  credit,  was  intended  as  a  compensation  to  the  Trust 
Company  for  the  services  they  were  to  perform,  and  the  risks 
they  undertook,  in  the  transaction. 

The  bills  of  credit  were  all  indorsed  with  an  absolute  guaranty 
of  payment  of  both  interest  .and  principal,  by  the  Trust  Company. 

The  proposition  for  the  sale  of  one  thousand  shares  of  stock, 
was  made  to  the  witness  individually  ;  and  as  he  understood  it,  the 
stock  was  owned  by  Mr.  Holmes  and  others,  in  their  own  right. 
The  price  was  slightly  above  the  market  when  it  was  offered. 

The  price  was  seventy  per  cent,  at  which  the  stock  was  agreed 
to  be  sold.  When  the  bargain  was  consuinmated,  the  witness 
agreed  to  give  several  per  cent,  more  than  the  price  at  which  it 
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was  oflFered ;  and  did  give  something  more  than  75  per  cent. 
There  was  no  condition  or  stipulation  about  this  stock  in  the 
agreement  between  the  two  corporations.  It  was  a  private  mat- 
ter, resting  upon  the  honor  of  Mr.  Holmes  and  those  for  whom 
he  acted.  The  allowance  of  one  per  cent,  to  the  witness,  was 
paid  to  him  as  a  counsel  fee  for  examining  and  certifying  the 
title  to  the  lands  conveyed  in  trust,  and  settling  the  form  of  the 
securities  that  were  to  be  executed.  The  Trust  Company  had 
no  interest  in  the  allowance,  and  derived  no  benefit  from  it; 
and  it.  was  not  made  a  condition  of  the  loan.  The  witness  ex- 
amined the  abstracts  of  the  titles,  the  searches,  and  when  neces- 
sary the  original  deeds.  The  investigation  was  very  laborious, 
and  some  weeks  elapsed  before  it  was  completed. 

James  G.  King,  for  the  defendants,  testified  that  he  had  been 
a  banker  for  twenty  years,  as  a  member  of  the  firm  of  Prime, 
Ward  &  King,  and  was  conversant  with  dealings  in  exchange 
between  the  United  States  and  London.  When  employed  by  a 
principal  in  New  York,  to  make  a  remittance  to  London  by  bills 
of  exchange,  and  a  payment .  to  his  creditor  there,  the  charges 
would  be — for  purchasing  the  bills,  one-fourth  of  one  per  cent., 
for  making  the  remittance  under  guaranty,  which  including  pur- 
chasing, one  per  cent.,  banker's  commission  in  London,  half  of 
one  per  cent.,  and  the  interest  or  discount  in  London,  as  might . 
be  agreed  upon.  The  English  sovereign  ki  1838,  represented 
the  pound  sterling,  and  was  by  law  a  legal  tender  in  the  United 
States,  at  four  dollars  and  eighty-seven  cents.  The  charges  on 
remitting  in  sovereigns  from  New  York  to  England  are ;  for 
purchasing,  shipping,  and  effecting  insurance,  a  commission  of 
one  per  cent. ;  freight,  three-eighths  to  one-half  of  one  per  cent. ; 
insurance,  one-half  of  one  per  cent. ;  receiving  in  London,  con- 
verting and  paying,  a  commission  of  one  per  cent.  These  com- 
missions, in  a  continuous  course  of  reciprocal  business,  are  now 
usually  reduced  one -half.  In  order  to  give  five  dollars  to  the 
pound  sterling,  the  rate  of  exchange  would  be  twelve  and  one- 
half  per  cent,  premium,  without  any  commissions,  for  sixty  day 
bills,  which  is  the  usual  time  after  sight,  at  which  bills  remitted 
to  England  are  drawn.     The  market  price  of  sovereigns  in' 
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'New  York  is  generally  a  little  higher  than  the  value  as  fixed  by 
law ;  the  difference  sometimes  rises  to  a  half  per  cent. 

Samuel  Jaudou,  for  the  defendants,  testified  that  he  was  con- 
versant with  dealings  in  exchange  between  England  and  the 
United  States  for  twelve  years ;  first  while  cashier  of  the  Bank 
of  the  United  States,  for  fmir  years  as  a  banker  in  London,  and 
since  in  New  York.  The  ordinary  commission  for  purchasing 
and  forwarding  bills  of  exchange,  is  one-half  of  one  per  cent.,  in- 
cluding the  correspondence  ;  for  guaranty  or  indorsing  the  bills, 
one  per  cent ;  the  banker's  commission  in  London,  for  paying 
interest  or  dividends  in  small  sums,  is  one  per  cent.  The  dis- 
count on  the  bills  remitted,  depends  on  the  time  they  have  to  run, 
and  the  state  of  the  money  market.  The  rate  varies  from  two 
and  one-half  per  cent,  to  six  per  cent,  per  annum.  The  sover- 
eign in  1838,  was  of  the  value  of  four  dollars,  eighty-six  cents, 
and  one-tenth  of  a  cent.,  according  to  the  mint  assay  in  the 
United  States.  To  remit  to  England  and  pay  in  sovereigns,  the 
charges  would  ordinarily  be  three  per  cent.,  viz :  bullion  broker 
for  purchasing  and  packing,  one  quarter  of  one  per  cent. ;  insu- 
rance and  shipping  charges,  about  three-fourths  of  one  per  cent. ; 
freight  ordinarily,  one-half  of  one  per  cent. ;  commission  here, 
the  same ;  commission  in  London,  one  per  cent.  The  charges 
OQ  remitting  and  paying  interest  in  small  sums,  on  a  large  num- 
ber of  notes  in  London,  if  put  in  funds  in  New  York  forty  days 

i  before  due  there,  including  dii^count  on  the  bills  remitted,  would 

ordinarily  be  three  per  cent. ;  to  which  the  market  price  of  the 
bills  should  be  added.  The  legal  par  of  exchnnge  between  En- 
gland and  the  United  States,  according  to  the  laws  of  the  latter,  is 
nine  and  a  half  per  cent.  •  The  three  per  cent,  charges  added, 
would  make  exactly  five  dollars  to  the  pound  sterling,  that  the 
remittance  would  cost.  The  legal  rate  of  the  pound  sterling,  has 
been  altered  since  1838,  making  it  worth  a  little  less  than  it  was 
then.  To  remit  in  sovereigns  and  pay  in  London,  being  fur- 
nished here  forty  days  before  due  there,  the  witness  would  require 
here  five  dollars,  and  six  mills  and  83-lOOths  of  a  mill. 

I  James  Brown,  for  the  defendants,  testified  that  he  had  been 

engaged  about  twenty  years  in  buying  and  selling  foreign  ex- 

i  change.    His  firm  in  New  York  is  Brown,  Brothers  &  Co.    For 
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remilting  to  London  in  bills  of  exchange,  assuming  the  risk,  and 
paying  over  there  in  dividends  on  notes  varying  from  £100  to 
£800,  and  amounting  to  near  £50,000 ;  engaging  in  1838  to  do 
thi8>;  the  charges  would  be,  for  purchasing,  one-half  to  one  per 
cent.,  probably  half  per  cent.,  the  amount  being  large ;  for  re- 
mitting and  guarantying,  one  per  cent.^  commission  in  London, 
one  per  cent. ;  discount  at  the  rate  of  five  per  cent,  per  annum. 
The  reduction  in  the  value  of  the  sovereign  since  1838,  has  beea 
about  one-fourth  of  one  per  cent.  To  remit  in  sovereigns  and 
pay  dividends  as  before  mentioned,  the  charges  would  be,  foi 
purchasing  and  remitting,  including  brokerage,  one  per  cent.,  if 
in  sums  of  $5000  at  a  time  ;  if  $10,000  or  more,  three-quarters 
of  one  per  cent. ;  freight,  one-quarter  to  three-eighths ;  insurance 
one-half  of  one  per  cent. ;  paying  in  London,  one  per  cent. ;  and 
then  the  shipping  charges,  which  would  be  a  mere  trifle  on  coin. 
The  charge  for  accepting  or  indorsing  paper  at  six  months, 
without  funds  in  hand,  but  with  sufficient  security,  Would  be 
about  two  and  one-half  per  cent,  by  those  engaged  in  such  busi- 
ness. To  make  a  }>ayment  in  London  of  £1000,  due  in  forty 
days,  on  being  furnished  with  specie  funds  here,  the  witness 
would  charge  from  three  and  one  half  to  three  and  three-fourths 
per  cent.  Stated  separately,  the  cost  of  remitting  and  paying  by 
bills,  and  by  sovereigns  is  thus :  By  sovereigns,  one-fourth  to 
one-half  per  cent,  premium  for  the  coin,  one-half  to  three-fourths 
for  purchasing,  one  per  cent,  commission  in  London,  one-fourtb 
to  three-eighths  for  freight,  one-half  to  three-fourths  for  insurance  ^ 
making  from  two  and  one-half  to  three  and  three-eighths  per 
cent.  By  bills  of  exchange,  one-half  to  three-fourths  for  purcha- 
sing, one  per  cent,  for  guaranty  and  remitting,  commission  in 
London  one  per  cent.,  discount  for  the  sixty-three  days,  83~100ths 
per  cent. ;  making  from  three  33-lOOths  to  three  58-lOOths  per 
cent. 

George  Griswold,  for  the  defendants,  testified  that  he  has  been 
engaged  in  foreign  commerce  thirty-five  years,  and  a  portion  of 
his  business  has  been  that  of  remitting  and  drawing  on  London. 
The  ordinary  charges  for  remitting  in  bills  and  paying  dividends 
in  London,  in  the  manner  before  mentioned,  are,  for  buying,  one- 
fourth  of  one  per  cent,  i  for  remitting  and  guarantying,  one  per 
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cent. ;  for  paying  over  in  London,  one-half  to  one  per  cent. ;  and 
to  cash  the  bills  in  London,  intei^st  at  five  per  cent,  per  annum. 
For  a  like  operation  in  sovereigns,  the  charges  would  be,  for 
brokerage  in  buying,  one-half  per  cent. ;  one-half  to  three-fourths 
for  insurance,  depending  on  its  being  in  summer  or  winter; 
freight,  three-eighths  to  one-half;  commission  in  London,  one- 
half  to  one  per  cent. ;  and  sundry  petty  charges  for  shipping  and 
discharging.  For  accepting  or  indorsing  negotiable  bills  at 
six  months,  without  funds  in  hand,  but  with  sufficient  security 
for  ultimate  reimbursement,  the  usual  charge  would  be  two  and 
one-half  per  cent. 

The  defendants,  also  read  in  evidence  the  act  of  the  legislature 
of  Maryland,  incorporating  the  American  Life  Insurance  and 
Trust  Company,  and  the  several  acts  amending  and  consolidating 
the  same. 

S,  Sherwood,  for  the  complainants- 

I.  The  transaction  set  forth  in  the  bill  of  complaint  and  admitr 
ted  by  the  answers,  originated  in  the  application  by  the  New 
York  Dry  Dock  Company,  to  the  American  Life  Insurance  an4 
Trust  Company,  for  a  loan.  The  form  was  devised  by  the  lat- 
ter, for  the  purpose  of  securing  to  themselves  a  greater  profit  thaa 
seven  per  cent,  per  annum,  for  the  money  which  they  should  ad- 
vance or  pay  to  the  con^plainants. 

The  whole  object  of  the  complainants  was  to  obtain  money, 
nothing  short  of  which  would  enable  them  to  resume.  The  cer- 
tificates of  deposit  were  received  by  them  as  cash.  There  wa9 
clearly  a  loan  on  one  side,  and  a  giving  of  security  oa  the  other. 
And  the  result  of  this  gross  usury,  showing  a  loss  to  the  comr 
plainants  up  to  July,  1845,  of  $63,563  73,  beyond  legal  interest, 
awakened  the  concern  of  the  stockholders,  and  induced  them  to 
come  into  this  court,  to  settle  the  equities  of  the  case,  upon  the 
law  of  the  land.  The  answer  seeks  to  justify  it,  first  as  a  purr 
chase,  next  as  an  exchange  of  securities,  and  lastly  as  to  the  de- 
duction of  four  per  cent,  on  the  ground  of  the  guaranty. 

1.  It  was  not  a  purchase.  By  their  charter,  the  Trust  Company 
could  not  guaranty^  .e;?cqept  bills  and  notes  \yhich  the^  had  preyjl- 
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ously  discounted  or  purchased,  and  which  they  then  held.  So  a 
purchase  in  this  case  will  not  stand  with  the  guaranty,  pro- 
vided for  in  the  same  contract.  And  the  complainants  could  not 
sell  their  own  bills  of  credit. 

2.  It  was  not  an  exchange  of  paper.  That  consists  simply  of 
passing  the  paper  of  the  one  to  the  other,  without  any  other  con- 
sideratioM.  ,  This  was  unlawful  on  the  part  of  the  complainants. 
(1  R.  S.  589,  §  1,  subd.  7.) 

3.  It  was  not  justifiable  as  a  guaranty,  because  the  Trust  Com- 
pany's charter  prohibited  it  in  such  a  case. 

4.  It  was  simply  a  loan.  The  complainants  who  were  bound 
to  resume  specie  payment,  or  lose  their  charter,  applied  to  the 
Trust  Company,  who  kept  an  office  for  the  ostensible  purpose  of 
loaning  money,  explained  its  necessity  and  their  situation  and 
wants ;  asked  for  a  loan  of  money,  and  offered  improved  real  es- 
tate as  the  security.  They  applied  there,  because  there  only  such 
large  sums  as  $250,000,  or  $300,000,  were  to  be  had.  They  did 
not  ask  for  an  exchange  of  paper,  or  a  guaranty,  or  for  a  pur- 
chase of  their  obligations.  The  Trust  Company  devised  the  form 
of  the  transaction,  and  pointed  out  how  their  certificates  would 
produce  the  money.  They  all  treated  it  as  a  loan,  and  so  called 
it,  and  Mr.  Duer  does  so  still,  except  when  placed  on  his  guard 
and  made  to  discriminate. 

III.  The  contract  between  the  parties,  actually  reserved  a  grea- 
ter premium  to  the  American  Life  Insurance  and  Trust  Com- 
pany, than  seven  per  cent,  per  annum,  and  is  therefore  void. 

1st.  The  4  per  cent,  discount  made  upon  the  bonds  or  bills  of 
credit  of  the  complainants,  on  the  giving  of  certificates  of  deposit 
at  the  rate  of  £96,  for  £100,  was  usurious  and  made  the  contract 
void. 

This  is  excused  by  the  extraordinary  risk  and  hazard  of  trans- 
mitting the  moneys  to  Great  Britain,  and  disbursing  them  there. 
As  to  this  excuse,  the  complainants  were  to  pay  in  New  York, 
and  the  contract  was  in  every  respect  to  be  performed  here. 
There  was  no  risk  or  hazard  about  it.  The  Trust  Company 
wtre  to  advance  their  money,  (or  their  certificates,  which  is  no 
worse  for  them,)  to  a  solvent  bank,  in  which  their  directors  want- 
ed and  took  stock,  on  abundant  real  estate  security ;  and  the  four 
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per  cent  was  simply  for  advancing  the  money.  It  is  said  the 
certificates  were  payable  abroad  on  time,  but  it  was  by  paying 
here  five  dollars  for  every  pound  sterling,  which  covered  remit- 
tance, commissions  and  all  charges ;  and  would  enable,  them 
to  remit  in  coin,  covered  by  insurance.  The  $5,  for  £1,  made 
the  transaction  equal  to  cash  in  London. 

2d.  The  dilQFerence  charged  between  the  rate  of  five  per  cen  t. 
interest,  on  the  Trust  Company's  certificates  of  deposit,  and  the 
seven  per  cent,  interest,  required  to  be  paid  on  the  complainants' 
bonds  or  bills  of  credit,  made  the  transaction  usurious. 

3d.  The  sum  of  five  dollars  required  to  be  paid  by  the  com- 
plainants per  pound  sterling,  made  the  transaction  usurious. 

4th.  The  allowance  of  one  per  cent,  to  the  vice  president  of 
the  American  Life  Insurance  and  Trust  Company,  was  a  condi- 
tion of  the  loan,  and  made  the  transaction  usurious. 

A  fair  compensation  for  examining  the  title  is  allowable ;  and 
if  9250,  or  even  $500,  had  been  charged,  it  would  not  have  been 
so  disproportionate  as  to  be  properly  regarded  as  a  contrivance 
for  something  else.  It  was  a  pait  of  the  agreement  for  the  loan, 
objected  to,  but  the  borrower's  necessities  compelled  them  to 
yield. 

6th.  The  agreement  to  deliver  and  the  subsequent  actual  pay- 
ment, of  the  difference  in  value  of  the  1000  shares  of  the  Dry 
Dock  Company's  stock  amounting  to  $7334,  made  the  transaction 
usurious. 

This  was  thrown  in  as  an  inducement  to  the  loan,  was  ac- 
cepted and  enforced,  and  made  a  part  and  condition  of  the  trans- 
action. 

The  stock  was  certain  to  go  up  on  the  resumption.  The  Trust 
Company's  receipt  on  the  post  note  given  for  the  difference,  shows 
it  was  their  affair. 

6th.  So  far  as  the  complainants  were  concerned,  the  whole 
transaction  was  a  New  York  transaction.  They  were  to  use 
Ihe  money  here,  and  all  their  payments  were  by  the  terms  of  the 
agreement  to  be  made  here. 

The  expedient  adopted  to  give  it  the  aspect  of  a  foreign  trans* 
action,  was  a  mere  device  to  cover  the  usury. 

7th.  The  sacrifice  of  upwards  of  $12,000,  to  which  the  com- 
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plainants  were  compelled  to  submit,  to  obtaia  the  money  on  the 
certificates  of  deposit  rendered,  the  transaction  further  usurious 
and  void. 

IV.  The  contract  and  bills  of  credit  sought  to  be  secured  by 
the  deed  of  trust,  were  usurious  and  void,  and  the  deed  itself  wai 
therefore  void. 

V.  The  whole  transaction  was  made  by  a  foreign  corporation, 
in  violation  of  the  laws  of  this  state  against  illegal  banking,  and 
was  therefore  void. 

If  the  transaction  be  as  contended  by  the  defendants,  a  mere 
exchange  of  the  certificates  of  deposit  of  the  Trust  Company,  for 
the  bonds  or  bills  of  credit  of  the  Dry  Dock  Bank,  then  such  ex- 
change is  in  violation  of  the  statute  in  relation  to  monied  cor- 
porations, and  such  bonds  or  bills  and  the  deed  of  trust  are  void. 
(1  R.  S.  597,  §  1,  subd.  7.) 

YI.  If  the  transaction  by  the  American  Life  Insurance  and 
Trust  Company,  was  a  guaranty  of  the  bonds  or  bills  of  credit,  of 
the  complainants,  then  the  contract  was  in  violation  of  the  char- 
ter of  the  Trust  Company  and  void. 

VII.  The  Court  of  Chancery  can  alone  give  adequate  relief, 
and  the  complainants  are.  entitled  to  the  relief  prayed  for. 

Upon  the  law  of  the  case,  we  refer  to  Seneca  County  Bank  v. 
Schermerhorn,  (I  Denio,  136 ;)  Dunham  v.  Z?cy,  (13  Johns.  40, 
and  16  Johns.  367;)  Seymour  v.  Strong,  (4  Hill,  255;)  Crane 
V.  Hubbell,  (7  Paige,  413 ;)  Coster  v.  Dilworth,  (4  Cowen,  299  ;) 
Blydenburgh  on  Usury,  49  to  56,  and  the  castfs  cited.  On 
the  other  side,  they  will  refer  to  Ketckum  v.  Barber,  (4  Hill, 
226,)  which  was  negotiable  paper  already  in  market ;  Rapelye 
V.  Anderson,  which  was  an  existing  security,  sold ;  and  Stiydam 
Y.Westfall,  (4  Hill,  211,)  which  was  a  commission  of  two  and 
one-half  per  cent,  for  accepting,  sustained  on  the  custom  of 
merchants.(e7) 


(a)  With  their  points,  the  complainants  submitted  a  statement,  showing  the 
excess  reserved,  (on  their  aasamption,)  by  the  Tnist  Company,  over  sev^n  per  cent. 
per  annum,  taking  the  poand  sterling  at  its  maximum  legal  value  here,  L  e.  the 
heaviest  sovereigns,  $4  86  1-10. 
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Ogden  Hoffman^  for  all  the  defendants,  except  A.  Crist. 

I.  The  complainants  are  bound  to  prove  the  identical  contract^ 
which  they  set  out  and  allege  to  be  usurious. 

This  is  a  defence  which  receives  little  favor  at  law  or  in  equi- 
ty. The  strictest  proof  is  required,  and  technical  objections  are 
upheld,  to  prevent  triumphs  over  good  noorals  and  'good  faith. 
The  defence  here  is  most  unjustifiable.  The  complainants,  in- 
solvent in  1838,  applied  for  relief  to  this  Trust  Company,  then 
supposed  to  be  rich,  and  their  certificates  intended  to  be  pego- 
tiated,  are  now  with  innocent  holders  abroad. 

1.  The  bill  alleges  the  contract  to  be  a  loan  of  mohey  or  secu- 
rities, on  the  condition  that  the  complainants  should  guaranty 
the  purchase  of  stock  by  Mr.  Duer,  at  a  certain  rate.  This  is 
denied  by  the  answers,  and  disproved  by  Mr.  D.  and  by  Holmes  j 
and  it  is  a  fatal  variance. 

2.  So  the  price  at  which  the  purchase  was  guarantied  was 
seventy  per  cent.,  according  to  the  bill.  The  complainants'  wit- 
nesses disprove  that  price,  and  show  it  was  at  the  market  value. 


By  this  statement,  brought  down  to  15th  July,  1845,  aasnmiDg  the  Trust  Com- 
pany to  have  paid  their  certificates,  principal  and  five  per  cent,  interest,  as  they  fell 
due,  and  computing  interest  at  seven  per  cent,  on  each  payment  from  the  time  it 
was  made ;  their  advances  and  interest  amounted  to,  .  .  .  $320,960  86 
And  the  Dry  Dock  Company's  payments  on  their  bills  of  credit,  if 
made  according  to  their  tenor,  to  July  15th,  1845,  when  the  last  of 
them  become  jue,  would  have  been, 351,500  00 

Excess,        .        .      $30,539  14 
To  this  the  statement  added  as  follows : 
Reservation  of  one  per  cent  to  the  vice  president,  taken  in  one  of 
the  certificates  of  deposit  for  jCSOO,  due  with  five  per  cent,  inter- 
est, on  the  15th  July,  1840,  and  interest  thereon,  .  3,524  22 
Diftrence  paid  to  the  Trust  Company  on  the  1000 

shares  of  stock  of  the  Diy  Dock  Company,  $7,334  37 

Interest  to  15th  July,  1845, 3,646  61        10,980  98 

Whole  reservation  in  the  contract,  over  and  above  seven  per  cent,        $45,044  34 
Sacrifice  Dry  Dock  Co.  was  compelled  to  submit  to, 

on  the  certificates  of  deposit  of  the  Trust  Co.,      $12,429  12 
Interest  to  July  15,  m45, 6,090  27        18,519  39 

"Whole  reservation,  over  and  above  seven  per  cent,  $63,563  7a 
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II.  The  transaction  alleged  as  usurious,  was  a  real  exchange, 
or  mutual  sale  of  securities ;  and  was  not,  either  in  form  or  in 
substance,  a  loan  of  money  or  securities. 

1.  It  was  not  a  covert  transaction,  differing  in  its  purpose  from 
its  apparent  character. 

2.  It  is  essential  to  a  loan,  that  there  should  be  a  return,  either 
specifically  of  the  same  thing,  or  generically  of  a  thing  of  the 
same  kind.  This  was  not  a  loan  of  credit ;  but  a  sale  or  mutual 
exchange,  and  is  not  within  the  scope  of  the  statute  against 
usury. 

The  lender  looks  for  funds  to  be  returned  to  him.  Here  the 
transaction  was  complete  and  executed ;  and  when  the  bills  of 
credit  on  one  side,  and  the  certificates  of  deposit  on  the  other, 
were  delivered,  all  privity  of  contract  between  the  parties  was  at 
an  end. 

The  securities  might  pass  to  the  hands  of  others.  There  was 
no  claim  on  either  side  for  depreciation.  It  was  like  the  sale  of 
any  chattel,  or  the  exchange  of  an  ox  for  a  horse. 

As  to  the  payments  being  made  here  forty  days  in  advance, 
the  Trust  Company  became  agents  of  the  complainants  to  pay 
the  amounts  in  London,  in  order  to  preserve  their  own  credit  as 
indorsers.  Forty  days  was  at  that  time  the  regular  period  for' 
the  transit  of  vessels  across  the  Atlantic.  This  was  purely  a 
mercantile  transaction,  not  a  loan  or  a  banker's.  The  complain- 
ants knew  the  Trust  Company  had  no  money  to  loan.  If  they 
supposed  they  were  obtaining  a  loan,  they  were  practising  a  stu- 
pendous fraud  on  the  Trust  Company,  and  on  innocent  holders 
in  Europe,  who  should  take  their  bills  of  credit  in  good  faith. 

HI.  If  the  transaction  was  a  loan  of  credit,  still  the  reserva- 
tions did  not  render  it  usurious. 

a  1.  The  reservation  of  seven  per  cent  interest  on  the  Dry 
Dock  bills,  was  no  more  than  the  legal  interest  on  the  amount  of 
the  certificates  of  The  American  Life  Insurance  and  Trust 
Company. 

2.  If  it  were  proper  to  look  to  the  market  value  of  the  securi- 
ties on  each  side,  no  difference  is  shown  between  them ;  nor  is 
it  shown,  that  at  the  time  of  the  transaction,  the  certificates  were 
worth  less  than  par,  so  as  to  constitute  usury.    {Mintum  v. 
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Farmera  Loan  and  Trust  Company^  before  V.  C.  McCoun ; 
Dunham  v.  Dey^  before  cited ;  Bullock  v.  Boyd^  1  Hoff.  Ch, 
R.  298  ;  Stall  v.  Elde,  4  Bing.  81.) 

h  1.  The  stipulation  for  converting  sterling  into  federal  money, 
at  five  dollars  for  the  pound  sterling,  and  paying  forty  days  be- 
fore payment  in  England,  was  no  more  than  a  fair  conversion 
of  the  different  currencies,  taking  into  view  the  time  the  Dry 
Dock  bills  had  to  run. 

2.  If  the  object  of  the  parties  were  really  exchange  or  money 
in  England,  such  difference  of  value,  by  mutual  agreement  or 
adjustment,  is  not  a  subject  of  usury.  The  evidence  is  uncon- 
tradicted, that  the  whole  arrangement  had  reference  actually  to 
a  sale  of  exchange  in  the  London  market. 

c  1.  As  a  loan  of  credit,  some  reservation  may  be  made  by  the 
lender  for  the  loan  ;  that  reservation  is  lawful  if  it  do  not  exceed 
a  benefit  of  seven  per  cent,  per  annum,  for  the  time  of  the  credit 
loaned. 

Here  the  certificates  were  loaned,  one-half  for  one  year,  one- 
half  for  two  years;  making  ten  and  one-half  per  cent,  on  the 
whole ;  the  reservation  was  only  four  per  cent. 

2.  It  was  part  of  the  agreement,  that  the  American  Life  Insu- 
rance and  Trust  Company  should  guaranty  and  remit  the  prin- 
cipal and  interest  of  the  Dry  Dock  bills ;  for  this  guaranty  they 
were  entitled  to  the  four  per  cent. 

3.  The  American  Life  Insurance  and  Trust  Company,  in  the 
transaction,  became  liable  to  provide  exchange  in  England,  both 
for  their  own  certificates,  and  for  the  Dry  Dock  Company's  ;  the 
conversion  of  sterling  into  federal  money,  at  five  dollars  to  the 
poimd  sterling,  on  the  Dry  Dock  Company  bills,  was  a  compen- 
sation of  the  remittance  on  one  part  only.  The  providing  for 
their  own  certificates  in  England,  was  worth  three  per  cent. ; 
the  remaining  part  of'  the  four  per  cent,  reserved,  was  less  than 
a  reasonable  charge  for  the  loan  of  credit,  and  service  in  such  re- 
mittance. 

Suppose  both  set  of  securities  had  been  payable  without  inter- 
est, and  the  Trust  Company  had  taken  seven  per  cent,  from  the 
complainants,  it  would  not  have  constituted  usury. 

Vol.  in.  31 
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The  two  per  cent,  difference  in  the  rate  of  interest,  and  four 
per  cent,  commission,  made  only  six  in  all ;  less  than  legal  in- 
terest. But  it  was  not  six  per  cent,  a  year,  for  the  bills  of  credit 
run  seven  or  eight  years  before  they  all  matured,  while  their 
whole  advance  was  to  be  made  in  two  years.  Besides  this,  they 
incurred  all  the  risk,  liability  and  charges  of  remitting,  which 
were  then  justly  deemed  very  onerous.  The  country  was  in  a 
perilous  financial  condition.  There  was  no  confidence ;  every 
thing  was  uncertain. 

It  is  not  true  that  the  certificates  were  depreciated  or  that  any 
sacrifice  was  expected.  If  they  had  been  twenty  per  cent,  be- 
low par,  it  would  make  no  difference.  The  Trust  Company  were 
bound  to  pay  iheir  whole  face.  {Bank  of  the  United  States  v. 
Waggoner^  9  Peters,  373,  378  ;  Andrews  v.  Pondy  13  ibid.  65.) 

lY.  The  advantages  to  Mr.  Duer  in  the  arrangement  do  not 
render  it  usurious,  and  cannot  be  taken  into  view. 

1.  The  allowance  of  one  per  cent,  for  commission  and  counsel 
fee,  was  a  matter  of  mutual  agreement,  not  intended  covertly  as 
interest,  or  a  reservation  to  the  lender  of  any  thing.  (Barretto 
v,  Snowdenj  6  Wend.  135 ;  Little  v.  Barber^  1  Hoff.  Ch.  R. 
408.) 

The  court  cannot  say  it  was  unreasonable  between  the  parties« 
A  charge  of  $25,  on  examining  a  title  on  a  loan  of  $500,  will  be 
deemed  reasonable.  Yet  it  is  five  per  cent.  The  responsibility 
is  increased  with  the  magnitude  of  the  transaction.  Here  it  was 
very  large,  the  reputation  of  the  counsel  was  involved,  and  he 
was  responsible  to  every  one  who  took  one  of  the  bills  of  credit, 
for  the  sufficiency  of  the  title  and  the  validity  of  the  trust  deed. 

2.  In  relation  to  the  stipulation  respecting  the  purchase  of  stock, 
it  not  only  was  not  for  the  benefit  of  the  American  Life  Insur- 
ance and  Trust  Company,  but  when  made,  it  was  not  understood 
to  impart  any  loss  to  the  Dry  Dock  Company.  Its  subsequently 
turning  out  otherwise,  cannot  make  usury. 

3.  It  is  clear  from  the  proof  on  both  parts,  that  the  allowance 
to  Mr.  Duer,  and  the  guaranty  of  the  stock  purchase,  were  for 
the  benefit  of  Mr.  Duer  exclusively  of  any  interest  therein  direct- 
ly or  indirectly,  on  behalf  of  the  American  Life  Insurance 
and  Trust  Company  :  it  is  therefore  riot  within  either  the  words 
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or  the  spirit  of  the  statute  of  usury,  which  rests  on  a  reservation 
or  taking  by  the  lender. 

The  whole  thing  was  uncertain  and  contingent.  The  stock 
might  rise  to  par,  and  it  might  fall  to  forty  per  cent.  No  usury 
can  be  founded  upon  it.  {Lloyd  v.  Scott^  4  Peters,  227;  Fel- 
lows V.  The  American  Life  Insurance  and  Trust  Company^ 
before  Assistant  Vice-Chancellor  Sandford.) 

If  Mr.  D.  had  been  mercenary  and  scheming,  he  would  have 
bought  what  stock  he  wanted,  before  answering  the  complainants' 
proposal. 

V.  The  securities  on  each  side,  were  made  with  the  intent  to 
be  disposed  of  in  England,  and  the  title  of  the  defendant  Morri- 
son, arose  under  such  disposal  in  London.  They  are  not  subject 
to  be  impeached  by  the  imputation  of  usury,  unless  it  be  shown 
to  be  so  by  the  English  law.  (Com.  Kentucky  v.  Bassford,  6 
Hill,  626.) 

VI.  The  bill  should  be  dismissed  with  costs.  The  plea  set  up 
by  the  complainants  is  most  unjust,  and  inequitable,  to  those  who 
relieved  them  from  their  disastrous  situation,  in  the  time  of  their 
greatest  need. 

Daniel  Lord^  also  for  the  defendants. 

I  never  heard  of  a  case  which  equalled  this,  in  the  atrocity  of 
its  injustice.  These  complainants  in  May,  1837,  procured  an  in- 
junction, restraining  themselves  from  paying  their  own  debts.  In 
1838,  they  deemed  it  advisable  to  resume  payment,  and  preserve 
their  very  valuable  charter.  The  requisite  money  was  not  to  be 
had  in  this  country,  and  they  applied  to  the  American  Trust  Com- 
pany to  aid  them  in  raising  it  abroad,  proposing  at  first  that  the 
latter  should  guaranty  their  obligations.  If  that  course  hnd  been 
adopted,  and  the  Trust  Company  had  charged  them  seven  per 
cent.,  it  would  have  been  sustained  by  law.  Then  it  was  sug- 
gested that  the  Trust  Company  should  discount  their  bills  receiv- 
able. If  we  had  done  that,  at  a  discount  of  fifty  per  cent.,  it 
would  have  been  valid ;  but  it  would  have  taken  the  complain- 
ant's whole  means. 

Instead  of  this  sacrifice,  it  was  proposed  that  they  should  issue 
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their  bills  of  credit,  which  are  post  note,  promissory  notes  on  in- 
terest. 

Those  who  were  negotiating  were  fair  men,  and  had  no 
thought  of  usury.  Any  other  supposition  would  convict  the  com- 
plainants of  a  design  to  swindle  the  London  purchasers;  for  the 
bills  of  credit,  show  on  their  face,  that  it  was  contemplated  to  sell 
them  in  London,  and  two  witnesses  prove  that  intention.  And 
in  the  result,  Mr.  Morrison  discounted  them,  and  probably  his 
funds  paid  the  certificates  of  deposit  on  which  the  complainants 
received  the  money. 

The  court  has  a  right  to  look  at  the  moral  aspect  of  the  case, 
and  in  one  of  such  gross  dishonesty,  to  see  that  the  complainants 
are  clearly  within  the  law.  It  always  looks  with  odium,  on  the 
defence  of  usury,  and  no  inference  in  its  support  is  to  be  in- 
dulged. 

The  parties  are  confined  to  the  bill,  the  only  ground  of  which 
is  that  of  an  usurious  loan.  They  cannot  proceed  on  the  basis  of 
a  sale,  or  an  exchange,  or  on  any  defect  or  violation  of  the  Trust 
Company's  charter. 

I.  (The  counsel  then  examined  at  large,  the  defendants'  first 
point,  respecting  the  variance  between  the  bill  and  the  evidence ; 
citing  Smith  v.  Bush,  8  Johns.  84 ;  Fulton  Bank  v.  Beach,  1 
Paige,  434  ;  Vroom  v.  Ditmars,  4  ibid.  532 ;  New  Orleans  Gas 
Company  v.  Dudley,  8  ibid.  462  ;  Suydam  v.  Bar  tie,  10  ibid. 
94 ;  Tate  v.  Wiggins,  3  T.  R.  538.  In  conclusion,  he  pro- 
ceeded ;) 

The  allegation  that  the  thousand  shares  were  to  be  furnished 
at  seventy  per  cent,  is  sworn  in  the  bill  to  be  a  part  of  the  agree- 
ment, and  a  condition  annexed  to  it.  They  have  sworn  this 
averment  into  the  very  heart  of  the  case,  and  they  cannot  get  rid 
of  it.  It  will  be  most  righteous  and  poetic  justice,  if  they  should 
fail  on  such  a  ground  as  this  variance. 

Next  there  was  no  usury.  There  was  no  application  for  a 
loan.  The  bills  of  credit  were  intended  as  a  deposit  with  the  Trust 
Company,  and  on  that  the  certificates  were  issued.  The  bills 
were  valued  as  money,  on  the  basis  that  they  were  equivalent  to 
such  money,  or  that  so  much  cpuld  be 'raised  out  of  them.  On 
both  sides  it  was  expected  the  money  would  be  raised  in  the  Eng- 
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lish  market.  There  was  no  device  about  the  matter.  It  was 
just  what  the  papers  stated  it  to  be,  and  all  regarded  it  as  legal 
then.  Such  a  deposit  was  legal,  and  was  similar  to  a  deposit  of 
bank  notes,  and  an  issue  of  certificates. 

II.  (See  the  point,  ante,  page  240. )  The  transaction  was  more  pro- 
perly a  deposit  than  an  exchange,  but  it  comes  to  the  same  thing 
in  law.  If  this  were  a  purchase  of  bill  for  bill,  there  was  no  loan 
about  it.  When  I  lend  my  note  or  endorsement,  I  expect  the 
borrower  will  pay  it.  If  I  exchange  notes,  and  he  is  to  make 
use  of  mine,  but  I  am  not  to  use  his  note ;  that  is  a  loan.  But 
where  there  is  a  mutual  loan  of  notes,  and  each  party  expects  to 
pay  his  own  note ;  there  is  no  loan.  In  the  other  case,  neither 
could  recover  on  the  note  he  held.  In  the  last,  each  can  recover ; 
both  being  valid  business  securities.  Both  parties  are  in  want  of 
money,  and  we  exchange  our  notes.  I  sell  his  at  six  per  cent, 
discount,  and  he  sells  mine  at  eight.  There  is  no  usury  in  that 
So  in  this  case,  if  there  were  a  real  business  deposit  of  the  bills 
of  credit,  and  each  party  were  to  pay  their  own  issue.  I  refer  to 
Rice  V.  Mather,  (3  Wend.  64 ;)  and  Cameron  v.  Chappelly  (24 
Wend-  94.)  as  to  an  exchange  of  notes. 

The  statute  of  usury  only  looks  to  a  loan  or  forbearance  ;  not 
to  a  sale  or  exchange.  {Rapalye  v.  Anderson,  4  Hill,  472.)  If  this  ^ 
were  not  a  loan,  it  is  not  within  the  statute.  The  honest  purpose 
which  could  be  accomplished,  is  to  be  looked  to.  The  complain- 
ants may  rather  have  intended  violating  the  law  against  exchang- 
es of  notes  and  securities,  than  to  swindle  the  community. 

III.  (See  the  point  at  large,  ante,  page  240.)  Let  us  treat  the 
transaction  as  a  loan.  What  did  we  loan?  Our  certificates  for 
£48,000,  payable  from  six  months  to  two  years.  Take  one  of 
ours  for  £1000,  and  one  of  their  bills  for  £1000.  I  exchange 
my  note  for  £1000,  bearing  interest  at  five  per  cent,  for  A.'s  note 
for  £1000,  with  seven  per  cent.  Or  suppose  both  were  without 
any  interest.  Can  I  not  take  any  compensation  for  that?  Not 
even  a  six-pence  ?  And  if,  at  the  end  of  five  years,  that  were 
nine  pence  over  seven  per  cent,  would  that  be  usury?  It  is 
(settled  here,  that  commission  may  be  taken  on  an  exchange  of 
notes.  If  the  transaction  be  considered  as  a  loan  of  money,  then 
a  commission  making  more  than  seven  per  cent.,  makes  it  usu- 
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rious.  If  it  be  considered  an  exchange  of  notes,  then  such  a 
charge  is  not  usurious.  Ketchum  v.  Barber,  (4  Hill,  225,)  proves 
that  position,  and  is  the  law  of  this  court.  And  see  Dunham  v. 
De^,  (2  J.  C.  R.  182;)  Fanning  v.  Dunham^  (5  ibid.  122;)  1 
Hoflf.  Ch.  R.  298.  The  statute  has  no  limit  short  of  seven  per 
cent.,  and  it  never  contemplated  a  loan  of  credit.  Credit  will 
not  serve  the  terms  of  the  law  for  payment. 

If  we  lend  certificates,  with  a  view  to  go  and  buy  them  up,  it 
is  usury  ;  but  not  if  we  exchange  them. 

Here  both  corporations  had  a  right  to  issue  the  paper  they  did. 
The  credit  was  a  short  one,  and  it  was  a  real  mercantile  trans- 
action. Was  the  reservation  excessive  ?  It  was  foreign  money 
to  be  paid  on  both  sides. 

It  cannot  be  said,  that  they  took  our  certificates  under  par. 
The  testimony  does  not  prove  the  parties  expected  them  to  be  so. 
They  bore  the  English  interest,  five  per  cent.  If  worth  par  to 
them,  was  it  not  lawful  for  us  to  take  seven  per  cent,  for  them? 
We  are  not  liable  if  they  chose  to  sell  the  certificates  at  five  per 
cent,  discount.  This  is  so  in  any  exchange  of  paper,  and  is  so 
where  the  rate  of  interest  on  both  sides  is  the  same.  We  are  to 
pay  their  full  face  ;  no  matter  how  they  sold. 

If  the  price  at  which  they  sold  is  a  test,  then  the  value  of  their 
bills  of  credit  is  also  a  test.    But  it  is  not. 

Now,  as  to  the  difierence  of  four  per  cent.  On  an  equation  of 
payments,  it  makes  about  three  per  cent,  per  annum  on  the  time 
our  certificates  had  to  run.  If  we  add  the  one  per  cent,  commis- 
sion, it  is  still  only  four.  The  testimony  shows  it  requires  about 
three  per  cent,  to  take  money  in  New  York,  and  pay  it  in  Lon- 
don. That  is  found  in  the  five  dollars  to  the  pound  sterling. 
What  do  we  get  for  the  three  per  cent,  expense  of  remitting  our 
payments  to  pay  our  certificates  in  liOndon  ?  W^e  are  to  make 
both  remittances.  We  are  to  defray  the  compensation  of  our 
broker  there,  for  selling  bills  of  exchange,  paying  out  the  money, 
&c.,  and  we  are  to  incur  all  the  risk  and  liability.  The  contin- 
gencies of  commerce  come  in  view.  Thus  we  have  in  this  case 
a  change  in  the  value  of  gold  coin  by  an  act  of  Congress.  Po- 
litical events  may  affect  the  result.  We  are  entitled  to  some* 
Uiing  for  the  use  of  our  credit,  the  trouble  and  risk  of  sales,  the 
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making  of  the  payments  in  London,  and  the  like.    Is  there  any 
thing  left  of  the  four  per  cent.  ? 

The  interest  of  money  is  based  partly  on  the  inconvenience  to 
the  lender,  and  partly  on  the  risk  of  its  never  being  returned. 
Say  these  considerations  are  equal,  then  three  and  one  half  per 
cent,  is  a  proper  charge  for  the  mere  risk  of  not  having  the 
amount  returned.  The  charge  here  is  very  moderate  for  the  use 
of  our  credit  only.  See  Manice  v.  The  New  York  Dry  Dock 
Company,  (3  Edw.  148.) 

IV.  In  respect  of  the  counsel  fee  to  Mr.  Duer,  and  the  contract 
for  the  shares  of  the  complainants'  stock. 

(The  counsel  examined  these  subjects  at  length,  referring  be- 
sides the  cases  cited  by  his  associate,  to  Holmes  v.  Williams,  10 
Paige,  326.) 

V.  The  securities  being  made  for  disposal  in  England,  and 
Mn  Morrisop's  title  having  originated  there,  they  cannot  be  im- 
peached for  usury  by  the  laws  prevailing  here.  If  the  transac- 
tion were  a  loan,  then  it  was  such  on  both  sides,  and  neither 
could  maintain  an  action  on  the  securities  while  they  held  them. 
No  action  could  be  brought  upon  them,  until  they  were  negotia- 
ted abroad.  Therefore  the  English  law  governs  the  case. 
{Chapman  v.  Robertson,  6  Paige,  628.) 

In  conclusion,  we  trust  the  court  will  find  the  variance  such 
as  to  render  needless  an  investigation  of  the  other  points  pre- 
sented ;  and  thus  will  extinguish  in  the  outset,  this  gross,  atro- 
cious, insolent  iniquity. 

George  Wood,  in  reply. 

The  common  subterfuges  of  the  usurer  in  England,  were  a 
sale  or  a  loan  of  credit.  Our  codifiers  in  framing  the  revised 
statutes,  have  specified  these  modes.  The  statute  of  usury  is  to 
be  fairly  and  properly  enforced.  It  is  not  to  be  construed,  so  as 
to  eke  out  and  aid  the  usurer,  by  catching  at  technical  objections. 
The  complainants  are  entitled  lo  as  much  consideration,  as  any 
party  coming  for  justice.  Is  this  court  going  to  evade  the  law  ? 
The  Chancellor  in  3  Paige,  was  merely  carrying  out  the  prior 
rule  in  England,  that  the  principal  must  be  offered  to  obtain 
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relief  in  equity.  The  legislature  found  that  rank  usury  was 
stalking  through  the  land,  and  was  rapidly  increasing.  Then 
came  the  act  of  1837,  aboUshing  entirely  the  English  rule  re- 
ferred to. 

I.  In  one  view  of  this  case,  the  Dry  Dock  Bank  were  issuing 
circulating  notes,  payable  abroad,  and  the  Trust  Company  were 
their  agents  to  pay  them  there,  being  furnished  with  the  money 
here  forty  days  in  advance,  and  guarantying  the  notes  to  facili- 
tate the  operation.  This  is  the  aspect  of  the  case  on  the  trust 
deed. 

In  fact,  as  it  is  proved,  it  is  one  of  gross  usury.  There  wad 
not  a  direct  loan  of  money,  nor  an  exchange  of  available  paper. 
The  certificates  on  the  one  side,  and  the  bills  or  bonds  on  the 
other,  were  not  previously  available,  but  were  concocted  at  the 
time.  There  are  only  two  lights  in  which  it  can  be  viewed.  It 
was  either,  1.  a  loan  of  credit,  secured  by  the  bills  and  a  mort- 
gage ;  or,  2.  an  exchange  of  available  paper. 

I  apply  to  a  capitalist  for  a  loan.  He  has  not  cash  on  hand^ 
but  he  has  credit  which  is  equivalent,  and  offers  his  notes  at  six 
months  or  a  year,  on  the  security  of  my  bond,  and  a  trust  deed. 
That  is  a  loan,  his  credit  is  loaned,  my  bond  is  a  mere  security 
for  his  loan.  It  is  not  a  loan  to  him.  That  is  one  case.  Sup- 
pose then  that  two  of  us  wanted  money,  and  could  use  each 
other's  credit,  and  we  exchange  our  notes,  which  in  each  others 
hands  is  unavailable  paper. 

The  question  is,  which  was  the  transaction  in  this  case  ?  We 
say  it  was  the  first ;  a  loan  of  credit  to  the  complainants,  and  not 
an  exchange  of  unavailable  paper. 

The  first  element  of  inquiry  is,  what  did  the  parties  want,  and 
how  did  they  come  together?  The  Dry  Dock  Bank  alone, 
wanted  to  borrow.  They  wanted  to  use  their  paper  to  get  rid  of 
their  embarrassments.  The  Trust  Company  did  not  want  to 
borrow,  they  wanted  no  money,  made  no  application.  Look  at 
their  respective  proceedings.  The  bank  had  been  about,  to  all 
the  other  banks  in  the  city,  and  in  vain.  The  want  was  all  on 
their  part  And  what  did  they  want  ?  Not  this  wind,  this  chose 
in  action  ;  they  .wanted  the  substantial  stuff.  Mr.  Duer  under- 
stood that,  and  went  with  them  to  Holford,  Brancker  &  Co.,  and 
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there  they  could  see  how  that  was  to  be  obtained.  True,  the 
Trust  Company  had  no  money  to  lend,  but  they  had  credit ;  and 
Mr.  D.  satisfied  the  bank,  before  the  transaction  was  entered  into, 
that  the  company  had  such  credit,  and  that  it  would  be  available 
as  money  to  the  bank. 

The  whole  object  of  the  bank  was  to  raise  money ;  not  to 
circulate  bills  of  credit,  as  held  out  in  the  trust  deed.  The  char- 
acter of  the  securities  shows,  that  the  loan  was  on  one  side  only. 
The  Trust  Company  gave  mere  personal  security  ;  their  certifi- 
cates. The  bank  gave  the  substantial  security  of  land,  and  in  a 
more  efficient  shape  than  a  mortgage.  If  a  mutual  exchange 
of  credit,  there  would  have  been  no  such  course.  They  would 
have  stood  on  the  same  platform,  and  exchanged  personal  secu- 
'rity ;  or  if  there  were  a  mortgage  on  one  side,  there  would  have 
been  on  both.  It  was  a  loan  of  credit  to  the  bank,  and  calling  it 
aught  else,  is  a  disguise  and  a  cover. 

2.  This  loan  of  credit  by  tlie  Trust  Company  was  usurious. 
If  more  than  legal  interest  be  reserved  to  the  lender  on  a  loan  of 
credit,  it  is  usury.  In  effect  it  is  a  loan  of  money.  Unavailable 
credit  is  never  sold.  There  is  no  such  instance  extant.  For- 
eign bills  of  exchange  are  the  ifhbject  of  sale ;  otherwise  of  paper 
not  available,  and  wherever  that  is  used,  it  is  a  loan. 

This  is  usurious,  because  more  than  seven  per  cent,  was  taken. 
It  is  said  the  Trust  Company  were  to  do  so  much,  that  the  excess 
was  for  services,  and  all  was  merged.  The  first  item  of  this 
sort,  was  the  guaranty  of  the  bank's  bills  of  credit,  and  their  sale 
and  negotiation  in  London.  The  defendants'  counsel  himself, 
answered  that,  by  his  definition  of  interest ;  and  the  same  is  laid 
down  in  2  Blackstone's  Com.;  the  interest  covered  this  risk. 
And  these  bills  of  credit  became  their  property,  when  delivered 
to  the  Trust  Company.  If  it  were  a  loan,  they  took  seven  per 
cent.,  as  a  compensation  for  the  use  of  the  amount,  and  as  an 
equivalent  for  the  risk.  It  is  a  gross  evasion  of  the  usury  law, 
for  the  lender,  after  getting  these  securities  with  seven  per  cent, 
interest,  to  take  four,  five,  or  ten  per  cent,  to  meet  that  risk.  It 
is  of  no  consequence  to  the  borrpwer,  whether  the  lender  retains, 
or  parts  with  the  securities.    But  it  is  claimed,  if  he  part  with 
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ihemy  to  have  besides  seven  per  cent,  which  covers  his  risk,  an 
additional  sum. 

The  guaranty  and  the  commission  for  it,  are  therefore  to  be 
laid  out  of  the  question. 

Nou)  the  compensation  for  remittance:  Jf  they  are  entitled  to 
it,  it  must  be  reasonable.  These  were  terms  imposed  by  the 
lender,  which  were  not  wanted  by  the  borrower.  The  bank 
wanted  to  give  a  different  kind  of  security.  They  did  not  want  to 
pay  in  London,  or  to  advance  here  forty  days  before  hand.  The 
court  will  watch  such  transactions  with  a  jealous  eye.  (4  Bing. 
81 ;  4  Hill,  211,  226.)  On  an  exchange  of  paper,  a  party  may 
take  a  fair  compensation.  So  it  was  held  in  the  Dunham  cases, 
and  there  two  and  one-half  per  cent,  was  held  usury.  Why?  be- 
cause, if  there  were  borrowing  and  lending,  or  terms  imposed  on 
'  the  party,  the  court  must  see  they  were  reasonable.  In  4  Hill, 
211,  a  commission  of  two  and  one-half  per  cent,  was  allowed  ; 
but  it  was  paid  to  the  party's  own  broker,  not  to  the  lender  or 
his  agent.  So  it  is  valid,  on  a  sale  of  credit,  if  unconnected  with 
a  loan. 

Here  the  difference  between  $4  86,  and  $6,  to  the  pound  ster- 
ling, pays  for  all  these  things.  The  $6  for  £1,  covers  all,  even 
if  solid  specie  were  transmitted.  Then  we  have  five  per  cent., 
payable  on  their  certificates,  and  six  per  cent,  reserved  on  our 
bonds,  but  payable  here  at  seven.  Then  four  per  cent,  is  taken 
off  from  the  whole  principal,  pell  mell.  Then  one  per  cent,  to 
Mr.  Duer  ;  $7300,  and  upwards  on  the  thousand  shares  of  stock ; 
and  a  loss  of  over  812,000,  on  their  certificates. 

All  these  are  to  be  taken  into  consideration,  and  show  as  gross 
a  case  of  usury  as  could  possibly  be  presented. 

As  to  the  stock,  the  testimony  shows,  what  usually  occurs, 
though  not  an  express  condition  in  nine  cases  out  of  ten,  of  usu- 
ry. It  is  not  required,  yet  is  imposed.  The  Jew  is  very  hum- 
ble ;  he  demands  nothing  ;  he  gets  offers.  Mr.  Holmes  offered 
it  in  this  case,  and  it  was  insisted  on. 

(The  counsel  then  discussed  the  one  per  cent,  paid  to  Mr. 
Duer.) 

The  transaction  is  grossly  usurious,  without  these  additions. 
To  return  to  the  main  question.    Suppose  it  a  mutual  exchange 
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of  credits,  ia  which  each  party  desired  the  aid  of  the  other.  There 
the  paper  is  not  a  subject  of  sale  and  transfer.  I  cannot  make 
my  note,  and  sell  it ;  and  so  of  an  exchange  by  A.  with  B.,  for 
each  other's  note.  Such  paper  is  unavailable  at  the  time  ;  it  is 
not  ap  exchange  of  property.  It  is  oo  more  than  a  mutual  loan 
of  credit.  A  mutual  loan  of  $1000,  by  each  to  the  other,  is  ab- 
surd ;  but  such  mutual  loans  of  credit,  are  of  common  occur* 
renoe.  Where  the  credit  is  equal,  it  may  be  done  for  the  indorse- 
ment by  each  other.  If  on  mutual  loan  of  credit,  more  than  le- 
gal interest  be  taken,  it  is  usury.  {Dunham  v.  Dey,  before  cited.) 
On  the  other  hand,  if  it  were  a  sale  of  the  paper  of  others,  and 
previously  available,  five  or  ten  per  cent,  discount  might  be  taken. 
But  here  the  defendants  do  not  pretend  the  paper  was  the  subject 
of  property  on  either  side,  until  it  passed  to  others. 

If  there  be  any  inequality  in  the  value  of  the  credit,  the  same 
principles  apply,  but  the  loan  is  only  on  one  side.  The  cases 
cited  from  3  Wendell,  24  Wendell,  and  4  Hill,  were  not  those  of 
an  exchange  of  paper  previously  unavailable.  And  3  Edwards, 
148,  was  foreign  bills  of  exchange  sold,  the  same  as  on  a  sale  of 
a  house.  Besides,  in  that  case  there  was  a  distinction  taken 
upon  the  ground  of  an  express  agreement  for  a  loan. 

So  if  the  defendants  had  established  their  position,  that  this 
was  a  mutual  exchange  of  credits ;  it  would  be  governed  by  the 
same  rules.  Our  credit  was  at  once  available  in  their  hands  ; 
and  the  court  is  to  see  that  they  get  by  the  operation,  only  their 
funds  and  legal  interest. 

Suppose  a  needy  borrower  applying  to  a  capitalist,  who  says  he 
has  no  money ;  but  will  lend  his*credit.  The  borrower  offers  and 
consents,  to  take  his  note  for  $10,000,  due  in  a  year  without  in- 
terest, and  to  give  his  own  note  and  a  mortgage  for  $10,000,  in 
one  year,  with  seven  percent,  interest.  The  capitalist  thus  lends 
a  credit,  that  the  borrower  may  get  money.  Well,  the  latter  gets 
$10,000,  less  the  7  per  cent,  discount,  say  $9300.  The  capital- 
ist is  only  to  pay  $9300,  and  a  trifle  for  trouble,  and  receives  at 
the  end  of  the  year,  a  little  over  14  per  cent.  So  where  his  note 
is  given  at  5  per  cent,  and  the  borrower's  at  7.  They  say  this 
is  only  two  per  cent.  But  the  borrower  gets  only  $9800,  and 
pays  $10,700.    This  is  not  so  rank  as  the  other,  but  it  is  usury. 
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The  variance  between  the  market  and  par  value,  in  a  loan  ot 
credit,  where  wanted  as  money,  is  an  element  of  usury.  The 
depreciation  in  the  certificates  was  such  an  element.  {Fanning 
V.  Dunham,  5  J.  C.  R.  135 ;  Plowden  on  Usury,  169,  171 ;  1 
Bro.  C,  C.  149 ;  Douglas,  708.)  Sales  of  goods  were  then  in 
vogue.  Now,  stocks,  credits,  bonds,  bills  &c.,  are  the  order  of 
the  day.  As  in  7  Paige,  587,  where  uncurrent  bills  were  taken ; 
and  ibid.  636,  bills  of  exchange  taken  at  a  premium.  And  see  I 
Denio,  136.  ' 

As  to  this  being  a  London  transaction.  The  chancellor  in  6 
Paige,  634,  draws  ithe  distinction,  and  puts  this  actual  case.  The 
whole  was  done  here,  the  money  was  obtained  here,  and  here 
we  were  required  to  pay  it.  The  payment  abroad  was  for  the 
other  party's  convenience.  It  was  a  New  York  transaction 
throughout. 

The  Assistant  Vice-Chancellor. — The  contract  set  forth 
in  the  bill  may  be  thus  stated  : 

The  American  Life  Insurance  and  Trust  Company  agreed 
to  loan  to  the  Dry  Dock  Bank  $250,000,  on  the  following  terms ; 

1.  The  banking  company  were  to  deliver  to  the  Trust  Com- 
pany, their  own  bills  of  credit;  or  bonds  for  the  $250,000,  pay- 
able to  the  latter  in  sterling  money,  at  five  dollars  to  the  pound, 
at  a  banker's  in  London,  the  interest  to  be  paid  half  yearly,  at 
six  per  cent,  per  annum,  and  the  principal  sum  in  instalments — 
£10,000  in  July,  1842 ;  £10,000  in  July,  1843  ;  £10,000  in  July, 
1844 ;  and  £20,000  in  July,  1845.  But  instead  of  paying  those 
bills  of  credit  in  London,  the  bank  was  to  pay  both  interest  and 
principal,  to  the  Trust  Company,  in  New  York,  (the  mterest  at 
seven  percent.,)  and  such  payments  to  be  made  in  every  instance, 
at  least  forty  days  previous  to  the  time  when  they  would  fall  due 
in  London. 

The  whole  sum  of  £50,000,  with  the  interest,  was  to  be  secur- 
ed upon  the  real  estate  of  the  bank,  worth  double  the  amount. 
^     2.  The  bank  agreed  to  allow  a  deduction  of  one  per  cent,  from 
the  nominal  amount  of  the  loan,  which,  as  represented,  was  to 
enure  to  the  private  benefit  of  Mr.  Duer,  the  vice  president  of  the 
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Trust  Company,  and  to  be  paid  to  him  on  the  completion  of  the 
agreement. 

3.  It  was  agreed  that  the  bank  should  guaranty  to  Mr.  Duer, 
that  upon  the  consummation  of  the  contract,  he  might  and  could 
purchase  in  the  market,  the  stock  of  the  bank  to  the  amount  of 
one  thousand  shares,  at  the  rate  of  seventy  per  cent,  of  the  par 
value  of  the  same. 

4.  Instead  of  loaning  to  the  bank  the  entire  sum  of  $250,000^ 
it  was  agreed  that  the  nominal  amount  should  be  reduced  fouF 
per  cent. ;  and  instead  of  money,  that  the  bank  should  take  and 
accept  the  Trust  Company's  certificates,  or  obligations  for  such 
reduced  amount,  (being  £48,000,  or  $240,000,)  payable  in  Lon- 
don, with  interest  at  five  per  cent. — part  in  1839,  and  the  residue 
in  1840. 

The  first  inquiry  in  the  case  is,  whether  the  complainants  have 
proved  the  contract,  as  it  is  stated  in  their  bill  ? 

Without  adverting  here  to  the  point  that  there  was  no  loan,  I 
may  say,  that  the  terms  of  the  agreement,  which  I  have  designa- 
ted as  the  first  and  fourth,  are  not  questioned  by  the  defendants. 

But  their  counsel  insisted,  with  great  force  of  argument,  that 
in  respect  of  the  others,  and  especially  the  third,  there  was  a  fatal 
variance  between  the  bill  and  the  evidence. 

First.  As  to  the  one  per  cent,  agreed  to  be  allowed  to  Mr. 
Duer.  It  is  said  that  this,  in  the  bill,  is  set  forth  as  being  exclu- 
sively a  price  or  premium,  for  forbearance — whereas  the  proof, 
in  its  worst  aspect,  shows  that  a  part  of  the  amount  was  to  be 
paid  to  Mr..  Duer,  as  a  counsel  fee  for  examining  the  title  of  the 
lands  conveyed  as  a  security. 

I  think  this  objection  is  not  well  founded.  The  charge  in  the 
bill  is  very  general,  and  does  not  state  the  one  per  cent,  to  have 
been  for  forbearance  only ;  it  alleges  that  one  per  cent,  of  the 
amount  of  the  loan  was  to  be  paid  to  Mr.  Duer,  and  that  as  it 
was  represented,  the  same  was  to  enure  to  his  benefit.  All  the 
testimony  on  the  subject  appears  to  sustain  this  allegation. 
Whether,  as  thus  stated,  it  establishes  usury,  is  another  question, 
which  I  need  not  discuss  in  this  place. 

Second.  In  respect  to  the  guaranty  to  Mr.  Duer,  of  the  pur- 
chase of  the  stock  at  seventy  per  cent.,  the  variance  insisted  oa 
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is  two-fold,  viz. :  that  this  agreement  was  not  a  term  or  condition 
of  the  loan ;  and  if  it  were,  the  proof  shows  an  agreement  at 
seventy-five  per  cent.,  instead  of  seventy  per  cent.  . 

In  regard  to  its  being  a  term  or  condition  of  the  loan  or  trans- 
action, the  circimistances  leave  no  room  for  doubt.  If  there  were 
no  testimony  further  than  the  cotemporary  agreement,  the  in- 
ference would  be  irresistible  that  it  was  a  branch  of  the  contract 
for  the  $260,000.  I  do  not  believe  that  Mr.  Duer  in  express 
terms  annexed  it  as  a  condition,  and  he  certainly  did  not  propose 
it  But  when  Mr.  Holmes  proposed  it,  it  was  at  once  acceded 
to,  and  Mr.  Stebbins  understood  distinctly,  that  the  transactioa 
could  not  be  completed  without  it. 

Neither  banks  nor  business  men  are  in  the  habit  of  offering 
such  bargains  without  an  equivalent.  It  is  no  answer  to  the 
argument  to  say,  that  the  committee  on  the  part  of  the  bank  did 
not  expect  to  lose  much,  because  they  then  supposed  that  they 
controlled  the  stock.  If  they  had  expected  no  loss,  a  great  profit 
was  certain  to  ensue  on  the  bank's  resuming  specie  payments ; 
and  the  committee  were  no  more  likely  to  throw  this  away,  than 
they  were  voluntarily  to  incur  a  loss.  No  one  can  imagine, 
upon  the  undisputed  facts  in  the  case,  that  the  bank  would  have 
entered  into  the  engagement  relative  to  the  1000  shares  of  stock, 
except  in  connection  with  the  loan,  and  to  insure  its  completion. 

In  the  case  of  Clague  6f  al  v.  Their  Creditors^  (2  Martin's 
Louis.  R.  114,)  where  there  was  no  direct  proof  that  the  usurious 
advantages  obtained  by  the  lender  collateral  to  the  loan,  were 
made  a  condition,  the  court  held  that  the  internal  evidence  afibrd- 
ed  by  the  nature  of  the  transaction,  was  sufficient  to  show  who 
connected  those  advantages  with  it. 

Next,  as  to  the  variance  in  the  rate  at  which  the  stock  was 
guarantied*  The  charge  in  the  bill  is  distinct,  that  the  rate  was 
seventy  per  cent.,  and  it  is  not  relieved  from  that  precise  rate  by 
any  subsequent  allegation,  either  in  the  bill  or  the  schedules 
annexed. 

The  testimony  of  Mr.  Holmes  comes  very  near  sustaining  it, 
because  he  says  the  agreement  was  a  little  below  the  market 
price ;  three,  four  or  five  per  cent,  below  it ;  and  the  market  price 
is  shown  to  have  been  from  seventy-three  to  seventy-three  and 
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one-half  per  cent.  Mr.  Duer,  however,  is  entirely  explicit.  He 
testifies  that  the  price  agreed  upon  was  seventy  per  cent. ;  and 
in  this  he  is  the  more  positive,  because,  as  he  says,  when  the 
affidr  was  settled,  he  consented  to  pay  several  percent,  more  than 
the  price  at  which  it  was  offered  to  him,  and  did  pay  more  than 
seventy-five  per  cent. 

It  is  proved  by  the  certificate  or  obligation  given  for  the  differ* 
ence,  that  the  settlement  was  made  at  about  seventy-five  and 
one-half  per  cent.  This,  with  what  Mr.  Holmes  recollects,  con- 
vinces me  that  the  agreement  for  th6  stock  was  at  the  rate  of 
seventy  per  cent.  In  this  respect,  therefore,  there  is  no  variance 
between  the  allegation  and  the  proof. 

A  further  variance  was  insisted  upomat  the  hearing,  (although 
it  is  not  found  in  the  defendants  written  points,)  in  consequence 
of  the  charge  in  the  bill,  that  the  loss  which  the  bank  sustained 
in  cashing  the  Trust  Company's  certificates,  was  contemplated 
by  the  contracting  parties.  It  is  claimed  that  the  bill  makes  this 
expected  loss  one  of  the  terms  of  the  agreement,  and  that  there 
is  no  proof  that  such  loss  was  expected. 

The  charge  on  this  subject  is  not  made  in  connection  with  the 
statement  of  the  contract,  but  follows  the  charge  that  the  certifi- 
cates were  issued  by  the  Trust  Company  in  pursuance  of  the 
contract  previously  set  forth.  It  is  plain,  therefore,  that  it  was 
not  intended  to  be  set  forth  as  one  of  the  terms  of  that  contract. 
It  is  true,  the  bill,  in  sununing  up  the  loss  incurred,  includes  the 
discount  upon  the  certificates,  and  alleges  that  the  result  thus 
shown,  was  certain  and  well  known  when  the  loan  was  con- 
tracted, and  was  usuriously  exacted  by  the  Tnist  Company. 

But  this  general  charge  of  usury,  including  three  exactions 
which  had  previously  been  stated  disftinctly  as  being  usurious, 
and  as  positive  terms  of  the  contract,  can  scarcely  be  construed 
into  a  statement  that  it  was  a  stipulation  in  the  contract  that  the 
bank  should  sell  the  certificates  at  a  discount,  or  that  such  dis- 
count was  an  exaction  for  the  Trust  Company's  benefit 

If  the  sacrifice  on  the  certificates  bad  been  seriously  argued 
as  constituting  usury  in  this  case,  it  would  be  a  suflSicient  answer 
to  the  argument  that  the  bill  does  not  set  it  up  as  forming  a  part 
of  the  agreement  between  the  parties. 
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I  do  not  discover  any  variance  bet\^een  the  complainants 
allegations  and  their  proofs,  in  regard  to  the  contract  in  question. 

The  next  inquiry  is,  was  the  transaction  a  loan  ;  or  was  it  a 
real  exchange  or  mutual  sale  of  securities,  as  it  is  denominated 
by  the  defendants  ? 

In  determining  this  point,  the  court  must  be  guided  by  the 
nature  of  the  transaction,  and  the  objects  of  the  parties  in  nego- 
tiating it,  so  far  as  those  objects  were  mutually  understood.  The 
words  used  in  such  negotiations,  do  not  always  signify  what  the 
parties  really  intend.  {Barker  v.  Van  Sommer,  1  Bro.  Ch.  C. 
149.) 

The  object  of  the  Dry*  Dock  Bank,  was  to  resume  specie  pay- 
ments, and  save  their  valuable  corporate  franchises  from  forfeiture. 
To  this  end  they  wanted  money,  and  nothing  but  money  would 
answer  the  exigency.  Their  views  and  their  necessities  were 
fully  known  to  the  Trust  Company.  On  the  other  hand,  the 
Trust  Company  were  strong  in  their  capital  and  in  their  credit, 
and  were  fully  conscious  of  both.  They  stood  in  no  need  of 
money,  and  had  no  occasion  for  an  exchange  of  securities. 

When  a  merchant,  who  is  in  want  of  money,  applies  to  a  cap- 
italist for  his  note  payable  at  a  future  day,  and  offers  security  by 
his  own  note,  with  an  indorser,  and  the  respective  notes  are  exe- 
cuted accordingly,  the  transaction  is  a  loan.  When  two  mer- 
chants, who  are  both  desirous  of  raising  money,  exchange  their' 
own  notes,  to  be  used  for  that  purpose,  with  third  persons,  it 
constitutes  an  exchange  of  securities  merely : — its  effect  is  the 
same  as  if  each  had  used  his  own  note  with  the  other's  in- 
dorsement. 

In  this  case,  the  Trust  Company  was  the  capitalist,  and  the 
bank  was  the  merchant  needing  money,  and  offering  real  estate 
security  for  its  re-payment. 

From  the  relative  situation  of  the  parties/ as  mutually  known ; 
the  transaction  bears  the  aspect  of  a  loan,  and  not  an  exchange 
of  paper.  The  testimony  of  the  witnesses  on  both  sides  estab- 
lishes the  fact,  that  the  application  of  the  bank  was  for  a  loan  of 
the  credit  of  the  Trust  Company,  and  that  there  was  no  propo- 
sition for  an  exchange  of  credits.    The  bank  solicited  a  loan,  not 
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of  cash,  because  it  was  known  that  the  Trust  Company  were 
not  then  in  funds ;  but  of  paper  credits,  which,  as  the  TrusJ 
Company  pointed  out,  would  produce  cash  to  the  bank.  The 
Trust  Company  were  to  gire  no  collateral  security  for  their 
paper ;  the  bank  was  to  give  security  on  real  estlite,  unquestiona- 
bly worth  more  than  the  loan ;  and  finally,  each  of  the  bills  of 
credit  which  the  Trust  Company  received  from  the  bank,  recites 
that  it  is  a  part  of  a  "  loan''  of  £50,000. 

Another  argument,  if  any  were  needed,  to  show  that  this  can- 
not be  deemed  an  exchange  of  paper,  is  found  in  the  statute 
which  forbade  the  bank  from  making  such  exchange.  While 
struggling  tp  borrow,  in  order  to  avoid  a  forfeiture,  the  bank 
would  not  deliberately  incur  one,  by  violating  this  statute. 

Next,  as  to  the  argument  that  the  transaction  was  a  sale  of  the 
paper  of  the  b£lnk,  for  that  of  the  Trust  Company. 

This  is  but  another  phase  of  the  idea  of  an  exchange  of  paper, 
and  is  open  to  the  same  observations.  The  defect  in  the  argu- 
ment is,  that  neither  a  sale  or  an  exchange,  was  the  subject  mat- 
ter of  the  contract.  The  bank  applied  for  and  obtained  a  loan, 
offering  and  giving,  as  borrowers  are  compelled  to  do,  satisfact- 
ory security.  The  Trust  Company  assented  to  the  application, 
and  made  the  loan.  The  form  which  the  Trust  Company  thought 
it  expedient  to  have  the  securities  assume,  when  executed  by  the 
bank,  cannot  disguise  or  alter  the  nature  of  the  transaction. 
There  was  no  sale  about  it.  The  bank  had  lands  and  bills  re- 
ceivable, which  were  legitimate  subjects  of  sale ;  but  they  did 
not  want  to  sell  them.  Their  own  promises  to  pay,  were  not 
proper  objects  of  sale,  and  were  not  offered  for  sale.  The  Trust 
Company  were  known  lenders  of  money,  but  having  none  at  the 
moment,  they  loaned  their  credit,  in  the  shape  of  certificates  of 
deposit,  payable  at  short  dates.  They  did  not  sell  their  certifi- 
cates to  the  bank  for  the  price  secured  by  the  deed  of  trust. 

A  merchant  wanting  $1,000  from  a  bank,  goes  to  the  bank 
with  his  own  note  at  six  months,  for  $1,035,  properly  endorsed, 
and  applies  for  a  loan  of  a  post  note  of  the  bank  at  three  months, 
and  the  bank  issues  such  a  post  note  for  $1000,  and  receives  the 
Aote  of  the  merchant. 

Could  thijS  with  any  propriety  be  called  a  sale  by  the  bank,  of 
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its  post  note  to  the  merchant  ?  Assuredly  not.  In  this  point  ot 
view,  the  expectation  of  the  Trust  Company,  that  they  would 
have  to  guaranty  the  bills  of  credit  of  the  Dry  Dock  Bank,  is  not 
at  all  material.  That  expectation  had  reference  solely  to  the 
contingency,  that  in  order  to  meet  their  own  certificates,  the  Trust 
Company  might  have  to  obtain  a  loan  on  those  bills  of  credit  or 
otherwise^  It  does  not  affect  the  nature  of  the  original  contract, 
or  alter  its  obvious  character.  The  capitalist  who  lends  his  cred- 
it for  a  short  time,  is  liable  to  be  disappointed  in  the  receipt  of 
funds,  and  thus  be  driven  to  use  his  credit,  to  meet  the  paper 
which  he  issued.  He  may  use  such  credit,  either  by  drawing 
his  own  note^  or  by  endorsing  the  paper  which  he  received  on 
making  the  loan.  Neither  the  contingency,  or  the  mode  of  ob^ 
viating  it,  has  any  bearing  on  the  nature  of  the  original  loan. 

It  is  perfectly  clear  to  my  mind,  that  the  transaction  between 
these  corporations,  was  a  loan  of  its  credit  by  the  one,  on  the  se^ 
curity  of  the  real  estate  owned  by  the  other. 

The  question  is  then  presented,  was  the  loan  usurious?  By 
the  law  of  this  state,  every  contract  is  void  by  which  there  is  re-^ 
served  or  agreed  to  be  taken,  any  greater  sum  or  value  than  seven 
dollars  on  one  hundred  dollars  for  a  year,  (or  in  that  proportion 
for  a  different  period,)  for  the  loan  or  forbearance  of  any  money, 
goods  or  things  in  action.  (1  Rev.  Stat.  771,  §  1  to  6 ;  Laws  of 
X837,  Ch.  430.) 

.  It  was  contended  by  the  defendants,  that  a  loan  of  credit  is  not 
within  tlie  statute ;  but  I  cannot  assent  to  the  argument.  To 
apply  it  to  this  case,  the  Trust  Company  loaned  to  the  Dry  Dock 
Bank,  their  certificates  of  deposit,  payable  at  a  future  day.  These 
were  things  in  action,  and  within  the  letter  of  the  statute.  In 
effect,  it  was  a  loan  of  money,  to  be  advanced  at  a  future  period. 
Any  other  construction  of  the  law  would  nullify  it  at  once,  for 
every  lender  would  refuse  to  loan  money,  and  substitute  a  loan 
of  his  notes  at  short  dates. 

If  there  be  a  loan^  it  is  void,  provided  more  than  seven  per 
cent,  interest  is  reserved — whether  the  loan  be  made  in  goods,  in 
credits,  or  in  cash. 

In  Keichum  v.  Barber^  (4  Hill's  R.  225,)  which  was  cited  by 
the  defendants,  the  transaction  was  upheld,  (although  by  a  bare 
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majority  of  the  judges,  both  in  the  supreme  court,  and  in  the 
court  for  the  correction  of  errors,)  on  the  sole  ground  that  there 
was  no  loan  whatever  by  Ketchum  to  the  prior  parties  on  the 
note.  The  loan  was  made  by  the  Union  Bank,  and  the  major* 
ity  of  the  judges  in  each  court,  held  that  Ketchum  merely  sold 
his  credit  by  way  of  guaranty,  or  indorsement,  as  a  surety.  The 
result  of  the  decisions,  in  Suydam  v.  WestfaU^  (4  Hill^s  R.  211,) 
and  Suydam  v.  Battle^  (10  Paige,  94,)  as  I  understand  them, 
is,  that  an  agreement  with  a  commission  merchant,  who  accepts 
bills  to  be  met  with  shipments  of  produce,  to  pay  him  two  and  a 
half  per  cent  on  advances  he  may  be  required  to  make  on  the 
drawer's  failing  to  send  sufficient  produce,  is  not  of  itself  usuri- 
ous ;  but  it  is  to  be  considered  with  other  facts,  upon  the  question 
whether  the  contract  is  acover  for  an  usurious  premium,  or  mere* 
ly  provides  compensation  for  services. 

The  ease  of  Stoveld  v.  Eade^  (4  Bing.  81,)  was  also  cited. 
The  court  there  held  that  there  was  no  loan,  nor  any  application 
for  a  loan.  The  report  of  the  decision  is  not  precisely  intelligible. 
I  do  not  perceive  what  the  amouut  of  the  commission,  or  its  be- 
ing under  or  over  five  per  cent.,  had  to  do  with  determining 
whether  the  transaction  was  a  loan  or  an  accommodation  ex* 
change. 

The  case  of  Dunhamv.  Dey,  (13  Johns.  40,)  and  Dunham  v. 
Oouldj  (16  ibid.  674,)  in  our  own  courts,  are  entirely  decisive, 
that  the  loan  of  credit  in  this  case  is  within  the  provisions  of  the 
statute  against  usury^ 

In  this  connection^  1  may  as  well  consider  the  point  urged, 
that  on  a  loan  of  credit,  the  lender,  exclusive  of  interest  may 
charge  a  commission  not  exceeding  seven  per  cent,  per  annum, 
and  that  the  interest,  which  he  reserved  on  the  borrower's  secur- 
ities, is  only  an  equivalent  for  that  which  he  is  to  pay  on  the 
paper  he  issues  or  lends.  The  case  of  Dunham  v.  I>ey^  above 
cited,  was  decided  on  what  I  conceive  to  be  the  true  ground,  that 
a  loan,  whetiier  of  cash  or  credit,  is  to  be  subjected  to  the  same 
rule. 

That  decision  was  affirmed  in  Dunham  y.  Oould;  and  al« 
though  the  chancellor  dwelt  upon  the  point,  that  the  commission 
exceeded  the  lawful  interest,  (both  sets  of  notes  being  payabla 
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without  interest,)  it  does  not  appear  that  the  court  of  errors  dis- 
carded the  principle  adopted  in  the  court  below. 

In  Fant^ing  v.  Dunham,  (5  J.  C.  R.  122,)  which  was  relied 
upon  in  this  branch  of  the  case,  Chancellor  Kent  did,  indeed, 
hold  the  securities  to  be  u^rious,  because  the  commission  ex- 
ceeded the  legal  interest  for  the  time  the  notes  had  to  run,  and 
thus  indirectly  gave  his  opinion  that  they  would  not  have  been 
usurious,  if  the  commiaaion  had  fallen  short  of  the  interest.  But 
he  has  never  decided  the  latter  proposition,  so  far  as  I  can  dis- 
cover. And  in  view  of  the  judgment  of  the  supreme  court  in 
Dunham  v.  Dey,  (13  Johns.  40,)  if  the  weight  of  authority  is  not 
clearly  against  it,  the  point  is  at  least  untrammeled  by  any  bind- 
ing decision. 

The  first  suggestion  that  occurs  to  me  is,  that  if  a  charge  for 
commission  be  tolerated  at  all,  where  there  is  a  loan  of  credit,  it 
must  be  regulated  by  a  variety  of  circumstances  in  different 
cases,  and  that  there  can  be  no  propriety  in  limiting  it  to  the 
legal  rate  of  interest.  For  example — one  lends  his  note  for  thirty 
days  only,  in  a  time  of  great  commercial  embarrassment,  when 
the  chance  of  being  disappointed  by  the  borrower,  (whp  gives 
his  note  at  the  same  date,)  is  very  great ;  and  he  charges  a  com- 
mission of  one  per  cent.  No  merchant  would  say  that  this  was 
not  a  reasonable,  indeed,  an  inadequate  commission.  Yet,  under 
the  rule  in  Fanning  v.  Dunham,  it  would  be  usury,  because  it 
exceeded  the  interest  for  thirty  days.  Now  take  another  illus- 
tration :  A.  lends  to  B.,  his  notes  payable  with  interest  at  two 
years,  and  B.  secures  him  by  a  bond  and  mortgage,  payable  in 
three  years  with  interest,  and  as  a  commission,  A.  deducts  twelve 
per  cent,  from  the  amount  of  B.'s  mortgage.  This  strikes  the 
mind  at  once  as  being  grossly  exorbitant,  yet  it  is  less  than  the 
lawful  interest  for  the  two  years,  and  still  less  in  proportion  for 
the  three  years. 

The  rate  of  interest  allowed  by  law,  I  am  confident,  cad  fur- 
nish no  criterion  for  the  regulation  of  a  commis.sion ;  and  I  think 
that  whenever  a  commission  is  charged  by  the  lender,  unless  it 
be  for  some  real  service,  distinct  from  the  loan  itself,  as  was  the 
fact  in  Hammett  v.  Yea,  (1  B.  &  P.  144,)  and  Cayuga  County 
Bank  v.  Hunt,  (2  Hill's  R.  635,)  and  then  be  a  moderate  and 
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reasonable  charge,  it  must  infallibly  be  referred  to  the  use  of  the 
money  or  credit  loaned. 

To  test  the  matter  further  in  loans  of  credit.  Suppose  A.  ap- 
plies to  B.,  a  lender  of  money,  for  a  loan  of  B.'s  note  of  $1000, 
for  one  year ;  obtains  such  a  note,  not  bearing  interest,  and  gives 
his  own  note  with  sureties,  payable  at  a  year,  with  interest — then 
A.,  to  effect  his  object,  must  sell  B.'s  note  and  turn  it  into  money. 
He  will  be  fortunate  if  he  can  find  a  broker  who  will  discount  it 
at  seven  per  cent.  If  he  procure  it  to  be  cashed  at  that  rate,  he 
will  receive  $930,  as  his  actual  loan.  At  the  end  of  the  year, 
he  will  pay  $1070 :  or  $140  for  the  use  of  $930  for  a  year. 
This  is  more  than  fifteen  per  cent.  Yet  on  the  argument  urged 
by  the  defendants,  it  would  be  legal.  Let  us  see  how  B.,  the 
lender,  would  come  out  of  such  an  operation.  If  A.  paid  his 
note  when  due,  B.  would  take  up  his  own  note  with  the  money 
thus  furnished,  and  receive  $70  from  A.,  without  advancing  a 
farthing.  If  A.  failed  to  pay  his  note,  and  B.  were  compelled 
4o  collect  it  by  suit,  the  collection  might  occupy  six  months.  In 
that  event,  B.  would  have  to  advance  the  $1000  at  the  end  of  the 
year  to  pay  his  own  note,  and  he  would  continue  in  advance 
six  months.  At  the  end  of  that  time  he  would  receive  from  A. 
^1105,  which  would  be  $105  for  the  six  months'  advance  of 
$1000. 

The  more  probable  course  in  the  case  put,  would  be  for  B.  to 
discount  his  own  note,  through  a  friendly  broker,  with  whom  he 
would  make  a  reciprocal  arrangement,  so  that  he  would  in  fact 
advanee  the  $930  at  the  outset,  and  thus  receive  the  fifteen  per 
cent,  for  its  use  for  one  year. 

There  are  so  many  modes  in  which  this  system  might  be  pur- 
sued, and  they  are  so  obvious,  that  it  is  a  waste  of  time  to  trace 
them  farther.    (See  Reed  v.  Smilhj  9  Gowen,  647.) 

SuflEice  it  to  say,  that  if  it  be  once  settled  as  law,  that  a  man 
may  lend  his  own  notes  or  his  bonds  on  time,  without  interest, 
taking  in  return  securities  payable  with  interest,  or  may  lend  his 
own  paper  payable  with  interest,  and  in  return  take  securities 
payable  with  interest,  and  include  a  commission  for  his  risk  and 
trouble,  not  exceeding  seven  per  cent,  per  annum;  the  whole 
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business  of  making  loans  will  be  transacted  in  this  mode,  and 
the  statute  against  usury  will  be  made  a  dead  letter. 

These  observations  are  somewhat  in  advance  of  the  order  in 
which  I  proposed  to  treat  this  case ;  but  they  are  so  connected 
with  the  consideration  of  loans  of  credit  in  respect  of  the  statute, 
that  it  was  more  convenient  to  dispose  of  the  whole  subject  at 
once. 

I  will  next  consider  the  facts  which  the  complainants  allege  in 
their  bill,  constituted  usury. 

Their  first  point  is  made  upon  the  deduction  by  the  Trust 
Company  of  the  sum  of  $10,000  from  the  loan  of  $250,000. 
The  complainants  gave  their  bills  of  credit  secured  by  their  real 
estate,  for  £50,000,  which  bills  they  were  to  pay  in  New  York 
at  the  rate  of  five  dollars  for  every  pound  sterling.  In  other 
words,  they  were  bound  to  pay  to  the  Trust  Company  $260,000, 
with  interest  half  yearly  at  seven  per  cent 

The  credit  which  the  latter  loaned  to  the  bank  was  the  sum 
of  i^48,000  in  certificates,  payable  in  London,  and  bearing  five 
per  cent,  interest.  At  the  same  rate  of  five  dollars  to  the  pound, 
these  certificates  amounted  to  8240,000. 

This  deduction  of  $10,000,  or  four  per  cent,  on  the  sum  loaned, 
is  defended  as  being  a  compensation  for  the  Trust  Company's 
guaranty  of  the  bills  of  credit  issued  to  them  by  the  bank,  and  for 
the  trouble,  expenses  and  extraordinary  risks,  assumed  by  the  com- 
pany in  twice  remitting  to  Liondon,  and  paying  there  the  amount 
of  $240,000,  or  $250,000 ;  and  the  defendants  urge  that  the  under- 
standing  of  the  parties  was  explicit,  that  the  Trust  Company 
were  to  use  the  bills  of  credit  of  the  bank,  in  order  to  raise 
money  in  London,  and  hence  the  necessity  of  the  guaranty  and 
the  double  remittance. 

I  am  sorry  to  say,  that  I  cannot  give  to  these  positions  the 
force  which  was  claimed  for  them  by  the  learned  and  eloquent 
counsel  for  the  defendants. 

Firstj  as  to  the  guaranty.  The  whole  point  is,  that  the  Trust 
Company,  when  their  certificates  for  the  £48,000  fell  due,  might 
be  obliged  to  borrow  the  money  to  meet  them,  and  instead  of 
simply  giving  their  own  obligation  to  the  lender,  would  transfer 
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the  bills  of  credit  of  the  Dry  Dock  Banky  or  would  sell  them 
outright. 

The  lender  or  purchaser,  it  was  supposed,  would  require  the 
added  liability  of  the  Trust  Company  upon  the  bills  of  credits 
Assuming  this  to  have  been  the  mutual  expectation  of  the  par- 
ties, I  am  at  a  loss  to  perceive  what  new  risk  the  Trust  Com' 
pany  incurred  by  the  operation^  In  no  event  could  they  lose 
the  $250,000  more  than  once,  and  they  were  subjected  to  that 
risk  while  they  held  the  bills  of  credit,  precisely  as  they  would 
be,  after  they  had  transferred  them  with  their  guaranty.  The 
real  estate  of  the  bank  was  conveyed  in  trusty  for  the  express 
purpose  of  guarding  against  the  risk,  and  it  was  believed  to  pro- 
vide for  it  effectually.  The  only  further  consequence,  which  the 
Trust  Company  would  incur  by  such  a  guaranty,  would  be  that 
they  might  be  compelled  once  to  advance  the  $260,000.  Whereas^ 
if  the  Trust  Company  had  sold  the  bills  of  credit  to  the  amount 
of  $240,000,  (or  borrowed  that  sum  on  a  pledge  of  the  same,) 
before  their  own  certificates  fell  due,  and  the  Dry  Dock  Bank 
had  punctually  paid  the  bills  as  stipulated  in  the  deed  of  trusty 
the  Trust  Company  never  would  have  advanced  a  dollar. 

Thfs  was  unquestionably  the  expectation  of  the  Trust  Com- 
pany, if,  as  it  is  insisted,  the  original  design  was  to  use  the  com* 
plainants^  bills  of  credit  in  London.  The  case  differs  in  no 
respect  from  that  of  a  money  lender,  who,  instead  of  cash,  lends 
his.  note  at  a  year,  and  takes  from  the  borrower  a  note  at  five 
years,  secured  by  a  mortgage ;  and  who,  at  the  end  of  the  year, 
in  order  to  provide  funds  to  meet  bis  own  note,  finds  it  necessary 
or  convenient  to  use  the  mortgage  and  note  of  the  borrower,  and 
indorses  the  latter  for  that  purpose.  Suppose  that  on  lending 
his  note,  he  had  avowed  his  belief  that  at  the  end  of  the  year, 
he  would  have  to  indorse  the  borrower's  note^  and  transfer  his 
mortgage  to  take  up  his  own  note,  and  had  thereupon  required 
the  borrower  to  pay  him  four  per  cent,  on  the  sum  loaned,  as  a 
compensation  for  his  risk  and  trouble  growing  out  of  such  in- 
dorsement.   No  court  in  this  state  could  uphold  such  an  exaction.. 

I  can  find  no  color  for  reserving  the  $10,000  on  this  loan,  in 
the  contemplated  guaranty  of  the  bills  of  credit. 
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Then,  in  regard  to  the  double  remittance  from  New  York  to 
London,  and  its  extraordinary  hazards. 

To  illustrate  the  claim  made  upon  this  ground,  I  will  follow 
out  the  result,  which  in  its  various  contingencies,  might  have 
ensued  from  this  transaction : 

First  In  the  event  that  the  Trust  Company  had  paid  their 
certificates  in  London,  by  advancing  the  £48,000,  retaining  the 
bills  of  credit  of  the  Dry  Dock  Bank.  Then  there  would  be  no 
remittance  to  London  on  account  of  the  bills  of  credit.  Those 
would  be  paid  here,  as  provided  in  the  trust  deed,  and  being  held 
by  the  Trust  Company  would  thereupon  be  discharged.  The 
Trust  Company  would  remit  £48,000  to  London  to  meet  their 
certificates.  For  the  whole  expense  of  this  remittance  and 
payment,  they  were  fully  indemnified  by  the  obligation  of  the 
Dry  Dock  Bank  to  pay  to  them  here  $240,000,  or  five  dollars 
for  every  pound  sterling — a  rate  which  was  doubtless  fixed  upon 
as  such  indemnity. 

The  proof  is  abundant,  that  the  difierence  between  five  dol- 
lars to  the  pound,  and  $4  86-lOOths,  the  legal  value  of  the  sov- 
ereign or  pound  sterling  in  1838,  would  pay  all  the  expenses 
incident  to  remittance  and  payment,  either  in  bills  of  excnange 
or  in  gold  coin.  This  difference  sufficed  to  cover  guaranty  in  a 
remittance  of  bills,  and  insurance,  if  specie  were  shipped.  The 
$240,000  would,  therefore,  make  good  the  remittance  and  pay- 
ment of  the  £48,000,  with  its  attendant  hazard. 

Thus  there  is  no  double  remittance  in  the  first  contingency 
which  I  have  traced,  and  no  pretence  for  the  charge  of  $10,000. 

Next,  I  will  take  the  mode  alleged  to  have  been  intended  by 
the  parties : 

The  Tnist  Company  would  send  to  London  the  bills  of  credit 
guarantied  by  them,  (either  with  or  without  a  transfer  of  the 
charge  on  real  estate,  to  which  the  bills  refer,)  and  would  raise 
£48,000  by  a  pledge,  or  a  sale  of  those  bills.  With  this  £48,000 
raised  in  London,  they  would  pay  their  certificates  as  they  ma- 
tured. The  funds  being  already  in  London,  no  remittance  from 
New  York,  would  be  requisite  to  meet  those  certificates. 

If,  however,  the  Dry  Dock  Bank  should  fail  to  pay  in  New 
York,  the  amount  of  their  bills  of  credit  forty  days  before  they 
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fell  due,  SO  as  to  put  the  Trust  Company  in  funds  to  take  up 
such  bills  in  London  when  they  became  due,  the  Trust  Com- 
pany would  necessarily  make  an  advance  and  a  remittance  to 
London  for  that  purpose.  But  for  this  remittance,  they  would 
have.the  five  dollars  to  the  pound,  or  $240,000,  which  they  could 
collect  of  the  bank  in  New  York,  and  which  covers  the  whole 
charge.  ^ 

It  may  be  urged  that  the  Trust  Company,  on  selling  the  bills 
of  credit  in  London,  should  not  be  compelled  to  keep  the  pro- 
ceeds there  unproductive,  until  their  certificates  became  due ;  for 
this  might  subject  them  to  a  great  loss  of  interest,  if  they  availed 
themselves  of  the  most  favorable  time  for  making  a  sale.  I  do 
not  think  that  any  such  loss  need  to  have  ensued  in  the  event 
supposed,  or  could  have  been  contemplated  by  the  parties.  The 
obvious  course  of  the^  Trust  Company  would  be  to  sell  exchange 
in  New  York,  drawn  against  the  proceeds  of  the  bills  of  credit, 
and  when  their  certificates  matured,  to  buy  exchange  on  Lon- 
don in  the  sama  market,  and  remit  to  meet  them.  The  profit  on 
the  sale,  would  usually  balance  the  expenses  of  the  purchase. 
The  testimony  of  the  eminent  bankers  who  were  examined  as 
witnesses,  shows  that  the  fluctuation  in  the  valqe  of  exchange 
on  London  is  not  so  great,  but  that  five  dollars  for  a  pound  ster- 
ling, furnishes  a  sufiicient  margin  to  cover  any  supposable  differ- 
ence in  price,  between  the  times  of  such  sale  and  purchase. 

A  suspension  of  specie  payments  was  adverted  to ;  as  to  which 
it  suffices  to  say,  it  would  not  suspend  the  contract,  or  make  it 
payable  in  aught  but  gold  and  silver.  There  is  no  double  re- 
mittance to  be  found  in  this  way  of  carrying  out  the  operation. 

Lastly.  I  will  suppose  that  the  Trust  Company  were  to  make 
a  remittance  in  the  first  instance,  from  their  own  funds,  and  thus 
pay  their  certificates.  This,  at  five  dollars  to  the  pound,  would 
require  them  to  advance  $240,000,  in  New  York.  Then  I  will 
suppose  that  they  subsequently  sold  in  London,  and  guarantied 
iC48,000  of  the  Dry  Dock  Bank  bills  of  credit.  The  proceeds 
drawn  against  from  New  York,  would  reimburse  the  expenses  of 
the  first  remittance. 

Then,  if  they  were  afterwards  compelled  to  advance  to  take  up 
the  bank's  bills  of  credit,  the  expenses  of  that  remittance  are  pro- 
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vided  for  in  those  bills,  in  the  payment  of  five  dollars  in  New 
York,  for  every  pound  advanced  or  paid  in  London. 

The  result  is,  that  although  in  the  case  last  put,  the  Trust 
Company  might  have  to  remit  the  £48,000  to  London  twice,  yet 
the  charges  of  the  first  remittance  would  be  reimbupsed  by  the 
sale  or  loan  effected,  upon  the  bills  of  credit  of  the  bank,  (with- 
out which  sale  or  loan  the  second  remittance  could  never  be 
requisite,)  and  the  charges  of  the  second  remittance  would  be  fully 
covered  by  the  $240,000  payable  id  New  York,  for  the  £48,000 
remitted. 

I  have  said  nothing  of  the  contingency  that  the  Trust  Com- 
pany might  be  unable  to  realize  in  London  £48,000,  on  that 
amount  of  the  bills  of  credit  of  the  bank,  even  with  their  guaran- 
ty. It  is  not  set  up  as  forming  any  part  of  the  inducement  or 
consideration  for  the  ^10,000  reserved ;  and  it  would  be  incon- 
sistent with  the  ground  taken,  that  the  certificates  of  the  Trust 
Company,  bearing  interest  at  five  per  cent,  were  worth  par  in 
London.  Their  naked  obligations  could  not  be  worth  more  than 
these  bills  of  credit,  fully  secured  by  real  estate  in  the  city  of 
New  York,  and  guarantied  by  the  Trust  Company. 

In  no  point  of  view,  have  I  been  able  to  discover  a  reasonable 
ground  fpr  this  deduction  of  810,000,  in  the  loan  in  question.  It 
must,  therefore,  be  regarded  as  a  premium  or  compensation  for 
making  the  loan,  and  it  being  in  addition  to  the  reservation  of 
seven  per  cent,  interest,  our  law  declares  it  to  be  usurious. 

It  is  unnecessary  for  me,  after  this  conclusion,  to  examine  any 
of  the  other  facts  which  are  alleged  as  constituting  usury. 

The  defendant  Morrison  insists,  that  the  securities  are  not  sub- 
ject to  be  impeached  by  the  imputation  of  usury,  unless  it  be 
shown  that  they  are  usurious  by  the  English  law ;  because  they 
were  made  with  the  intent  to  dispose  of  them  in  England,  and 
his  title  arose  under  such  a  disposal  made  in  London.  I  think 
the  law  is  clearly  otherwise,  and  that  the  securities  must  stand 
or  fall  by  the  laws  of  the  state  of  New  York.  They  were  exe- 
cuted and  delivered,  and  the  loan  was  made  in  this  city ;  here  is 
the  real  estate  by  which  the  debt  is  secured,  and  the  debt  is  pay- 
able here. 

The  bills  of  credit,  though  expressed  to  be  payable  in  Lon- 
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don,  r^fer  to  the  charge  upon  the  real  estate,  and  thus  gave  notice 
to  Mr.  Morrison,  of  the  trust  deed,  and  of  its  requirement  that  the 
Dry  Dock  Bank  should  make  payment  in  New  York.  It  is,  in 
every  sense,  a  New  York  contract,  and  would  be  so  adjudged  in 
the  courts  at  Westminster  Hall. 

The  views  of  the  chancellor  in  Chapman  v.  Robertson,  (6 
Paige,  627,  632,)  fully  sustain  this  construction  of  the  contract.^ 

My  conclusion  is,  that  the  bills  of  credit  are  usurious,  and  the 
trust  deed  by  which  they  were  secured,  is  void. 

The  complainants  are  entitled  to  a  decree  accordingly. 

I  have  made  no  allusion  to  the  policy  of  the  law  which  leads 
to  such  a  severe  loss  of  property,  nor  to  the  character  of  the  act 
by  which  it  is  enforced ;  for  neither  can  be  permitted  to  influence 
my  judgment  in  the  slightest  degree.  Whether  the  law  be  poli- 
tic and  just,  or  barbarous  and  oppressive,  it  is  no  part  of  my  prov- 
ince to  determine. 

As  the  law  of  the  land,  I  am  sworn  to  administer  it,  and  am 
bound  to  give  effect  to  it  fully.  It  j;9  not  to  be  treated  with  dis- 
favor, or  evaded  by  the  courts. 

So  as  to  the  character  of  the  proceeding,  by  which  this  bank 
attempts  to  elude  the  payment  of  a  very  large  loan,  received  at  a 
time  of  peculiar  and  extreme  necessity.  However  I  may  regard 
its  immorality  and  its  flagrant  injustice  to  the  extent  of  the  ac- 
tual loan,  it  is  my  duty  to  grant  the  complainants  a  decree,  if  they 
have  brought  themselves  within  the  provisions  of  the  statute 
against  usury.  The  legislature,  in  1837,  deemed  it  expedient  to 
require  the  cour(  of  chancery  to  take  cognizance  of  these  cases, 
without  the  preliminary  step  which  the  court  had  always  before 
imposed  on  the  parly  seeking  relief  from  usury,  the  payment  or 
offer  of  the  sum  actually  loaned  with  the  legal  interest. 

When  a  case  is  brought  plainly  within  the  provisions  of  the 
usury  laws,  and  is  within  the  jurisdiction  of  the  court,  the  con- 
tract must  be  avoided,  without  any  restriction  or  imposition  of 
terms. 

Decree  accordingly. 
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Neepus  V,  Vanderveer  and  others. 

Where  one  having  a  lar^re  inortgfag;e  on  a  farm,  payable  at  a  distant  period  with 
six  per  cent,  interest,  at  the  request  of  the  mortgagor,  who  had  laid  out  the  farm 
in  town  lots  for  sale,  cancelled  such  mortgage  and  received  in  lieu  of  it,  thirteen 
separate  mortgages  for  the  same  aggregate  amount,  on  thirteen  distinct  portions 
of  the  whole  farm,  payable  when  the  original  mortgage  was  to  be  paid,  with 
interest  at  seven  per  cent. ;  and  at  the  same  time  received  from  the  mortgagor 
five  hundred  dollars  for  granting  the  accommodation  ;  it  was  held,  that  the  trans- 
action was  not  usurious. 

The  advantages  proposed  to  himself  by  the  mortgagor,  and  the  probable  incon- 
venience and  hazard  to  the  mortgagee  in  the  exchange  of  the  securities,  consti- 
tuted the  consideration  for  the  payment ;  and  there  was  no  loan  or  forbearance 
in  the  case. 
November  8,  1845  ;  February  6,  1846. 

The  bill  in  this  cause  was  filed  by  Michael  Neefus  on  the 
12th  of  November,  1844.  It  stated  that  on  the  first  day  of  May, 
1835,  the  defendant,  A.  Vanderveer,  executed  a  mortgage  for 
$15,300,  on  one  hundred  acres  of  land  in  Flatbush  in  the  county 
of  Kings,  to  Michael  and  John  Neefus.  The  mortgage  was 
given  for  a  part  of  the  purchase  money,  and  was  payable  five 
years  from  its  date,  with  interest  at  six  per  cent.,  semi-annually. 
That  John  Neefus  soon  after  assigned  his  interest  in  the  mort- 
gage to  Michael  N.,  the  complainant  That  in  October,  1836, 
on  the  application  of  Vanderveer,  who  had  divided  the  premises 
into  blocks  for  the  purpose  of  selling  them  in  small  parcels  ;  the 
complainant  cancelled  the  mortgage  of  $15,300,  and  accepted  in 
lieu  of  it,  thirteen  several  mortgages  of  Vanderveer,  on  as  many 
distinct  portions  of  the  premises,  with  his  bonds  accompanying 
the  same,  payable  with  interest  at  seven  per  cent.,  half-yearly ; 
such  mortgages  in  the  aggregate  amounting  to  $16,300.  At  the 
same  time,  one  G.  Bennet,  who  held  a  mortgage  on  the  entire 
hundred  acres  for  $4700,  prior  to  the  complainants,  cancelled 
that  mortgage,  and  received  of  Vanderveer  thirteen  several  mort- 
gages on  the  same  distinct  portions  of  the  premises,  for  the 
aggregate  amount,  which  were  recorded  so  as  to  be  prior  to  the 
complainant's  thirteen  mortgages  respectively. 
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The  bill  prayed  a  foreclosure  of  two  of  the  mortgages  so  exe- 
cuted to  the  complainant  in  October,  1836. 

The  answer  of  Yanderveer  and  wife  stated,  that  silthough  the 
complainant  when  applied  to,  admitted  that  the  portion  of  mort-^ 
gage  proposed  for  each  section  of  the  land,  was  the  just  and  fair 
proportion  of  the  whole  original  mortgage,  and  would  furnish 
to  him  as  adequate  a  security  for  the  whole  debt  as  he  then  held  ; 
yet  he  would  not  grant  the  accommodation  of  subdividing  the 
mortgage,  unless  in  addition  to  the  increase  of  the  rate  of  interest 
to  seven  per  cent.,  Vanderveer  would  pay  to  hini  in  cash  the 
sum  of  five  hundred  dollars  for  the  loan  and  forbearance  of  the 
$15,300,  by  way  of  usurious  interest.  And  that  Vanderveer 
was  finally  forced  and  obliged  to  agree  to  pay  seven  per  cent, 
per  annum,  and  the  additional  sum  of  $500,  for  such  new  loan 
and  forbearance.  That  a  corrupt  agreement  was  thereupon 
made  between  the  parties,  embracing  those  terms,  the  new  mort- 
gages being  payable  at  the  time  in  the  original  mortgage  speci- 
fied. That  Vanderveer  paid  to  the  complainant  the  $500,  so 
agreed  upon,  upon  which  he  cancelled  the  original  mortgage  and 
received  the  thirteen  new  mortgages  for  the  same  aggregate 
amount.  The  answer  then  alleged  that  the  new  mortgages  and 
the  $500,  were  given  for  the  loan  and  forbearance  of  the-  prin- 
cipal sum  secured  by  the  original  mortgage,  and  that  the  trans- 
action was  usurious,  and  the  new  mortgages  void. 

The  defendants  proved  that  Vanderveer  gave  his  note  for 
$500,  to  the  complainant,  in  consideration  of  the  latter's  dividing 
the  debt  into  thirteen  separate  mortgages  on  as  many  distinct 
portions  of  the  property  ;  and  that  the  note  was  paid.  The  wit- 
ness stated  that  the  complainant  made  many  objections  to  splitting 
up  his  demand  ;  among  others,  the  greater  labor  and  perplexity 
of  collecting  and  keeping  proper  accounts  of  the  interest,  the 
irregularities  in  its  payment,  and  the  danger  of  ultimate  loss  of 
parts  of  the  principal  of  some  of  the  mortgages.  It  appeared 
that  Vanderveers  object,  was  to  be  enabled  to  sell  portions  of  the 
land  mortgaged  in  small  parcels,  which,  he  could  not  effect  so 
Jong  as  they  were  all  incumbered  by  so  large  a  n\ortgage.  A 
map  was  introduced,  showing  bis  subdivision  of  the  land  into 
numerous  blocks,  with  intersecting  streets  and  avenues,  laying 
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it  all  out  as  a  village  plat ;  and  the  new  mortgages  were  giyen 
in  accordance  with  these  subdivisions. 

It  appeared  by  the  original  mortgage  that  the  property  was 
therein  bounded  and  described  as  a  farm. 

J,  A.  Lott,  for  the  complainant. 

D.  B.  Tallmadge,  for  the  defendants  Vanderveer  and  wife. 

H.  C.  Murphy y  for  C.  Bennet. 

The  Assistant  Vice-Chancellor. — The  usury  as  it  is 
alleged  in  the  answer,  is  quite  incomprehensible.  Neefus  held  a 
mortgage  for  $15,300,  payable  May  1,  1840,  with  annual  inter- 
est at  six  per  cent,  in  October,  1836,  he  relinquished  that  mort- 
gage, taking  in  lieu  of  it,  thirteen  mortgages  on  distinct  parcels 
of  the  same  premises,  for  the  aggregate  sum  of  $15,300,  payable 
on  the  same  1st  of  May,  1840,  with  interest  annually,  at  seven 
per  cent. ;  and  the  answer  gravely  asserts,  that  for  this  new  loan 
and  forbearance,  the  mortgagor  paid  to  Neefus  $500.  The  state- 
ment ill  effect  is,  that  the  mortgagor  raised  the  rate  of  interest 
from  six  to  seven  per  cent,  on  a  mortgage  which  had  nearly  four 
years  to  run,  and  paid  $500,  for  the  forbearance,  when  there  was 
not  a  day's  forbearance  given.  The  answer  itself,  shows  to  my 
satisfaction,  that  the  forbearance  of  the  debt,  was  not  the  real  con- 
sideration for  the  payment  of  the  $500. 

It  is  however  stated  in  the  bill,  and  so  is  the  proof  so  far  as  it 
respects  the  two  mortgages  now  in  suit,  that  the  new  mortgages 
were  made  payable  on  the  1st  of  September,  1840 ;  and  as  mat- 
ter of  evidence,  the  defendants  are  perhaps  entitled  to  insist  that 
their  answer  is  erroneous.  But  they  encounter  another  serious 
difficulty,  for  this  evidence  does  not  sustain  the  agreement  as  it 
is  set  forth  in  the  answer ;  and  the  rule  is  very  strict,  in  equity 
as  well  as  at  law,  that  in  pleading  an  usurious  agreement,  its 
terms  must  be  distinctly  stated,  and  it  must  be  proved  as  it  is  al- 
leged.   {Smith  V.  JBn/^A,  8  Johns.  84;   Vroom  v.  Ditmars^i 
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Paige,  526 ;  New  Orleans  Gas  Light  and  Banking  Company 
V.  Dudley,  8  ibid.  452.(a) 

If  the  answer  had  been  correct,  as  to  the  time  of  payment  in- 
serted in  the  new  mortgages,  the  testimony  fails  utterly  in  sup- 
porting the  alleged  usury.  The  only  witness  sworn,  so  far  from 
proving  that  there  was  to  be  any  extension  of  time  or  forbearance 
says  his  opinion  is  that  the  principal  was  to  be  made  payable  at 
the  same  time,  with  the  old  mortgage.  He  shows  not  only  that 
there  was  no  agreement  for  an  extension,  but  there  was  no  nego- 
tiation for  any  thing  of  the  kind.  It  was  not  treated  of,  or  men- 
tioned. It  was  not  the  subject  of  the  mortgagor's  application,  or 
of  the  contract  which  ensued.  How  the  1st  of  September,  1840, 
came  be  inserted,  is  not  shown ;  but  both  the  answer  and  the 
evidence  prove,  that  it  was  not  a  part  of  the  contract  on  which  the 
9500  was  paid. 

The  evidence  shows  the  nature  of  the  transaction,  and  for 
what  consideration  that  payment  was  made. 

The  mortgagor  wanted  to  lay  out  this  farm  info  town  lots, 
and  it  was  obvious,  that  a  large  mortgage  covering  the  whole 
farm,  would  seriously  interfere  with  the  sale  of  such  lots.  He 
declared  to  the  mortgagee,  what  in  this  point  of  view  was  plain 
enough,  that  it  would  be  a  material  advantage  to  him,  to  have 
separate  mortgages  given  on  the  sections  which  he  proposed  to 
lay  out  and  sell. 

It  was  equally  obvious,  that  this  scheme  was  not  to  work  any 
advantage  to  the  mortgagee.  It  was  certain  to  occasion  hino  in- 
convenience to  some  extent,  quite  likely  to  disappoint  him  in  the 
punctual  payment  of  the  debt,  and  might  possibly  lead  to  actual 
loss.  Thus  he  had  a  large  security,  the  principal  payable  at  one 
time,  and  the  interest  in  a  single  annual  sum.  By  taking  thir- 
teen mortgages,  he  would  have  to  keep  as  many  different  ac- 
counts of  the  interest,  and  principal.  The  lots  were  to  be  sold 
subject  to  the  mortgages,  and  it  was  extremely  improbable,  that 
thirteen  different  debtors  would  be  punctual  at  all  times,  in  pay- 
ing their  interest  and  principal.    Then  as  to  his  security,  errors 


(a)  And  Rowt  v.  Phillips,  2  Sand.  Cli.  R.  14. 


272  CASES  IN  CHANCERY. 

V  ^ — . ■  ■ 

NeeftiB  V.  Vanderveer. 

of  judgment  might  be  made  in  the  apportionment,  as  to  the  rela- 
tive value  of  the  different  subdivisions  ;  in  the  division,  the  farm 
was  to  be  cut  up  by  streets  and  avenues,  and  by  the  new  mort- 
gages, the  land  included  within  the  streets  was  virtually  ceded  to 
the  public  use  ;  the  scheme  for  selling  it  in  lots,  might  prove  a 
partial  failure ;  and  in  the  end  the  mortgagee  might  have  to 
take  the  least  desirable  sections,  in  payment  of  the  mortgages 
charged  on  them,  and  so  detached,  that  they  would  not  be  valu- 
able for  farming,  and  not  worth  the  amount  of  the  mortgages. 

For  the  anticipated  advantages  to  himself,  and  the  disadvan- 
tages to  the  mortgagee,  the  mortgagor  offered  and  agreed  to  pay 
$500,  in  order  to  have  the  mortgage  for  $15,300,  divided  up  into 
thirteen  separate  mortgages,  on  distinct  parcels  of  land. 

The  evidence  is  positive,  that  this  was  the  consideration  for 
the  $500,  and  I  see  nothing  unreasonable  in  it,  and  no  color  for 
calling  it  usury. 

There  is  another  objection  to  these  mortgages,  on  the  score  of 
usury,  viz.  that  although  given  on  the  15th  of  October,  1836,  and 
the  old  mortgage  then  cancelled,  they  were  dated  on  the  first  of 
September,  thereby  including  one  per  cent,  more  of  interest  for 
the  intervening  time,  than  was  due  on  the  old  mortgage  on  the 
day  of  its  cancellation. 

It  is  a  perfect  answer  to  this,  that  the  defendants  sets  up  no 
corrupt  or  usurious  agreement  in  respect  of  it,  in  their  answer. 

The  discharge  of  the  old  mortgage,  corresponds  in  date,  with 
the  mortgages  in  question  ;  but  it  is  needless  to  speculate  on  the 
explanations  which  might  have  been  given  on  this  point,  if  it 
had  been  put  in  issue  by  the  pleadings. 

The  complainant  is  entitled  to  the  usual  decree  for  a  foreclo- 
sure and  sale. 
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H.  and  N.  Weed  v.  Smull  and  Miles. 
Smull  and  Miles  v.  H.  and  N.  Weed. 

A  receiver  in  a  jud^ent  creditor's  sait,  is  entitled  to  the  debtor's  things  in  action, 
in  preference  to  one  who  purchased  the  same  with  notice  of  the  suit,  after  the 
bill  was  filed,  and  efforts  made  to  serve  the  subpoena  to  answer.  This  was  held, 
althon^rh  there  had  been  only  slight  diligence  used  to  effect  the  service ;  there 
being  no  collusion  or  concealment. 

The  title  of  a  receiver  thus  acquired,  is  a  valid  bar  to  a  suit  in  equity  by  the  pur- 
chaser of  such  things  m  action,  against  the  party  indebted  to  the  judgment 
debtor. 

A  cross  bill,  which  seeks  no  discovery,  and  makes  no  defence  which  was  not  equally 
available,  by  way  of  answer  to  the  original  bill ;  will  be  dismissed  with  costs. 
October  23,  24,  1845  ;  February  5, 1846. 

The  circumstances  under  which  these  suits  came  before  the 
court,  are  stated  in  the  opinion  delivered.  It  is  proper  to  add, 
that  after  the  receiver  became  vested  with  Hezekiah  Weed's 
things  in  action,  he  compromised  with  Smull  and  Miles,  for  the 
claim  of  Weed  prosecuted  in  his  original  suit  against  them,  and 
which  Nathaniel  Weed  sought  to  continue  in  the  supplemental 
suit  first  above  entitled.  A  great  mass  of  testimony  had  been 
taken  in  H.  Weed's  original  suit;  the  compromise  was  for  a 
small  per  centage  of  the  sum  claimed  by  him  to  be  due ;  and 
H.  and  N.  Weed  insisted,  that  it  was  collusive  and  fraudulent. 
On  the  other  hand,  Smull  and  Miles  in  their  answer  to  the  sup- 
plemental bill,  set  up  the  proceedings  by  which  H.  Weed's  claim 
became  vested  in  the  receiver,  and  the  compromise  and  discharge 
of  the  receiver,  as  a  bar  to  the  suit. 

Both  parties  took  testimony  at  large,  on  this  part  of  the  case. 
Smull  and  Miles  also  filed  a  cross  bill,  setting  forth  the  same 
matters  in  substance. 

B.  W,  Bonney,  for  Hezekiah  and  Nathaniel  Weed. 

E.  Norton  and  C.  T.  Cromwell^  for  Smull  and  Miles. 
Vol.  III.  35 
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The  Assistant  Vice-Chakcellor — The  first  bill  is  one  of 
revivor  and  supplement,  and  its  object  is,  to  continue  for  the  bene- 
fit of  N.  Weed,  a  suit  prosecuted  by  H.  Weed  against  Smull  and 
Miles,  for  the  recovery  of  a  claim ;  H.  Weed  having  assigned 
the  claim  to  N.  Weed,  pendente  lite.  And  the  defence  is,  that 
the  title  of  H.  Weed  to  this  claim,  became  vested  in  a  receiver 
appointed  by  this  court,  and  that  it  did  not  vest  in  N.  Weed  by 
H.  Weed's  voluntary  assignment. 

It  appears  that  John  Purchase,  filed  a  judgment  creditor's  bill 
against  H.  Weed,  in  October,  1841,  in  which  the  subpoena  to 
answer  and  the  usual  injunction,  were  served  on  the  16th  of 
November,  1841.  On  the  17th  of  the  same  month,  Charles 
Kent  filed  a  similar  bill  against  H.  Weed,  and  a  subpoena  and 
injunction  were  issued  the  same  day.  Efforts  were  made  to 
serve  them,  but  without  much  diligence,  and  they  were  not 
served  until  early  in  January.  1842. 

On  the  27th  of  December,  1841,  N.  Weed  agreed  with  H. 
Weed,  to  pay  off  the  debt  and  costs  in  Purchase's  suit,  provided 
H.  Weed  would  assign  to  him  this  claim  against  Smull  and 
Miles.  He  paid  Purchase  accordingly  on  the  29th  or  30th  of 
December,  and  H.  Weed,  on  the  30th  of  December,  executed  to 
him  such  assignment.  The  suit  of  Kent  was  prosecuted  to  a 
decree.  A  receiver  therein  was  appointed,  and  H.  Weed  assigned 
all  his  effects  to  the  receiver,  pursuant  to  the  usual  order  of  the 
court.  The  receiver  subsequently  compromised  the  claim  in 
question,  with  Smull  and  Miles. 

These  are  the  outlines  of  the  case,  so  far  as  I  deem  it  neces- 
sary to  enter  into  it  on  these  pleadings. 

One  point  was  very  much  controverted  in  the  testimony,  and 
at  the  hearing,  viz  :  whether  N.  Weed  was  informed  of  the  filing 
of  Kent's  bill,  before  he  paid  the  debt  and  Costs  to  Purchase.  I 
shall  not  attempt  to  reconcile  the  discrepancy  in  the  testimony 
as  to  the  date  of  that  payment,  for  I  think  it  is  fixed  by  undis- 
puted facts.  The  answer  of  the  Weed's  to  the  cross  bill  states 
explicitly,  thai  the  money  for  the  payment  to  Purchase,  was 
advanced  by  N.  Weed,  at  or  immediately  after  the  execution  and 
delivery  of  the  assignment.  This  must  be  taken  as  conclusive, 
that  it  was  not  advanced  before  the  assignment  was  executed. 
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Harvey  A.  Weed  is  positive  that  the  assignment  was  drawn 
on  the  29th  day  of  December,  and  that  it  was  executed  at  his 
Cither's  house  by  H.  Weed  on  the  30lh  of  December,  in  the 
evening.  On  that  day,  H.  A.  Weed  was  notified  in  writing  of 
the  filing  of  Kent's  bill,  and  he  informed  his  father  of  it  as  early 
as  the  middle  of  the  afternoon.  If  he  had  omitted  to  inform  N. 
Weed,  he  was  N.  Weed's  solicitor  in  that  transaction,  drew  the 
assignment,  negotiated  with  Purchase,  and  paid  the  money  for 
bis  father ;  so  that  notice  to  him  would  probably  be  equivalent 
to  notice  to  N.  Weed.  (See  Kennedy  v.  Green,  3  M.  and  K. 
699.) 

N.  Weed,  therefore  paid  the  money  with  notice  of  Kent's  suit, 
and  was  chargeable  with  notice  of  its  objects. 

It  is  insisted,  however,  that  the  filing  of  Kent's  bill  did  not 
create  a  lis  pendens,  or  give  him  any  lien  upon  H.  Weed's  things 
in  action,  as  against  N.  Weed,  until  the  service  of  the  subpoena 
and  injunction  on  H.  Weed.  Without  deciding  whether  (he 
attempts  made  to  serve  the  subpoena,  were  sufficient  to  create  a 
lis  pendens  against  strangers,  I  am  satisfied  that  the  filing  of  the 
bill,  and  those  attempts,  were  fully  sufficient  to  give  the  creditor 
a  lien  as  against  H.  Weed,  and  every  person  takmg  an  assign- 
ment from  him,  with  notice  of  the  proceedings.  The  judgment 
of  the  Chancellor  in  the  case  cited  by  Weed's  counsel,  {Hay den 
V.  Bucklin,  9  Paige,  612,)  concedes  throughout,  that  if  the  par- 
ties in  that  case  had  been  notified  of  the  filing  of  the  bill  and 
issuing  the  subpoena,  before  the  assignment  was  executed,  it 
could  not  have  been  upheld. 

N.  Weed  having  £idvanced  his  money  with  notice,  is  in  no 
better  condition  than  if  he  had  taken  an  assignment  to  provide 
for  a  precedent  debt.  If  Kent's  suit  were  shown  to  have  been 
collusive,  the  case  would  be  wholly  different.  But  I  perceive 
no  good  reason  for  suspecting  that  it  was  collusive.  Admitting 
that  the  proceedings  after  the  receiver  obtained  this  claim,  were 
all  that  Mr.  Weed's  counsel  charges  upon  them,  (as  to  which  I 
am  not  called  upon  to  express  any  opinion,)  the  small  amount  of 
the  Kent  judgment,  and  the  repeated  calls  on  H.  A.  Weed  to 
pay  it,  preclude  the  supposition  that  there  was  any  intentional 
concealment  of  the  suit,  or  dahy  in  serving  the  subpoena.    If 
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the  suit  were  prosecuted  in  the  hope  that  it  might  result  in  ex- 
tinguishing H.  Weed's  claim  against  Smull  and  Miles,  it  proves 
no  fraud.  Kent's  judgment  was  a  valid  debt,  no  step  was  taken 
to  enforce  it  which  was  not  strictly  proper,  and  a  payment  of  the 
debt  and  costs,  would  at  any  time  have  put  an  end  to  the  possi- 
bility of  realizing  such  hope.  The  delay  in  serving  the  subpoena, 
is  satisfactorily  explained,  by  the  circumstance  that  the  injunc- 
tion in  favor  of  Purchase,  restrained  H.  Weed  from  parting  with 
any  property,  and  by  the  solicitor's  reasonable  expectation  of 
meeting  with  him,  as  he  had  done  on  former  occasions. 

My  conclusion  is,  that  Kent  had  acquired  an  equitable  lien 
upon  the  claim  in  question,  before  it  was  assigned  to  N.  Weed, 
which  was  valid  against  the  latter,  taking  his  assignment  with 
notice  of  Kent's  proceedings ;  and  that  the  receiver  in  Kent's 
suit,  became  vested  with  such  lien,  and  with  all  H.  Weed's  title 
to  the  claim. 

This  defeats  the  title  set  up  by  Mr.  Weed  in  his  bill  of  revivor, 
and  that  bill  must  be  dismissed  with  costs. 

I  think  the  cross  bill  should  not  have  been  filed,  [t  seeks  no 
discovery,  and  makes  no  defence  which  was  not  equally  availa- 
ble by  the  answer  to  the  original  bill.  With  this  view  of  it,  I 
must  decline  to  investigate  the  angry  controversy  which  grew 
out  of  it,  in  respect  of  the  acts  of  the  receiver. 

The  cross  bill  must  be  dismissed,  with  costs  to  the  defendants 
to  the  putting  in  of  their  answer,  and  the  costs  of  a  hearing  as 
upon  bill,  answer  and  replication.  I  omit  the  intermediate  costs, 
because  they  relate  almost  exclusively  to  the  receiver's  pro- 
ceedings. 

Decree  accordingly. 
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The  aceeptance  of  the  drawee's  check  which  proves  to  be  of  no  value,  on  present- 
mg  a  sight  draft,  is  not  a  payment,  as  between  the  drawee  and  the  holder,  unless 
there  was  an  agreement  to  receive  the  check  in  payment. 

The  giving  up  the  draft,  is  not  evidence  of  such  agreement. 

Chancery  has  jurisdiction  in  general,  to  compel  the  delivery  up  of  securities  wrong- 
fully withheld ;  and  it  will  be  exercised,  although  the  case  be  remediable  at  law, 
if  no  objection  to  the  jurisdiction  be  taken  by  demurrer,  or  in  the  answer. 

The  presentment  of  a  check,  the  next  day  after  it  is  drawn,  is  in  time,  where  the 
parties  reside  in  the  same  town  where  it  is  payable. 
December  20,  i84j  ;  February  7,  1846. 

The  bill  was  filed  May  19th,  1845,  to  compel  the  defendant 
to  deliver  to  the  complainant,  a  bill  of  exchange  drawn  on  the 
former,  by  a  house  in  Philadelphia,  and  remitted  to  the  complain- 
ant The  cause  was  heard  on  the  pleadings  and  p  oofs.  The 
facts  are  stated  in  the  opinion  of  the  court. 

N.  D,  Ellingwoodj  for  the  complainant. 

N.  Van  Vran  Ken^  and  R.  H.   Waller^  for  the  defendant. 

The  Assistant  Vice-Chancellor. — The  complainant 
having  received  from  his  Philadelphia  correspondent,  a  bill  of 
exchange  on  the  defendant,  payable  at  sight,  presented  it  for  pay- 
ment on  the  15th  of  May,  1845,  received  for  it  the  defendant's 
check  on  the  Merchant's  Bank,  and  delivered  the  bill  to  the  de- 
fendant The  check  was  presented  for  payment  at  the  Mer- 
chant's Bank,  the  next  morning,  and  payment  refused.  It  was 
thereupon  protested,  and  it  has  never  been  paid.  The  complain- 
ant immediately  demanded  the  bill  of  exchange  from  the  defend- 
ant, who  declined  to  give  it  up,  although  it  remained  in  his  pos- 
session. If  the  check  had  been  presented  at  the  bank,  on  the 
day  of  its  date,  it  would  have  been  paid.  This  bill  is  filed  to 
compel  the  defendant  to  deliver  up  the  bill  of  exchange. 

The  defendant  contends  first,  that  the  acceptance  of  the  check 
wasapayment,  the  holder  not  having  used  due  diligence  to  collect 
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it.  As  to  this,  the  acceptance  was  not  of  ilself,  a  payment  of  the 
bill;  because  there  was  no  agreement  that  it  should  be  deemed  a 
payment  or  accepted  as  such.  {Cromwell  v.  Lovett,  1  Hall's  R. 
56  ;  Olcott  V.  Rathbone,  5  Wend.  490.) 

The  complainants  used  due  diligence,  in  presenting  the  check 
for  payment.  (Story  on  Prom.  Notes  625,  s.  493,  and  the  author- 
ities there  cited.) 

It  is  further  said  that  if  not  a  payment  between  these  parties, 
it  was  a  discharge  of  the  other  parties  to  the  bill  of  exchange, 
and  the  defendant  cannot  safely  give  it  up,  without  a  previous 
adjudication  upon  the  rights  of  those  parties. 

This  furnishes  no  defence  here.  The  answer  does  not  raise 
the  objection,  that  the  other  parties  should  be  brought  in,  and 
their  rights  are  not  at  all  in  question  in  this  suit.  It  suffices  that 
the  defendant  has  no  cause  for  withholding  the  possession  of  the 
bill  from  the  complainant.  This  also  furnishes  an  answer  to 
another  objection  of  the  defendant,  viz.  that  the  actual  possession 
of  the  bill,  is  not  necessary  to  the  complainant.  If  not  necessary, 
(and  I  express  no  opinion  as  to  that,)  it  will  surely  be  very  in- 
convenient for  him  to  collect  it  without  having  its  custody  ;  but 
this  is  of  no  consequence  to  the  defendant,  who  has  no  pretence 
to  retain  it  himself. 

Nor  was  the  complainant  bound  to  enter  into  the  controversy, 
between  the  defendant  and  the  Merchant's  Bank.  The  latter 
were  the  defendant's  bankers  and  agents,  and  the  holder  of  his 
check  discharged  all  the  duty  thereby  imposed  upon  him,  by  pre- 
senting it  to  such  agents  for  payment. 

The  only  remaining  point  taken,  was  that  there  was  a  full  re- 
medy at  law,  and  this  court  has  no  jurisdiction  of  the  matter. 

The  court  has  jurisdiction  in  general  to  compel  the  delivery  up 
of  securities  wrongfully  withheld,  and  in  order  to  oust  that  jurisdic- 
tion, on  the  ground  that  the  courts  of  law  afford  a  sufficient  rem- 
edy, the  objection  must  be  taken  by  demurrer,  or  in  the  answer. 
It  comes  too  late  at  the  hearing. 

The  complainant  is  entitled  to  a  decree,  with  costs. 
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H.  Rhodes  v.  G.  Rhodes  and  others. 

In  general,  the  payment  of  the  consideration,  is  not  such  a  part  performance  of  a 
parol  agreement  for  the  purchase  of  lands,  aa  will  relieve  it  from  the  operation 
of  the  statute  of  frauds. 

But  where  the  consideration  consists  of  services  to  be  rendered,  which  are  of  such  a 
peculiar  character,  that  it  is  impossible  to  estimate  their  yalue  to  the  vendor  by  a 
pecuniary  standard,  and  the  vendor  did  not  intend  to  measure  them  by  such  a 
standard ;  the  performance  of  the  services  will  entitle  the  vendee  to  a  specific 
performance,  notwithstanding  the  contract  was  by  parol. 

This  was  held  of  an  agreement  made  between  two  brothers,  who  had  always  lived 
togetlier  and  owned  their  property  in  common,  by  which  the  one  having  a  family, 
agreed  to  provide  for  and  take  care  of  the  other,  who  had  no  family,  and  who 
was  subject  to  epileptic  fits,  during  his  life,  in  consideration  that  the  former  should 
have  all  the  real  and  personal  estate  of  the  latter. 

Held  also,  that  the  contract  was  so  far  certain  and  reasonable  in  its  terms,  that  it 
ought  to  be  enforced  in  equity. 
Ithaca,  September  w3,  24,  25,  1845 ;  February  18,  1846. 

The  bill  in  this  cause  was  filed,  February  7th,  1843,  by  Henry  u{ 
Rhodes  against  his  brothers,  George  Rhodes  and  Jacob  Rhodes, 
and  two  married  sisters  with  their  husbands.  It  set  forth  that 
by  the  will  of  their  father,  a  farm  of  upwards  of  two  hundred 
acres,  situate  in  the  town  of  Lansing,  in  the  county  of  Tomp- 
kins, was  devised  to  Henry  Rhodes,  and  Andrew  Rhodes,  since 
deceased,  as  tenants  in  common.  That  they  took  the  farm,  and 
*for  several  years,  occupied  it  together,  conducting  it  on  joint 
account,  and  owning  in  common,  all  their  stock,  farming  utensils^ 
and  other  movables.  That  in  1828,  Andrew,  having  become 
subject  to  severe  and  dangerous  attacks  of  epilepsy,  and  thereby 
incapacitated  from  labor,  as  well  as  requiring  constant  and 
watchful  care  and  attention  ;  agreed  with  Henry,  that  the  latter  C^  ^ 
should  provide  for  and  attend  to  him  during  his  life,  and  that 
Henry  should  have,  as  a  compensation  therefor,  all  of  Andrew's 
real  and  personal  property.  At  that  period,  Henry  had  a  family ; 
Andrew  was  unmarried,  living  in  Henry's  family,  and  so  con- 
tinued until  his  death.  That  in  pursuance  of  this  agreement, 
Henry  and  bis  family  did  attend  to  Andrew,  and  provide  for  him 
suitably  and  to  his  entire  satisfaction,  until  his  death  in  1841 ; 
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and  after  the  agreement,  Henry  took  and  retained  the  exclusive 
possession  of  the  whole  property. 

The  defendants  as  heirs  at  law  of  Andrew,  claimed  to  inherit 
the  undivided  half  of  the  farm,  with  all  his  brothers  and  sisters, 
and  one  of  them,  George  Rhodes,  commenced  an  action  of  ejectr 
ment  against  Henry,  for  the  recovery  of  his  share. 

The  defendant^  in  their  answer,  denied  the  agreement  alleged 
in  the  bill,  and  insisted  that  if  any  agreement  were  ever  made 
between  Henry  and  Andrew,  it  was  not  in  writing,  and  was 
void.  A  large  number  of  witnesses  was  examined  on  both  sides. 
The  principal  issue  was  upon  the  making  of  the  agreement,  and 
so  much  of  the  opinion  as  discussed  this  question,  as  well  as  the 
testimony  bearing  upon  it,  is  omitted. 

There  had  been  a  previous  suit  between  the  parties,  relative 
to  the  personal  property  of  Andrew  Rhodes,  which,  with  some 
other  circumstances,  will  be  found  adverted  to  in  the  opinion. 

6r.  D.  Beers  and  4.  Dana,  for  the  complainant. 

S.  B.  Cushingf  for  the  defendants. 

The  Assistant  Vice-Chancellor. — In  my  view  of  this 
case,  it  turns  almost  exclusively  upon  the  facts  put  in  issue  by 
the  pleadings  ;  and  the  law  applicable  to  those  facts  is  free  from 
difficulty.  For  the  better  understanding  of  the  subject,  I  have 
again  carefully  read  the  whole  of  the  voluminous  testimony  in-* 
troduced,  and  I  will  now  state  my  conclusions. 

The  bill  sets  forth  a  contract  by  which,  in  1828,  it  was  agreed 
between  Andrew  and  Henry  Rhodes,  by  parol,  that  Henry  should 
attend  to  and  provide  for  Andrew,  during  his  life  time,  and  as  a 
compensation  therefor,  should  have  all  of  Andrew's  real  and 
personal  property. 

The  inquiries  which  the  pleadings  present  are;  first,  was 
such  a  contract  made ;  second,  was  it  certain  in  its  terms,  and 
sufficiently  reasonable  to  be  upheld  and  enforced ;  third,  was  it 
performed  on  the  part  of  Henry  Rhodes ;  and  fourth,  was  it  such 
an  agreement  as  equity  will  carry  into  execution,  although  it 
was  not  in  writing  ? 
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First.    Was  such  a  contract  made  as  is  stated  in  the  bill  ? 

(The  court  then  examined  the  proofs  in  the  case  at  great 
length,  and  in  conclusion,  i^id :) 

After  scrutinizing  and  weighing  the  testimony  with  all  the 
care  and  attention  of  which  I  am  capable,  the  result  is  a  clear 
conviction,  that  such  a  contract  was  made  between  Andrew  and 
Henry  Rhodes,  as  is  stated  in  the  bill. 

Second.  I  will  inquire  whether  this  contract  was  certain  in 
its  terms,  and  so  far  reasonable  that  it  ought  to  be  enforced. 
•  It  was  sufficiently  certain.  On  the  one  side,  Henry  was  to 
attend  to  and  provide  for  Andrew,  during  his  life  time ;  on  the 
other,  Andrew  agreed  that  Henry  should  have  ail  Andrew's  real 
and  personal  property.  It  was  objected  that  the  agreement  made  n  f 
no  provision,  as  to  how  the  property  was  to  be  transferred.  Such 
a  provision  was  not  necessary.  If  Henry  and  Andrew  had 
joined  in  a  contract  with  the  witness.  North,  by  which  for  $4000, 
he  should  have  their  farm  on  lot  No.  72  in  Lansing ;  on  pay- 
ment of  the  price,  Mr.  North  would  have  had  no  difficulty  in 
compelling  them  to  convey  the  farm  to  him  in  fee.  He  would 
have  obtained  all  their  title,  but  without  any  covenants.  This 
in  part  anticipates  another  objection,  that  the  contract  leaves  it 
in  doubt,  whether  Henry  was  to  have  the  whole  farm,  or  merely 
the  use  or  income  of  the  farm  and  the  other  property.  I  think 
the  language  precludes  any  doubt  upon  that  point.  Henry  was 
to  have  all  the  property,  not  the  use  of  all  of  it,  or  its  income,  or 
any  thing  less  than  all. 

The  case  of  German  v.  Macklin,  (6  Paige,  28S,  292,)  cited  by 
the  defendant's  counsel,  does  not  aid  his  clients.^  The  chancel- 
lor objected  to  the  contract  there  set  up,  that  it  was  not  alleged 
that  the  party  agreed  to  maintain  his  mother  for  life,  or  for  any 
other  particular  period  in  consideration,  that  she  did  or  would 
agree  to  convey  the  whole  premises  to  him  ;•  which  portions  of 
the  agreement,  are  in  this  case  distinctly  and  fully  stated.  Nor 
is  there  any  want  of  mutuality  here.  If  Andrew  had  conveyed 
the  property  to  Henry,  in  performance  of  his  part  of  the  agree- 
ment, this  court  would  have  compelled  Henry  to  attend  to  and 
provide  for  Andrew,  or  to  compensate  him  to  the  full  extent  of 
the  property  conveyed. 

Vol.  III.  36 
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It  would  have  been  better  for  both,  if  they  had  made  their  con- 
tract in  writing.  But  they  were  brothers,  having  perfect  confi- 
dence in  each  other,  which  this  whol^  case  proves,  was  not  mis- 
placed ;  and  they  probably  deemed  any  writing  between  them 
unnecessary,  if  not  an  imputation  of  want  of  good  faith. 

Next,  was  this  agreement  reasonable  in- its  terms,  or  was  it  so 
inadequate  and  unequal,  as  to  require  the  court  to  deciine  ei)- 
forcing  it  specifically.  It  does  not  appear  how  much  property 
Andrew  had  in  1828.  His  interest  in  this  farm  was  worth  about 
$2023,  and  probably  his  whole  estate  may  be  safely  assumed  to 
have  been  $2500.  It  was  entirely  uncertain  how  long  he  would 
live,  or  how  much  care  and  attention  he  might  require.  He 
might  have  been  carried  off  in  a  fit,  within  a  week  ;  and  then 
the  contract  would  have  been  thought  by  most  persons,  as  most 
grossly  inadequate.  On  the  other  hand,  he  might  have  survived 
twenty  years,  and  during  a  great  portion  of  the  time,  have  been 
a  constant  tax  upon  the  kindness,  assiduity  and  care,  of  Heury 
and  his  household.  It  is  evident  that  in  weighing  the  consider- 
ation of  this  agreement,  regard  must  be  had  to  both  of  these  con- 
tingeAcies,  and  to  the  probabiUty  of  the  longest  duration  of  life. 
As  the  event  proved,  he  survived  for  nearly  thirteen  years. 

Andrew,  the  owner  of  this  property,  <:onscious  that  he  was 
laboring  under  an  incurable  disease,  one  that  was  frightful  to  all 
who  came  in  contact  with  him,  having  no  children,  and  no  one 
so  near  to  him  in  love  and  affection,  as  Henry,  with  whom  he 
had  always  lived  :  desired  to  secure  to  himself  an  asylum  for 
life,  in  Henry's  family,  with  the  just  expectation,  that  he  would 
receive  from  him  and  them,  that  care  and  attention,  which  en- 
during afiection  alone  could  bestow,  and  which  money  could  not 
purchase.  For  this  object  he  was  willing  to  devote  his  whole 
property.  Henry  on  his  part,  consented  to  give  him  this  atten- 
tion through  life,  artd  maintain  him  for  his  property.  Probably 
no  such  bargain  would  have  been  made  between  Andrew  and  a 
stranger  ;  nor  is  it  probable  that  Henry  for  the  same  amount  of 
property,  would  have  agreed  to  take  care  of  a  stranger  for  life, 
who  was  laboring  under  the  same  disease  that  visited  Andrew. 

But  I  am  sure  no  one  who  reads  the  testimony  in  this  cause, 
can  doubt  for  a  moment,  that  the  consideration  which  Henry  ac- 
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tually  made  to  Andrew  for  the  property,  was  full,  valuable  and 
most  ample.  Before  Henry  assented  to  the  arrangement,  his 
brother  Frederick  had  declined  to  take  Andrew  on  the  same  terms. 
The  character  of  the  duty  which  Henry  underwent,  is  shown  by 
the  fact,  that  their  brother  Jacob  was  so  much  affected  by  seeing 
a  single  fit  of  Andrew's,  that  he  could  not  remain  in  the  house, 
and  would  not  return  to  it  the  same  night.  No  witness  was 
produced  who  would  have  taken  care  of  Andrew,  as  Henry  did, 
for  all  his  property ;  and  few  that  could  have  been  induced  to  do 
it,  on  any  terms.  For  this  service,  requiring  constant  and  un- 
ceasing watchfulness,  harrowing  to  the  mind,  destructive  to  the 
peace  and  comfort  of  his  family,  and  injurious  to  his  own  health  ; 
no  one  can  say  that  the  compensation  which  Andrew  contracted 
to  make,  was  unreasonable  or  extravagant. 

Much  of  the  result  might  have  been  justly  anticipated  in  1828, 
when  the  contract  was  made.  If  it  had  proved  far  worse,  Henry 
was  bound  to  go  through  with  it ;  and  if  Andrew's  death  had 
occurred  much  sooner,  it  would  not  with  propriety  have  varied 
the  estimate  of  the  consideration  for  the  contract.  I  am  satisfied 
that  the  court  ought  not  to  withhold  its  aid  on  this  ground,  but 
should  decree  a  specific  performance. 

Third.  The  performance  of  the  agreement,  on  the  part  of 
Henry  Rhodes,  is  not  disputed  or  questioned.  Nor  has  the  tongue 
of  envy  or  malice,  so  much  as  suggested,  that  it  was  not  most 
fully  aud  faithfully  performed.  Andrew  himself  manifested  his 
estimate  of  this,  and  his  deep  sense  of  gratitude  for  the  kindness 
of  Henry  and  his  family,  in  his  conversation  with  one  of  the 
witnesses,  several  years  before  his  death. 

Fourth.  It  remains  to  inquire  whether  equity  will  decree  the 
performance  of  this  parol  agreement. 

The  defendants  insist  that  if  any  contract  be  proved,  it  is  void 
by  the  statute  of  frauds.  It  is  questionable  whether  the  allega- 
tion in  their  answer,  that  if  there  were  any  contract,  "  the  same 
is  utterly  void,"  can  be  deemed  a  plea  of  the  statute  of  frauds. 
But  without  stopping  to  look  into  that  technical  point,  1  think 
the  circumstances  of  this  case,  take  it  out  of  the  statute  on  well 
established  principles. 

It  is  settled  that  the  payment  of  the  consideration,  will  not  in 
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general,  be  deemed  such  a  part  performance,  as  to  relieve  a  parol 
contract  from  the  operation  of  the  statute.  But  the  reason  for 
this,  viz.  that  in  such  a  case  the  re-payment  of  the  consideration, 
will  place  the  parties  in  the  same  situation,  in  which  they  were 
.  before,  shows  that  the  rule  applies  to  a  monied  consideration 
only.  If  the  consideration  for  the  contract,  be  labor  and  services, 
those  may  sometimes  be  estimated,  and  their  value  liquidated  in 
money,  so  as  measurably  to  make  the  vendee  whole,  on  rescind- 
ing the  contract.  But  in  a  case  like  this,  where  the  services  to 
be  rendered  were  of  such  a  peculiar  character,  that  it  is  impossi- 
ble to  estimate  their  value  to  Andrew  Rhodes,  by  any  pecuniary 
standard,  and  where  it  is  evident  that  he  did  not  intend  to  mea- 
sure them  by  any  such  standard  ;  it  is  out  of  the  power  of  any 
court,  after  the  performance  of  the  services,  to  restore  Henry 
Rhodes,  to  the  situation  in  which  he  was,  before  the  contract  was 
made,  or  to  compensate  him  in  damages.  The  case  is  clearly 
within  the  rule  which  governs  courts  of  eqiiity,  in  carrying  parol 
agreements  into  effect,  where  possession  has  been  taken,  or  mon- 
ies laid  out  in  improvements  upon  the  land  sold.  (2  Story's  Eq. 
Jur.  §  759  to  761 ;  Lord  Redesdale,  in  Clinan  v.  Cook,  1  Sch. 
&  Lef.  41.) 

There  is  also  the  further  ground  here,  that  Henry  Rhodes  in 
pursuance  of  this  agreement,  went  into  possession  of  the  share 
of  Andrew,  and  made  permanent  and  valuable  improvements  to 
a  great  extent ;  certainly  to  an  extent  which  it  would  have  been 
improvident  for  him  to  have  incurred,  if  on  Andrew's  death,  all 
his  heirs  were  to  become  owners  of  his  half  of  the  farm. 

'  On  the  hearing  I  was  referred  to  an  opinion  of  my  predeces- 
sor, in  a  suit  by  the  administrators  of  Andrew  Rhodes  against 
Henry  Rhodes,  decided  in  July,  1842,  in  which  he  came  to  the 
conclusion  that  the  agreement  in  question  here,  was  not  proved. 
I  entertain  a  profound  respect  for  the  learning,  ability  and  fidelity 
of  my  much  esteemed  predecessor,  and  would  gladly  have  had 
the  benefit  of  his  opinion  to  guide  me,  if  not  to  control  me  in 
this  case.  But  his  decree  is  not  alluded  to  in  the  pleadings  or 
testimony,  and  I  have  been  obliged  to  decide  the  case  as  if  there 
had  been  no  previous  suit.  I  am  not  apprised  as  to  the  details 
of  the  testimony  upon  which  Vice  Chancellor  Hoffman  pro- 
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ceeded.  And  it  was  said  at  the  hearing,  that  neither  Frederick 
Rhodes  or  Mary  Ludlow,  two  of  the  most  important  witnesses 
for  Henry  Rhodes,  were  examined  in  the  former  suit. 

I  have  not  considered  the  agreement  of  1828,  in  respect  to  the 
personal  property  which  Andrew  then  had,  nor  is  it  necessary 
that  I  should.  I  will  venture  to  suggest  however,  that  inasmuch 
as  the  contract  might  by  the  death  of  Andrew,  have  been  fully 
performed  within  a  year,  it  did  not  fall  within  the  provision  of 
the  statute  then  in  force,  regulating  parol  contracts  for  services 
and  works.  (1  Rev.  Laws,  78,  §  11 ;  Lockwood  v.  Barnes^  3 
Hill,  128,  and  cases  in  the  notes.) 

There  must  be  a  decree  declaring  the  validity  of  the  contract, 
and  directing  the  defendants  to  release  and  convey  the  land  in 
question,  to  the  complainant ;  and  the  ejectnient  suit  commenced 
by  George  Rhodes  is  to  be  perpetually  enjoined.  Neither  party 
is  to  recover  costs  against  the  other. 

Decree  accordingly. 


Green  and  Talmage,  Receivers,  <fec.,  v.  A.  Seymour  and  others. 

A  corporation  cannot  enforce  a  mortgage  which  it  has  obtained  by  a  transfer,  taken 
contrary  to  the  express  provision  of  its  charter. 

The  mortgagor  may  avail  himself  of  sach  illegality,  and  thereby  show  that  the 
corporation  has  no  valid  title  to  the  mortgage. 

A  corporation  which  has  discontinued  its  business  pursuant  to  its  charter,  cannot 
resume  it  without  the  sanction  of  the  legislature. 

A  statute  relating  to  a  corporation,  which  required  an  acceptance  of  the  act  to  be 
filed,  or  else  to  be  void,  was  never  accepted. — Held^  that  the  corporation  could 
not  derive  any  advantage  from  the  passage  of  the  act  At  most,  the  act  during 
the  time  for  accepting  it,  could  only  be  deemed  a  recognition  of  the  lawful  exis- 
tence of  the  corporation  as  it  was  previously. 

The  charter  of  an  insurance  company  provided,  that  if  on  any  anniversary  day  of 
electing  its  directors,  stockholders  owning  two-thirds  of  the  whole  amount  of  the 
stock  subscribed,  should  vote  to  discontinue  its  business ;  the  directors  should 
cease  forthwith  from  doing  any  new  business,  or  operations  of  any  kind,  except 
to  accelerate  closing  its  concerns ;  and  they  were  to  wind  up  its  affairs  as  soon  as 
night  be.    After  transacting  business  three  years,  at  the  annual  election  of  di- 
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rectors,  more  than  two-thirds  of  the  outstauding  slock  voted  to  diicontinue  the 
basiness  of  the  company.  The  company  then  owned  about  a  third  of  its  stock, 
on  which  there  was  no  vote.  The  directora  proceeded  to  close  its  afTaim,  and 
had  completed  the  work,  except  in  respect  of  a  few  doubtful  debts,  and  some 
unsaleable  real  estate  ;  when  six  years  after  the  vote,  the  company  commenced 
the  business  of  discounting  notes  and  circulating  its  checks,  in  the  similitude  of 
bank  notes.  In  this  business  the  corporation  became  the  holder  of  sundry  prom- 
issory notes,  and  a  mortgage  was  subsequently  assigned  to  it  by  the  maker,  as 
collateral  secnrity.  In  a  suit  by  the  receivers  of  the  company,  to  foreclose  the 
mortgage,  held — 

1.  That  the  vote  was  a  sufficient  compliance  with  the  charter,  to  work  a  discon- 
tinuance of  the  business  of  the  company. 

2.  No  previous  notice  of  the  intention  to  take  a  vote  on  the  question,  was  neces- 
sary. 

3.  The  stock  owned  by  the  corporation  was  properly  excluded,  in  computing  the 
vote  of  two-thirds  of  the  stock  subscribed. 

4.  That  the  resumption  of  business  by  the  corporation  was  unlawful ;  although  its 
corporate  existence  continued  for  the  purpose  of  closing  its  old  affairs.    And 

5.  That  the  mortgage  could  not  be  enforced  in  its  behalf. 

October  10,  11,  15, 1845 ;  February  20,  1846. 

The  bill  in  this  cause  was  filed,  October  26th,  1842,  by  Henry 
Green  and  Thomas  G.  Talmage,  as  receivers  of  The  Utica  In- 
surance Company,  to  foreclose  a  mortgage  on  lands  in  West- 
moreland in  the  county  of  Oneida,  executed  by  Asaph  Seymour 
to  Russell  Clark,  to  secure  $1400,  dated  December  1,  lbl7,  and 
assigned  to  the  Utica  Insurance  Company,  October  30,  1827. 

The  defence  was,  that  when  the  company  took  the  mortgage, 
the  act  was  illegal,  because  by  law  it  could  transact  no  business 
of  that  kind ;  that  the  mortgage  was  taken  in  violation  of  the 
restraining  act,  and  therefore  it  cannot  be  enforced  in  behalf  of 
the  company ;  that  the  mortgage  had  been  paid  and  satisfied  to 
the  mortgagee  ;  and  some  subordinate  grounds. 

The  testimony  on  these  points  was  very  full ;  but  all  that 
need  be  stated  on  this  occasion,  will  be  found  in  the  opinioi\  of 
the  court. 

W.  Curtis  Noyes,  for  the  complainants. 

/.  F.  Seymour  and  C.  P.  Kirkland,  for  the  defendants. 

The  Assistant  Vice-Chancellor. — The  fifth  section  of 
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the  act  incorporating  The  Utica  Insurance  Company,  provides 
that  if,  on  any  anniversary  day  of  election  for  directors,  the 
stockholders  owning  tico-thirds  of  the  whole  amount  of  the 
stock  subscribed  to  the  corporation,  should  vote  to  discontinue 
the  business  of  the  corporation,  it  should  be  the  duty  of  the  di' 
rectors  to  cease  forthwith  from  assuming  any  new  risk  of  insu- 
rance, and  from  doing  any  new  Irusiness,  or  operatitms  of  any 
kind  whatever,  excepting  such  as  might  tend  to  accelerate  the 
closing  of  the  concerns  of  the  corporation.  It  was  also  made 
the  duty  of  the  directors,  as  soon  as  might  be,  to  dispose  of  all 
its  property,  collect  its  debts,  discharge  all  the  claims  against  the 
corporation,  and  divide  the  residue  among  the  stockholders ;  and 
upon  this  being  accomplished,  it  was  declared  that  the  corpora- 
tion should  cease  and  be  dissolved.  (Laws  of  181 6,  eh.  52,  p^ 
47,  hi  6  and  6.) 

The  company  transacted  business  under  this  act  tit)  the  sixth 
day  of  July,  1819.  On  that  day  the  capital  stock  outstanding 
and  held  by  stockholders,  was  1280  shares,  on  each  of  which 
shares,  $70  had  been  paid  in.  The  residue  of  the  capital  stock 
mentioned  in  the  charter,  720  shares,  was  owned  by  the  com- 
pany, having  been  received  in  payment  of  debts  due  to  the  com- 
pany, and  otherwise. 

The  sixth  of  July,  1819,  was  an  anniversary  day  for  the  elec- 
tion of  directors  of  the  company,  and  at  the  election  on  that  day, 
stockholders  owning  1037  of  the  1280  outstanding  shares  of  the 
company,  voted  in  pursuance  of  the  6th  section  of  the  charter,, 
to  discontinue  the  business  of  the  company. 

The  directors  proceeded  to  dispose  of  the  property,  pay  tlie 
debts  of  the  company,  and  divide  the  proceeds.  On  the  1st  of 
September,  1819,  they  adopted  a  resolution,  to  receive  shares  of 
the  stock  at  $60,  in  payment  of  debts,  and  on  the  23d  of  Sep- 
tember, they  directed  their  secretary  to  sell  at  auction  the  furni- 
ture of  their  office,  and  it  was  sold  accordingly.  Their  banking 
house,  after  being  advertised  for  sale,  was  turned  into  a  dwelling, 
and  leased  for  that  purpose,  and  subsequently  was  occupied  as  a 
school  house.  Their  loans  were  called  in  and  collected.  The 
directors  paid  a  dividend  of  the  capital  stock,  amounting  to 
twenty  per  cent,  on  the  first  of  March,  1829,  ten  per  cent,  on  the 


288  CASES  IN  CHANCERY. 

Green  v.  Seymour. 

16th  of  April,  twenty-five  per  cent,  on  the  15th  of  June,  six  dol- 
lars on  a  share  on  the  8th  of  September,  and  two  dollars  and 
fifty  cents  on  a  share  on  the  7th  of  December,  1820.  In  the 
whole,  859  on  each  share  of  the  capital,  was  returned  to  the 
stockholders  in  dividends,  the  last  of  which  was  made  on  the  3d 
of  May,  1821. 

In  short,  as  was  testified  by  Mr.  Johnson,  (who  in  1819  was 
their  secretary  and  treasurer.)  the  directors,  in  pursuance  of  the 
vote  of  the  stockholders  on  the  6th  of  July,  1819,  from  that  time 
ceased  from  assuming  any  new  risk,  business  or  operation,  ex- 
cept such  as  tended  to  accelerate  the  closing  of  the  concern,  and 
took  measures  to  close  it  as  speedily  as  possible.  The  debts  of 
the  company  were  paid,  and  their  bank  notes  were  destroyed  as 
fast  as  they  were  returned.  Their  outstanding  risks  were  taken 
by  an  insurance  company  in  New  York.  In  May,  1823,  the 
whole  effects  of  the  company  had  been  distributed,  except  a  few 
outstanding  debts  due  to  them,  from  which  the  directors  expected 
to  realize  only  a  small  sum,  and  their  banking  house  and  lot  in 
Utica,  which  they  had  endeavored  for  three  years  to  sell ;  but 
without  success,  though  it  had  been  offered  at  auction,  for  less 
than  half  its  original  cost. 

All  the  stockholders  who  voted  for  directors  at  the  election  in 
July,  1819,  voted  to  discontinue  the  business,  and  it  does  not  ap- 
pear that  any  stockholder  ever  dissenteii  from,  or  disapproved  of, 
that  vote,  or  of  the  subsequent  proceedings  of  the  directors  to 
wind  up  the  affairs  of  the  corporation. 

Thus  in  1823,  the  Utica  Insurance  CoYnpany  had  ceased  to 
exist,  for  the  original  purposes  of  its  charter,  as  entirely  as  if  it 
had  been  dissolved  by  a  decree,  or  its  charter  repealed  by  the 
legislature. 

So  far,  its  affairs  had  been  mainly  conducted  in  Utica,  which 
was  the  place  evidently  contemplated  by  its  charter,  as  the  sphere 
of  its  operations. 

In  1825,  the  venue  was  changed.  On  the  29th  of  March,  a 
meeting  of  the  directors  was  held  at  the  Company's  ofiice,  in  New 
York,  at  which  the  engraved  checks  of  the  company  for  $50,000, 
were  directed  to  be  signed  by  the  president  and  secretary  for 
emission.    It  appears  that  the  direction  of  the  business  from  that 
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lime,  was  in  New  York,  although  an  office  was  kept  in  Utica  ; 
and  the  company  early  in  1825,  commenced  and  for  several 
years,  pursued  the  business  of  banking,  both  in  New  York  and 
Utica,  discounting  bills  and  notes,  and  circulating  their  engraved 
checks  in  the  form,  for  like  sums,  and  in  the  similitude  of  the 
circulating  notes  of  the  chartered  banks. 

In  the  course  of  this  business,  the  company  became  the  hold- 
ers of  certain  notes,  on  which  Russell  Clark  was  a  party  as  one 
of  the  makers.  One  of  the  notes  was  first  in  their  possession  in 
July,  one  in  August,  and  another  in  November,  1825.  They 
were  all  discounted  by  the  company  for  the  parties,  and  the  tes- 
timony is  strong,  that  the  proceeds  were  paid  to  the  borrowers  in 
the  circulating  checks  before  mentioned.  The  mortgage  in  ques- 
tion in  this  cause,  was  transferred  by  Russell  Clark  to  the  com- 
pany in  1827,  or  1828,  as  a  collateral  security  to  the  'debt  thus 
originated  ;  and  in  October,  1842,  this  bill  was  filed  by  the  re- 
ceivers to  foreclose  the  mortgage. 

The  defendants  insist  that  the  Utica  Insurance  Company  in 
1825,  was  dissolved,  and  had  no  legal  existence  as  to  this  trans- 
action ;  it  had  no  power  to  make  such  contracts,  or  to  obtain  a 
title  to  this  mortgage,  and  that  it  never  had  any  title  to  the  mort- 


There  was  much  discussion  at  the  hearins;  on  the  point,  whe- 
ther there  was  a  total  or  partial  dissolution  of  this  coi;npany.  I 
think  it  is  unnecessary  to  determine  that  question.  There  was 
an  unquestionable  corporate  existence,  and  capacity  to  sue,  till 
1836,  in  reference  to  the  transactions  prior  to  July  6,  1819,  and 
to  the  necessary  and  reasonable  incidents  to  closing  its  affairs  after 
that  date. 

The  complaipants  insisted  that  the  vote  in  July,  1819,  was 
not  a  vote  of  the  stockholders,  owning  two  thirds  of  the  cap- 
ital stock.  That  the  720  shares  owned  by  the  corporation  ought 
to  be  taken  into  the  account.  But  this  is  not  correct.  Those 
shares  were  merged,  for  the  purposes  of  this  vote.  The  stock- 
holders owning  the  1280  outstanding  shares, *owned  the  whole 
corporation,  and  all  its  effects.  They  were  the  owners  of  the 
whole  amount  of  the  capital  stock  which  had  been  subscribed  to 
the  corporation,  and  a  vote  of  two  thirds  of  the  1280  shares, 

ToL.  III.  37 
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would  have  been  a  full  compliance  with  the  fifth  section  of  the 
charter.  Ex  parte  Holmes^  (6  Cowen,  426,)  is  inprinciple  deci- 
sive of  the  question . 

It  was  also  urged,  that  previous  notice  should  have  been  giveDy 
of  the  intention  of  bringing  forward  the  subject  of  discontinuing 
the  company's  business.  The  answer  to  this  is,  that  the  charter 
required  no  such  notice.  Its  permission  to  take  such  a  vote  on 
any  anniversary  day  of  election  for  directors,  was  a  standing  no- 
tice to  the  stockholders,  that  on  any  such  day  the  question  might 
be  agitated  and  disposed  of.  Besides,  the  large  vote  for  discon- 
tinuance, and  the  silence  and  acquiescence  that  fo'llowed,  furnish 
strong  evidence,  that  all  the  stockholders  concurred  in  the  mea- 
sure. 

As  to  the  banking  business  alone,  being  within  the  vote  of  the 
stockholdt^rs,  there  is  no  such  limitation  in  the  vote  itself,  or  in 
Mr.  Johnson's  proof  of  it.  Nor  was  the  subsequent  cessation  of 
business,  confined  to  that  department.  The  directors  alone 
might  have  discontinued  banking.  The  vote  of  the  stockhold- 
ers under  section  fifth  could  not  be  taken  upon  a  partial'  discon- 
tinuance of  the  business. 

Then  what  was  the  the  eflfect  of  this  vote  to  discontinue  the 
business  of  the  company  ? 

The  charter  says,  "  it  shall  be  the  duty  of  the  directors  forth- 
with to  cease  from  doing  any  new  business  whatever.*'  In  other 
words,  it  prohibits  the  company  from  discounting  notes,  making 
loans,  or  assuming  risks  of  insurance,  from  that  day  forward,  ex- 
cept to  accelerate  the  closing  of  its  concerns.  There  is  no  testi- 
mony, nor  is  it  claimed,  that  the  transactions  with  Russell  Clark 
in  1826,  and  subsequently,  had  any  connection  with  the  old 
business  of  the  corporation,  or  tended  or  were  designed  to  accel- 
erate the  closing  of  its  concerns. 

The  charter  did  not  grant  to  the  directors  or  the  stockholders, 
any  power  to  reconsider  their  vote  to  discontinue  business,  or  to 
revoke  the  decision  thereby  made.  When  once  made  by  the  re- 
quisite amount  of  the  stock,  it  was  final,  and  irrevocable  except 
by  the  legislature.  The  persons  who  resuscitated  this  company 
in  1825,  did  not  set  up  or  attempt  to  exercise  any  power  of  revo- 
cation.   It  seems  that  they  sought  to  obtain  an  indirect  legisla- 


NEW  YORK— FEBRUARY,  1846.  291 

Green  v.  Seymoar. 

five  sanction  for  going  on ;  but  failing  in  that,  as  I  will  presently 
show,  they  proceeded  with  a  cool  disregard,  both  of  the  vote  of 
1819,  and  the  sovereign  power  of  the  state. 

On  the  13th  of  April,  1825,  an  act  was  passed  making  various 
provisions  relative  to  the  Utica  Insurance  Company,  among  others 
prohibiting  it  from  banking,  and  from  keeping  an  office  else- 
where than  in  Utica.  It  required  the  corporation  to  file  an  ac- 
ceptance of  the  act  with  the  secretary  of  state,  within  six  months, 
or  else  the  act  was  to  be  void.  (Laws  of  1825,  Chap.  193,  p. 
218.)  The  corporation  did  not  file  any  such  acceptance,  and  its 
directors  voted  that  they  would  not  accept  it. 

Still  it  is  contended  by  the  complainants,  that  the  passage  of 
this  act  was  an  admission  of  its  full  corporate  existence  by  the 
sovereign  power. 

As  to  this  position,  until  the  corporation  accepted  it,  the  act 
could  not  be  deemed  a  recognition  of  any  more  than  its  actual 
and  lawful  existence  ;  .and  it  was  a  living  corporation  for  many 
purposes,  at  that  time.  It  could  sell  and  convey  its  real  estate, 
collect  its  old  debts,  and  divide  its  remaining  assets  among  its 
stockholders.  But  the  act  itself  became  void,  by  its  non-accep- 
tance, and  it  is  therefore  precisely  as  if  it  had  never  been  enact- 
ed. The  company  conld  derive  no  advantage  from  it  in  any 
form,  except  by  accepting  it  unconditionally.  (See  Angel  1  & 
Ames  on  Corp.  51,  54,  2d  ed.  Chapt.  2,  s.  7;  The  King  v. 
Westwood,  2  Dow.  <fc  Clark  P.  C.  21 ;  The  People  v.  The 
Kingston  and  Middletown  Turnpike  Road  Company ^  23  Wend. 
193.) 

The  act  of  May  26, 1841,  which  was  also  relied  upon,  does 
not  aid  the  complainants.  It  authorized  the  court  of  chancery 
to  appoint  receivers  of  this  corporation,  and  vested  them  with 
all  the  property  which  it  had  when  its  charter  expired.  (Laws 
of  1841,  Chap.  318,  p.  307.)  It  did  not  grant  directly  or  indirectly, 
any  rights  to  the  receivers,  which  were  not  possessed  by  the  cor- 
poration itself  when  its  existence  terminated.  And  as  a  recog- 
nition it  goes  no  farther  than  I  have  already  assumed,  viz.  that 
it  bad  a  legal  existence  for  many  purposes  until  1836. 

The  question  remains,  did  the  Utica  Insurance  Company 
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acquire  a  title  to  this  mortgage,  which  they  can  enforce  against 
the  defendants  7 

The  discounting  of  the  notes  in  1825,  and  the  receiving  the 
assignment  of  the  mortgage,  were  acts  which  the  legislature  had 
prohibited  to  this  corporation.  They  were  therefore  unlawful. 
But  it  is  said  that  these  defendants  have  no  right  to  object ;  the 
sovereign  power  of  the  state  has  never  interfered,  and  the  origi- 
nal debtors  to  the  corporation,  instead  of  striving  to  avoid  their 
obligations,  sought  to  pay  them  by  this  assignment.  The  ca^es 
cited  in  support  of  this  view,  were  those  in  which  the  forfeiture 
of  corporate  franchises  was  set  up  to  defeat  a  recovery,  or  in 
some  other  mode,  the  continued  existence  of  the  corporation  was 
questioned  collaterally. 

This  is  not  such  a  case.  It  is  not  denied  that  this  corporation 
was  in  existence,  and  could  maintain  suits  till  1836,  although  its 
charter  might  have  been  forfeited  at  the  instance  of  the  people, 
many  years  before. 

The  question  is,  whether  the  corporation  obtained  any  title  to 
this  mortgage.  The  objection  to  their  title,  is  not  that  they  had 
forfeited  their  charter,  but  that  the  title  was  obtained  by  a  posi- 
tively illegal  act. 

I  confess  that  I  cannot  perceive  any  escape  from  the  objection. 
The  title  of  the  complainants  was  open  to  be  contested  by  the 
defendant.  When  it  is  proved,  it  turns  out  that  it  was  obtained 
by  taking  a  transfer,  which  the  law  had  expressly  prohibited. 
I  do  not  see  how  a  valid  title  can  be  made  by  such  an  illegal 
transfer.  And  in  order  to  enforce  these  securities,  this  court 
must  lend  its  powers  in  aid  of  a  direct  violation  of  law. 

That  cannot  be  permitted ;  and  the  result  is  that  the  complainr 
ants,  standing  in  the  place  of  the  Utica  Insurance  Company,  are 
not  entitled  to  enforce  the  bond  and  mortgage  in  question. 

This  conclusion  renders  it  unnecessary  for  me  to  look  into  the 
question  as  to  the  competency  of  Mr.  Clark  as  a  witness,  or  any 
of  the  other  points  which  were  so  fully  and  ably  discussed  at 
the  hearing. 

The  bill  must  be  dismissed  with'  costs.  One  of  the  receivers 
from  his  long  connection  with  the  company,  commencing  in 
1824,  must  have  known  of  the  vote  in  1819,  and  the  subsequent 
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closing  of  its  affairs,  and  is  thus  chargeable  with  notice,  that  the 
whole  proceeding  in  discounting  Russell  Clark's  notes,  and  its 
sequel,  were  in  violation  of  the  act  of  incorporation.  The  cona- 
plainants  on  this  ground,  without  regard  to  others  that  might  be 
mentioned,  must  pay  costs. 


Carter  v.  Bloodgood's  Executors  and  others. 

A  testator  having'  a  son  and  five  daughters,  all  infants,  gave  the  residue  of  has 
estate  to  trustees,  with  directions  to  pay  the  annual  income  to  his  six  children  in 
equal  proportions  during  their  lives,  and  at  the  death  of  either  of  them  without 
lawful  issue,  his  or  her  share  to  continue  as  a  part  of  the  residue,  the  income  of 
which  was  to  be  equally  divided  among  the  surviving  children  ;  and  if  either  of 
his  children  should  die  leaving  issue,  his  or  her  share  should  be  equally  divided 
among  his  or  her  children.  One  daughter  died  without  issue,  then  another  died 
leaving  one  child,  a  son,  and  then  two  other  daughters  died  without  issue  ; 

Held,  that  the  words  surviving  children,  were  to  be  construed  "  other  children," 
and  that  the  son  of  the  deceased  daughter  was  equally  entitled  to  share  with  the 
testator's  surviving  children,  the  proportions  of  the  daughten  who  died  after  the 
decease  of  his  mother. 

The  word  "  survivors "  may  be  construed  "  others,"  upon  the  context  and  the 
other  clauses  of  the  will,  showing  the  intent  of  the  testator. 

And  the  court  will  supply  words  to  support  the  intent,  when  that  is  apparent  upon 
the  whole  of  the  will  taken  together. 

In  the  principal  case,  the  bequest  over  to  the  grand-children,  in  the  shares  of  the 
children  who  died  without  issue,  whether  before  or  after  the  death  of  the  parents 
of  such  grand- children,  is  raised  by  implication  from  the  testator's  general  in- 
tention. 

A  decision  on  a  point  of  law,  in  a  former  case,  between  the  same  parties  in  the 
same  court,  is  not  an  estoppel,  or  conclusive ;  but  it  is  binding  upon  the  same 
court,  though  held  by  another  judge,  unless  the  latter  be  clearly  and  strongly 
convinced  of  its  error. 
November  15,  1845  ;  February  21,  1846. 

The  bill  was  filed  in  May,  1844,  by  James  Bloodgood  Carter, 
an  infant,  by  his  father  as  his  next  friend,  against  Thomas  Tom 
Bloodgood  and  Lindley  Murray  Moore,  surviving  executors  of 
James  Bloodgood,  deceased,  and  Frederick  J.  Goodwin  and  Cath- 
arine T.,  his  wife.    The  bill  stated  that  James  Bloodgood,  on  the 


294  CASES  IN  CHANCERY. 

Carter  ▼.  BIood||rood'8  Executors. 

10th  of  October,  1826,  made  his  last  will  and  testament  with  all 
the  formalities  required  by  law ;  and  thereby,  after  giving  a  leg- 
acy of  $2500  to  each  of  his  five  daughters  on  their  attaining  to- 
lawful  age,  and  $6000  to  his  son  Thomas  T.,  on  bis  attaining  to 
lawful  age,  and  $5000  more  when  twenty-five  years  of  age,  he 
directed  as  follows :  "  Seventhly.  I  order  and  direct  my  execu- 
tors to  place  out  all  the  residue  of  my  estate,  either  in  good 
mortgage  security,  or  invest  it  in  the  public  funds  of  the  United 
States,  or  in  those  of  the  state  of  New  York,  and  to  pay  the 
annual  income  and  interest  arising  therefrom,  in  yearly  or  half- 
yearly  payments,  as  my  executors  may  see  fit,  to  my  five  daugh- 
ters, Catharine  Tom  Bloodgood,  Anna  Lawrence  Bloodgood, 
Mary  Titus  Bloodgood,  Sarah  Tom  Bloodgood,  and  Susannah 
Bloodgood,  and  my  son  Thomas  Tom  Bloodgood,  in  equal  pro- 
portion during  their  natural  lives ;  and  at  the  death  of  either  of 
them  without  lawful  issue,  his  or  her  share  is  to  continue  to  be 
a  part  of  the  residuary  estate,  the  income  of  which  is  to  be 
equally  divided  among  the  surviving  children ;  and  in  case 
either  of  my  children  should  die  leaving  lawful  issue,  his  or  her 
part  shall  be  equally  divided  amongst  his  or  her  children,  and  if 
in  minority,'  to  their  guardians,  legally  constituted  and  ap- 
pointed." 

That  the  testator  died,  October  18th,  1826,  leaving  surviving 
him  the  six  children  named  in  the  will,  all  of  whom  were  mi- 
nors. His  estate  at  his  death,  was  about  one  hundred  thousand 
dollars. 

Sarah,  one  of  his  daughters,  died  March  13th,  1835,  while 
under  age,  unmarried,  intestate,  and  without  issue. 

Mary,  another  daughter,  was  married,  November  10th,  1836, 
to  William  Henry  Carter.  The  complainant,  the  only  issue  of 
the  marriage,  was  born  August  19th,  1837,  and  his  mother  died 
intestate,  April  20th,  1839. 

Frederick  J.  Goodwin  married  Catharine,  another  daughter, 
May  8th,  1838 ;  and  Joseph  King  married  the  testator's  daugh- 
ter Anna,  on  the  1st  of  April,  1839.  The  remaining  daughter, 
Susannah,  died  April  30th,  1840,  intestate,  unmarried,  without 
issue,  and  an  infant. 

Robert  Carter  was  appointed  administrator  of  Mrs.  Mary  T. 
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Carter,  and  in  November,  1840,  with  the  complainant,  filed  a  bill 
in  this  court,  against  the  executors  of  James  Bloodgood,  and  his 
surviving  children,  together  with  F.  J.  Goodwin  and  J.  King ; 
insisting  that  the  complainant  was  entitled  to  one  equal  fourth  of 
the  testator's  residuary  estate. 

The  executors  put  in  an  answer,  denying  his  right,  and  the 
cause  came  on  to  be  heard  before  the  Hon.  Murray  Hoffman, 
Assistant  Vice-Chancellor,  who  made  a  decree  on  the  23d  of 
December,  1841,  directing  the  accounts  of  the  estate  to  be  taken. 
And  afterwards  on  the  13th  of  March,  1843,  on  the  master's  re- 
port, he  made  a  further  decree,  establishing  the  complainant's 
right  to  the  one-fourth  part  of  the  residuary  estate. 

That  in  October,  1843,  the  testator*s  daughter,  Anna  L.  King, 
died  intestate  and  without  issue ;  and  the  complainant  insisted 
that  he  was  entitled  to  one  equal  third  of  the  fourth  part  of  the 
residuary  estate,  of  which  Mrs.  King  received  the  income  while 
living.  The  bill  insisted  on  the  decision  of  the  court  in  the 
prior  suit,  as  establishing  the  complainant's  right. 

The  defendant,  Thomas  T.  Bloodgood,  executor,  d^c,  alone 
answered  the  bill,  and  admitting  the  facts  charged ;  insisted  that 
the  complainant  was  not  entitled  to  any  portion  of  either  the 
capital  or  income  of  the  fourth  part  of  the  residuary  estate  of 
which  Mrs.  King  received  the  income  during  her  life ;  and  sub- 
mitted the  question  thereon  to  the  court.  He  alleged  that  he 
was  not  a  party  in  his  own  right,  either  in  this  suit  or  the  former 
one. 

M,  S.  Bidwell,  for  the  complainant. 

D.  Lordj  for  the  defendants. 

The  Assistant  Vice-Chancellor. — The  same  question 
was  presented  in  the  former  suit,  that  has  been  argued  here,  and 
the  decree  decides  that  question.  It  was  however,  a  point  of  law, 
involving  no  contested  fact,  and  this  suit  relates  to  other  proper- 
ty. I  am  not  prepared  to  say  that  the  decree  was  an  estoppel,  or 
that  it  concludes  the  defendants  from  contesting  the  construction 
of  the  will,  in  another  suit  relating  to  a  different  share  of  the  es- 
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tate.  But  as  a  decision  of  the  law  upon  the  identical  point,  by 
this  court  on  a  former  occasion,  I  feel  bound  to  follow  it,  unless 
on  examining  the  case  I  am  clearly  and  strongly  convinced  that 
it  was  erroneous. 

The  defendants  insist  that  by  the  will,  the  income  of  the  tes* 
tator's  residuary  estate  is  given  to  his  six  children  collectively, 
and  to  the  survivor  of  those  children,  the  whole  capital  to  remain 
in  the  executors,  until  the  death  of  all  his  children.  That  on 
the  death  of  each  child  of  the  testator,  such  child's  proportion  is 
given  to  its  issue,  as  a  legacy  at  that  time.  If  such  child  leave 
no  issue,  its  share  goes  to  the  testator's  surviving  children, 
excluding  the  issue  of  children  who  have  died  previously.  And 
that  the  legacy  to  the  issue  of  children,  carries  only  the  share  or 
part  of  which  the  parent  received  the  income  at  such  parent's 
decease. 

The  effect  of  the  defendants  construction,  applied  to  the  events 
which  have  occurred,  is  this. 

On  Sarah  T.  Bloodgood's  death  in  1835,  without  issue,  her 
sixth  pari  remained  in  the  residuary  estate  for  the  benefit  of  the  five 
surviving  children  of  the  testator.  On  the  death  of  the  complain- 
ant's mother  in  1839,  the  one  fifth  part  of  the  residuary  estate, 
vested  in  the  complainant.  When  Susannah  Bloodgood  died  in 
1840,  without  issue,  her  fifth  part  continued  in  the  residuum,  for 
the  benefit  of  the  testator's  three  surviving  children,  excluding 
wholly  the  issue  of  Mrs.  Carter  ;  and  so  of  Mrs.  King's  fifth  part 
on  her  death,  without  issue  in  1843.  And  thus  the  two  survivors, 
Mrs.  Goodwin  and  T.  T.  Bloodgood,  are  entitled  to  the  in- 
come of  four  fifths  of  the  whole  residuary  estate,  during  their 
lives,  and  their  issue  if  they  die  leaving  issue,  will  take  four  fifths 
of  such  residue  absolutely,  leaving  the  other  fifth  to  the  com- 
plainant. If  Mrs.  Goodwin  die  before  her  brother,  he  will  then 
take  the  income  of  the  whole  estate  during  his  life,  and  if  she  die 
without  issue,  his  children  on  his  death  will  have  four  fifths  of 
the  property,  and  the  complainant  one  fifth. 

The  construction  insisted  upon  in  the  answer,  (which  goes  fur- 
ther than  was  contended  at  the  hearing,)  will  be  further  illustra- 
ted by  supposing  a  different  state  of  things  which  might  haveoc- 
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ciirred.  If  Thomas  T.  Bloodgood  had  died  iii  1839,  before  either 
of  his  sisters,  and  had  left  issue  four  children,  and  then  all  the 
sisters  had  died,  save  Mrs.  Carter ;  Mrs.  Carter  would  at  this 
time  have  had  the  whole  income  of  the  estate,  and  continued  to 
enjoy  it  during  her  life,  which  might  have  continued  twenty- 
years.  At  her  death,  her  son  would  take  five  sixths  of  the 
estate  absolutely,  and  the  four  children  of  T.  T.  Bloodgood, 
after  having  gone  through  their  entire  minority,  without  any 
income  whatever,  would  then  jointly  take  the  remaining  one 
sixth. 

I  should  mention,  that  the  actual  result  has  been  varied,  by  the 
decree  in  the  former  suit,  as  to  the  shares  of  Sarah  and  Susan- 
nah ;  but  that  decree  was  contrary  to  the  construction  claimed. 
The  statement  of  the  eiSects  of  the  will,  when  thus  construed, 
operating  upon  the  contingency  of  one  or  the  other,  of  the  testa- 
tor's children  dying  before  the  rest,  and  leaving  issue,  must  satis- 
fy every' person  who  reads  this  will,  that  such  was  not  the  inten- 
tion of  the  testator. 

Un  the  various  specific  legacies  which  he  gave  to  his  children, 
in  the  previous  portions  of  the  will,  he  evidently  made  all  the  dis- 
tinction, and  indulged  all  the  partiality,  which  he  intended  to 
make  or  exhibit,  amongst  the  different  branches  of  his  family^ 
^he  residuary  clause  makes  no  distinction  whateve^J  [The 
grossly  unequal  distribution  which  might  ensue  from  the  defen- 
dant's construction,  is  the  work  of  chance]  and  the  distressing 
consequences  migtit  as  well  have  been  visited  upon  the  family  of 
the  testator's  only  son,  as  upon  the  issue  of  either  of  his  daugh- 
ters. {The  residuary  clause  shows  that  he  had  the  issue  of  his 
children  in  view,  and  that  he  intended  to  provide  for  them  with- 
out any  distinction,  or  preference,  except  the  natural  one,  that 
the  issue  of  each  of  his  children,  whether  more  or  less  numerous, 
should  receive  their  parent's  share^ 

I  think  that  the  true  construction  of  the  will,  does  not  sustain 
the  defendants  claim.  The  words  "  surviving  ""children,"  are 
mainly  relied  upon,  to  exclude  the  complainant  from  any  parti- 
cipation in  the  shares  of  those  of  his  aunts  who  have  died  since 
his  mother's  death.  And  it  is  not  to  be  denied,  that  the  literal 
signification  of  those  words,  leads  directly  to  that  result. 

Vol.  III.  38 
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Mr.  Powell  says,  it  is  now  settled,  after  some  fluctuation  of 
authority,  that  where  property  is  given  to  a  plurality  of  persons/ 
with  a  devise  or  bequest  over  in  certain  events,  of  the  shares  of 
dying  objects  to  the  survivors,  the  word  "  survivors"  is  construed 
others,  so  that  as  well  those  who  die  before,  as  those  who  survive 
the  objects  in  question,  are  entitled ;  provided  of  course,  that  their 
deaths  did  not  happen  under  circumstances,  which  subjected 
their  shares  to  the  operation  of  the  limitation  over.  And  he  puts 
the  case  of  a  bequest  over  to  the  survivors,  on  one  dying  under 
twenty-one  years  of  age ;  the  share  of  one  so  dying,  he  says,  will 
Vest  in  the  persons  surviving,  and  in  the  representatives  of  those 
who  have  previously  died,  after  having  attained  that  age.  (2 
PoweH  on  Devises,  by  Jarman,  723.) 

Such  was  the  decision,  by  Lord  Eldon,  in  Wilmot  y.  Wilmoi, 
(8  Ves.  10,)  and  it  has  the  sanction  of  Sir  William  Grant's  opin- 
ion expressed  in  stroDg  terms,  in  Barlow  v.  Salter,  (17  Ves. 
482.) 

In  Harmon  v.  Dickinson,  (1  Bro.  Ch.  Ca.91,  and  note  1,)  which 
is  cited  as  supporting  this  doctrine,  the  bequest  was  to  two  per- 
sons, and  when  the  second  died  without  issue,  there  was  no  per- 
son answering  the  description  of  "survivor,"  except  the  chil- 
dren of  the  other  legatee,  who  had  died  previously.  This  must 
have  been  the  ground  of  Lord  Thurlow's  decision,  because  iu 
the  same  year,  (1781,)  in  Ferguson  v.  Dunbar,  (3  Bro.  Ch.  Ca. 
469,  note,)  where  under  a  similar  will,  there  was  a  surviving 
legatee,  as  well  as  children  of  one  who  had  died  before  the  lega- 
tee whose  share  was  in  question,  he  decreed  the  whole  to  the 
surviving  legatee.  The  case  of  Aiton  v.  Brooks,  (7  Simons,  204,) 
was  like  Harmon  v.  Dickinson,  in  the  circumstance  above 
stated.  , 

On  the  other  hand,  in  Crowder  v.  Stone,  (3  Russell,  217,)  the 
bequest  after  two  life  interests,  was  to  the  testator's  nephew,  and 
four  nieces  equally,  but  in  case  of  the  death  of  either  of  them 
without  lawful  issue,  before  their  shares  l)ecame  payable,  then 
the  share  of  such  decedent  should  go  to,  and  be  equally  divided, 
between  and  amongst  the  survivor  and  survivors  of  them,  share 
and  share  alike.  M.  one  of  the  nieces,  died  in  1797,  leaving  is- 
sue, and  another  niece  G.  died,  in  1802,  without  issue.    Lord 
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Lyndhurst  held  that  the  representatives  of  M.  took  no  interest  in 
the  share  of  G.  (And  see  Wintei'ton  v.  Crawfurdy  1  R.  &  Mylne, 
407;  Ranelagh  v.  Ranelagh,  2  M.  &  K.  441 ;  and  Leeming  v. 
Sherratt,  2  Hare,  14.) 

Indeed,  Mr.  Jarman,  in  his  recent  vahiable  treatise  on  wills, 
says  the  rule  is  now  settled,  that  the  word  "  survivors*'  when  un- 
explained by  tlie  context  of  the  will,  must  be  interpreted  accord- 
ing to  its  literal  import.  (2  Jarm.  on  Wills,  609,  619.)  And  this 
seems  to  be  the  result  of  the  English  authorities. 

tC^sted  by  this  more  restricted  rule  of  construction,  I  think  the 
context,  and  the  other  provisions  in  the  will  of  Mr.  Bloodgood  to 
which  I  have  already  referred,  do  explain  the  meaning  of  survi- 
ving children,  in  this  clause  of  the  will,  to  be  "  the  others  ;"  that 
iS;  his  own  children  living,  and  the  children  of  his  deceased  chil- 
dren. And  that  he  intended  by  his  residuary  bequest,  to  put 
each  branch  of  his  family,  on  a  footing  of  exact  equality,  giving 
life  interests  to  his  children,  and  the  capital  to  their  respective  is- 
sue, per  stirpes.  \ 

The  bequest  over  to  the  grand  children,  in  the  shares  of  the 
children  who  die  without  issue,  is  raised  by  implication,  from  the 
sa^ie  provisions  in  the  will,  which  establish  the  testator's  inten- 
tion to  make  an  equal  distribution  of  the  residue.  (See  1  Jarm. 
on  Wills,  499,  500.) 

There  is  another  rule  in  the  construction  of  wills  which  leads 
me  to  the  same  conclusion. 

-  iCbe  governing  principle,  is  the  intention  of  the  testator,  and 
when  that  is  apparent  upon  the  whole  will  taken  together,  the 
court  must  give  such  a  construction,  as  to  support  the  intent, 
regardless  of  grammatical  rules,  and  sometimes  by  supplying 
words  and  limitations.^  As  instances  of  inserting  words  in  order 
to  equalize  estates,  where  the  testator  has  expressed  uniformity 
of  purpose,  thereby  effectuating  the  intention,  as  collected  from 
the  context,  1  refer  to  Langston  v.  Po/e,  (2  Moo.  &  Payne,  490,) 
and  Doe  d.  Wickham  v.  Turner,  (2  Dow.   &  Ryl.  398.) 

V  ^^Ty.rf  Y  ^^^^^)  (in^B^ifTp,  140,  152,)  the  testator  devised 
certain  lands  to  his  son  Abraham,  other  lands  to  his  son  Philip, 
and  other  portions  to  his  five  daughters,  and  he  gave  some  lands 
to  the  two  sons  jointly.    His  will  then  provided,  that  if  one  of 
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his  sons,  or  if  both  of  them,  should  die  without  issue,  the  tes- 
tator thereupon  gave  the  part  or  share,  so  devised  unto  either 
of  them,  unto  the  surviving  son,  and  the  five  daughters  in 
equal  portions  forever.  And  if  both  the  sons  died  without  issue, 
their  shares  were  to  go  to  the  five  daughters.  Philip  survived 
the  testator  fifty  years,  and  then  died  without  issue  ;  Abraham 
and  the  five  sisters,  having  died  in  Philip's  life  titqej  leaving  is- 
sue. The  question  was  whether  Abraham's  issue  should  inherit 
one  sixth  of  Philip's  share.  The  Chancellor,  on  the  evident  in- 
tention, derived  from  the  will,  held  that  they  should  ;  and  con- 
strued the  will,  as  if  the  words  "  or  the  son  who  has  died  and 
left  issue,  who  are  then  living,"  had  followed  the  words  "imto 
the  surviving  son"  in  the  will  itself. 

W^hese  authorities  warrant  me  in  construing  this  will  as  if  the 
wor3s  "  and  the  issue  of  such  of  my  children  as  are  then  dead, 
such  issue  taking  their  parent's  proportion,"  had  followed  the  ex- 
pression "surviving  children,"  in  the  clause  in  question.  This 
gives  effect  to  the  undoubted  intention  of  the  testator,  as  it  is  ex- 
hibited by  the  whole  will,  and  does  no  injustice  to  any  of  the 
objects  of  his  regard  ;  and  I  adopt  it  without  hesitationj 

The  former  decree  accords  with  the  result  of  my  examination 
of  the  bequests,  but  I  am  not  informed  of  the  particular  grounds 
upon  which  it  proceeded. 

As  to  parties,  my  impression  is,  that  Thomas  T.  Bloodgood 
ought  to  have  been  a  party  in  his  individual  as  well  as  his  repre- 
sentative capacity,  and  that  the  other  grandchildren  of  the  tesr 
tator,  if  any  there  be,  should  also  have  been  parties. 

The  bill  may  stand  over  to  make  these  persons  parties,  and  the 
question  of  costs  will  be  reserved.  If  the  complainant  desire  it, 
there  may  be  a  declaration  of  his  rights,  as  against  the  executors 
and  the  other  defendants. 


NEW  YORK— FEBRUAKY,  1846.  301 

Hanley  v.  Carroll. 


Hanley,  Trustee,  &c.  v.  Carroll  and  others. 

Wherb  two  successive  mortgrages  were  executed  to  a  married  woman,  on  premises 
in  which  she  bad  a  rij^ht  of  dower,  and  were  afterwards  assigned  by  her  and  her 
husband  to  the  trustee  of  her  separate  estate,  previous  to  which,  and  before  the 
second  mortgaJ;e  was  given,  she  and  her  husband  entered  into  possession  of  the 
premises,  and  continued  in  possession  until  the  trustee  proceeded  to  foreclose  the 
mortgage ; 

Heldt  1.  That  the  husband  before  the  assignment,  was  the  mortgagee,  jure  maritit 
and  thus  became  mortgagee  in  possession. 

2.  That  no  notice  of  the  assignment  being  given  to  the  owner  of  the  equity  of  re- 
demption, the  latter  was  entitled  to  treat  the  husband  as  mortgagee  in  possession, 
during  the  whole  period. 

3.  That  the  clear  rents  and  profits  which  the  husband  received,  or  ought  to  have 
received,  must  be  applied  to  the  reduction  of  the  mortgage  debt 

Where  a  mortgagee,  having  a  right  of  dower  in  the  lands  mortgaged,  enters  into 
the  lands  after  the  money  is  due,  the  entry  will  be  deemed  to  have  been  made 
as  mortgagee. 

The  revised  statutes  relative  to  Uses  and  Trusts,  do  not  apply  to  a  marriage  settle- 
ment of  personal  property  creating  no  future  interests. 
February  14 ;  February  28,  1846. 

The  bill  was  filed,  January  16th,  1845,  by  Henry  Hanley,  as 
trustee  of  the  separate  estate  of  Eleanor  Pinkerton,  a  married 
voman,  against  James  Carroll  an  infant,  Pinkerton. and  wife, 
Ann  S.  Bond,  and  others.     The  facts  were  as  follows : 

Eleanor  P.,  formerly  Carroll,  with  her  husband  James  Carroll, 
executed  k  mortgage  to  Ann  S.-Bond,  on  a  house  and  lot  in  the 
city  of  New  York,  of  which  Carroll  was  seised.  This  was  the 
first  lien  on  the  premises,  and  was  undisputed.  This  James 
Carroll  died  in  1834,  leaving  a  son  James,  his  only  heir  at  law. 
In  1838,  Eleanor,  the  widow  of  the  deceased,  was  married  to 
Pinkerton,  having  first  executed  with  him,  an  ante-nuptial  con- 
tract providing  for  her  separate  use  and  control  of  her  property, 
in  which  the  complainant  Hanley,  was  the  trustee.  On  the  9th 
of  August,  1841,  James  Carroll  executed  a  mortgage  on  the 
house  and  lot,  to  Eleanor  Pinkerton ;  and  on  the  14th  of  Sep- 
tember, 1843,  he  executed  to  her  another  mortgage  on  the  same 
premises.    Previous  to  this,  and  in  1843,  Pinkerton  and  his  wife 


302  CASES  IN  CHANCERY. 

Hanley  v.  Carroll. 

entered  into  the  possession  of  the  house  and  lot,  and  occupied 
the  same  from  thence  until  the  hearing  of  the  cause.  On  the 
20th  of  September,  1844,  Pinkerton  and  wife  assigned  the  two 
mortgages  of  James  Carroll,  to  the  complainant  as  trustee.  In 
May,  1844,  James  Carroll  the  second,  died  intestate,  leaving  the 
defendant  James  Carroll,  an  infant,  his  only  heir  at  law. 

The  guardian  ad  litem^  of  the  infant,  set  up  in  his  answer, 
that  Mrs.  Pinkerton  had  been  in  possession  and  received  the 
rents  and  profits  ever  since  the  death  of  her  first  husband,  and 
insisted,  that  the  amount  of  the  rents  should  be  set  off  against 
the  two  mortgages  held  by  her  trustee. 

The  cause  was  heard  on  the  pleadings  and  proofs. 

• 

J,  r.  Bradf/y  for  the  complainant. 

The  complainant  is  entitled  to  the  usual  decree,  referring  it  to 
a  master  to  compute  the  amount  due  on  the  several  mortgages 
in  the  bill  of  complaint  mentioned,  and  for  a  sale  of  the  mort' 
gaged  premises,  d&c. 

The  matter  of  defence  set  up  in  the  answer  of  the  guardian 
ad  litem  of  the  infant  defendants,  is  inadmissible  in  this  suit 
because, 

1.  The  remedy  is  perfect,  (and  exclusively,)  at  law. 

2.  The  personal  representatives  of  the  deceased  James  Carroll, 
and  not  his  heir  at  law,  are  the  proper  parties  to  demand  the 
account  prayed  for. 

3.  The  claim  proposed  to  be  set  off"  is  unliquidated,  and  can- 
not be  ascertained  by  calculation.  (2  R.  S.  103,  §  43,  278,  §  32.) 
It  is  not  therefore  a  proper  subject  of  set  off"  to  the  mortgages. 
{Jennings  v.  Webster,  8  Paige,  503  ;  and  see  Chapman  ▼.  Rob- 
ertson, 6  ibid.  629  ;  Holden  v.  Gilbert,  7  ibid.  211.) 

4.  It  is  not  against  the  complainant  in  this  suit,  but  against 
one  of  the  defendants.  It  is  Pinkerton's  sole  liability.  The 
cestui  que  trust  is  not  liable  for  the  rents.  Her  separate  estate 
might  just  as  well  be  subjected  to  any  other  debt  of  his. 

In  no  event,  can  the  infant  claim  the  rents  and  profits  of  the 
premises,  prior  to  the  death  of  his  father. 


NEW  YORK— FEBRUARY,  1846.  303 

Hanley  v.  CarrolL, 

E.  C.  Benedict^  for  the  infant  defendant. 

1.  The  conveyance  to  Hanley  for  the  use  of  Eleanor  Carroll, 
in  1838,  Tests  no  estate  in  Hanley  whatever.  The  estate  is  in 
Eleanor,  and  the  suit  should  be  in  her  name.  (1  R.  S.  727,  §i 
47  and  49.)  At  all  events,  Hanley  took  the  mortgages  after  the 
death  of  J.  Carroll,  subject  to  all  the  equitable  rights  of  the 
infant. 

2.  The  two  bonds  and  mortgages  were  made  to  Eleanor  while 
she  was  in  possession,  and  receiving  the  rents  and  profits.  She 
was  thus  and  is  still,  a  mortgagee  in  possession,  and  cannot  have 
a  sale  or  foreclosure  till  an  account  is  taken.  It  is  to  be  deemed 
her  possession,  and  not  her  husband's.  The  mortgage  was  her 
estate,  and  also  the  dower  right.  It  is  not  a  case  of  set  off,  prop- 
erly so  called. 

3.  She  has  been  thus  in  possession  nine  years ;  the  rents  at 
$500  a  year  amount  to  $4600.  She  was  entitled  to  her  dow- 
er, one-third,  which  would  still  leave  $3000,  which  is  more  than 
the  amount  of  her  mortgages.  Under  such  a  state  of  things, 
the  infant  ought  not  to  lose  his  land,  till  his  rights  are  ascertained. 

The  Assistant  Vice-Chancellor. — As  a  trust  of  personal 
estate,  the  marriage  settlement  was  doubtless  valid,  and  entitles 
the  trustee  to  hold  the  mortgages  under  the  assignment.  The  stat- 
ute relative  to  Uses  and  Trusts,  is  not  applicable  to  this  portion  of 
the  property  vested  in  the  trustee.  As  to  the  dower  interest, 
there  is  not  sufficient  appearing  in  the  case,  to  enable  me  to  say 
whether  the  settlement  is  valid  to  transfer  it  or  not.  And  it  is 
not  important  to  determine  it  in  this  stage  of  the  cause.  All  the 
persons  entitled  to  it  in  any  event,  are  parties,  and  their  rights 
may  be  ascertained  on  the  reference  as  to  the  surplus. 

The  infant's  claim  to  have  the  rents  and  profits  applied  to  the 
complainant's  mortgages,  proceeds  upon  the  ground  that  Pink- 
erton  and  wife  are  to  be  treated  as  mortgagees  in  possession,  and 
not  upon  the  idea  of  a  set  off. 

When  Mrs.  Pinkerton  resumed  the  possession  of  the  premises, 
in  1843,  her  husband,  jure  mariti,  was  the  inortgagee.  The 
assignment  to  Hanley,  it  is  true,  recites  that  the  mortgage  monies 
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were  a  part  of  the  trust,  but  the  recital  is  not  proof  of  the  fact, 
nor  is  there  any  evidence  upon  the  point.  Mrs.  P.  was  not  enti- 
tled to  the  possession  in  her  right  as  widow  of  the  first  James 
Carroll,  and  there  is  no  pretence  of  her  husband  entering  as  a 
tenant  of  the  second  James.  The  law,  presuming  that  her  hus- 
band entered  rightfully,  rather  than  by  disseisin,  necessarily 
refers  that  act  to  his  being  raorlgagee,  and  the  debt  due  to  him 
being  in  arrear. 

As  mortgagee  in  possession,  he  is  bound  to  account  for  the 
rents  and  profits. 

It  was  urged  that  this  claim  for  the  rents,  is  valid  against 
Pinkerton  only,  and  not  against  his  wife  or  her  trustee.  But 
Pinkerton  was  the  mortgagee  at  the  time  of  the  entry,  and  until 
the  assignment  of  the  mortgages  to  Hanley,  on  the  20th  day  of 
September,  1844.  When  the  second  mortgage  was  executed  to 
Mrs.  Pinkerton,  she  and  her  husband  were  in  possession,  and  in 
respect  of  that  mortgage,  he  immediately  became  the  mortgagee 
in  possession,  and  so  continued. 

The  question  then  arises,  did  he  lose  this  character  on  assign- 
ing the  mortgages  ?  I  think  he  did  not,  in  respect  of  the  heir  of 
the  mortgagor,  for  the  reason  that  no  notice  of  the  assignment 
was  given  to  his  guardian.  When  James  Carroll  the  second 
died,  the  guardian  of  his  infant  heir  on  inquiry,  would  have 
found  Pinkerton  in  possession  as  mortgagee.  He  had  a  right  to 
presume  a  continuance  of  his  possession  in  that  capacity,  until 
notified  to  the  contrary.  And  it  was  the  duty  of  the  trustee  to 
.  give  such  notice,  on  taking  the  assignment,  if  he  intended  to  de- 
cline applying  the  future  rents  upon  the  mortgages.  The  guar- 
dian of  the  heir,  on  being  apprised  of  this  intention,  would  have 
exacted  rent  from  the  Pinkerton's,  or  put  them  out  of  possession. 

The  trustee  took  the  mortgages  subject  to  the  accounting  for 
the  profits  received  by  the  mortgagee  while  in  possession,  and 
his  omission  to  give  notice,  subjects  him  to  the  continuance  of 
that  accounting  to  the  present  time. 

In  regard  to  Mrs.  Pinkerton's  occupation  of  the  premises  prior 
to  the  mortgages,  it  is  an  afiair  which  belongs  to  the  administra- 
tor of  James  Carroll  the  second.  The  infant  has  no  interest  in 
it  as  heir. 
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The  decree  must  provide  for  an  account  of  the  rents  and 
profits  from  the  entry  of  the  Pinkertorfs,  in  1843.  From  the 
gross  amount  of  such  rents,  the  master  will  deduct  the  repairs, 
taxes,  and  insurance,  and  the  accruing  interest  on  the  prior  liens, 
(which  affect  Mrs.  P.'s  dower,  as  well  as  the  inheritance.)  One 
third  of  the  residue,  he  will  allow  for  Mrs.  Pinkerton's  dower 
right ;  and  with  the  exception  of  such  third  part,  and  the  dis- 
bursements actually  made  by  her,  the  trustee,  or  her  husband, 
upon  such  accruing  repairs,  taxes,  interest  and  insurance,  he  will 
credit  the  whole  of  the  gross  rents  and  profits  upon  the  com- 
plainants mortgage  debt,  in  such  mode  as  may  be  just  in  respect 
of  interest,  and  the  time  of  making  the  application. 

The  question  of  costs  and  other  directions,  must  be  reserved, 
until  the  coming  in  of  the  master's  repoft  of  the  amount  due  on 
the  complainants  mortgages. 


M.  E^  and  E.  H.  Green  v.  Storm  and  others, 

Thc  court  of  chancery  is  as  much  restricted  as  any  other  court,  to  the  istoes  made 
by  the  pleadmgs;  and  while  it  endeavors  to  avoid  technical  and  narrow  grounds 
of  objection,  it  cannot,  without  losing  sight  of  essential  principles,  admit  evidence 
of  a  difierent  case  from  that  pleaded. 

lliere  is  a  wide  distinction  between  a  payment  and  a  set  off;  and  under  a»  answer 
setting  up  payments  made  towards  a  mortgage  debt,  evidence  of  corresponding 
sums  due  from  the  mortgagee  to  the  mortgagor,  which  might  be  set  off,  is  inad- 
missible. 

There  is  no  rule  of  law,  which  will  apply  distinct  debts  due  from  and  to  the  same 
parties  as  a  payment  of  each  other,  unless  by  the  assent  of  both  parties,  or  upon 
proof  of  facts  from  which  such  assent  is  clearly  inferrible. 

A  course  of  dealing  between  parties,  sometimes  entitles  two  partners  to  set  off  their 
joint  demand  against  the  debt  of  one  of  the  partnen. 

Complainants  succeeding  in  a  foreclosure  suit,  excluded  from  recovering  costs  un- 
necessarily incurred. 

In  a  foreclosure,  where  one  of  three  mortgagees  died  pending  the  suit,  which  was 
revived  and  proceeded  in  the  name  of  the  survivors,  without  any  objection  being 
made  until  the  hearing,  the  court  made  a  decree  of  foreclosure  and  sale,  with 
BoitaUe  provisions  to  protect  the  rights  of  the  legal  representative  of  the  de- 
ceased mortgagee,  the  complainants  also  undertaking  to  give  effect  to  such  rights* 

ToL.  III.  39 
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Form  of  the  provision  for  that  purpose  in  the  decree ;  Note  a,  at  the  end  of  the 
case. 

December  13,  19,  20,  1845  ;  February  27,  1846. 

This  was  a  foreclosure  suit,  commenced  on  the  8th  of  March, 
1844,  by  the  complainants  and  their  mother,  Mary  Green.  The 
bill  was  amended  in  August  following,  after  the  death  of  Mary 
Green.  Besides  "the  mortgagors,  Hugh  O'Daniel,  a  subsequent 
mortgagee;  Gershom  Sellick,  a  receiver  in  a  judgment  creditor's 
suit  against  S.  Storm,  the  mortgagor ;  and  other  incumbrancers, 
Were  made  defendants. 

The  facts  ascertained  by  the  court,  so  far  as  they  were  deemed 
important,  may  be  thus  stated  : 

Samuel  Storm  and  wife^  in  1831,  mortgaged  the  premises  in 
question,  to  Timothy  R.  Green  to  secure  $2500,  advanced  to  him 
by  Green,  and  for  which  he  also  executed  his  bond.  The  origi- 
nal complainants  insisted,  that  the  money  loaned  belonged  to 
them;  T.  R.  Green,  who  was  a  son  of  Mary  Green  and  the 
brother  of  Mary  E.  and  Elizabeth  H.  Green,  being  their  agent 
and  banker  for  many  years  prior  to  his  death,  which  occurred  in 
April,  1840. 

It  appeared  that  T.  R.  Green  indorsed  on  the  bond,  as  of  its 
date,  that  it  belonged  to  his  mother  and  sisters  ;  and  he  executed 
a  formal  declaration  of  trust  to  that  effect,  dated  October  3d, 
1835.  It  was  not  distinctly  proved  that  Storm  was  informed  of 
this  trust,  or  of  the  complainants  ownership,  during  the  life  of 
T.  R.  Green. 

Mr.  Green  was  the  attorney  and  counsel  of  Storm,  and  trans- 
acted a  considerable  professional  business  for  him,  in  a  part  of 
which,  his  brother-in-law,  John  W.  Mitchell,  was  interested  as 
his  law  partner.  This  business  led  to  mutual  accounts  between 
Storm  and  T.  R.  Green,  and  between  Storm  and  Green  &, 
Mitchell. 

It  was  claimed  by  the  defendants  who  answered,  that  in  the 
course  of  these  dealings,  T.  R.  Green  became  accountable  to 
Storm  for  three  sums  of  money,  which  the  latter  was  entitled  to 
have  applied  towards  the  satisfaction  of  his  mortgage.  No  credit 
had  been  given  for  either  of  them,  and  the  complainants  resisted 
their  application  on  several  grounds.    One  of  these  sums  was 
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$288  75,  alleged  to  have  been  received  by  T.  R.  Green  for  Storm, 
from  S.  Swartwout,  January  5, 1837.  Another  was  $1000,  which 
Storm  deposited  with  T.  R.  Green,  in  1836,  as  indemnity  for  his 
becoming  surety  for  Storm  in  a  bond  on  a  writ  of  error,  prose- 
cuted by  the  latter  to  the  court  for  the  correction  of  errors,  in  a 
suit  against  J.  Westervelt.  It  was  claimed  that  the  suit  was  de- 
termined in  December,  1837,  and  the  bond  given  up.  The  tes- 
timony on  this  point  was  not  entirely  clear,  as  will  be  seen  on 
referring  to  the  judgment  of  the  court.  The  remaining  sum  was 
$156  50,  paid  to  T.  R.  Green  in  February,  1837,  for  rent  of  the 
premises  in  dispute  in  the  Westervelt  suit,  and  which  was  to 
await  the  event  of  that  suit. 

On  the  other  hand,  the  complainants  proved  a  large  amount 
due  for  costs  and  counsel  fees,  from  Storm  to  T.  R.  Green,  and 
to  Green  and  Mitchell^  accruing  during  several  years  prior  to 
Green's  death,  as  well  as  to  Mitchell  subsequently ;  and  they 
procured  a  great  number  of  the  bills  of  costs,  to  be  taxed,  and  took 
testimony  very  much  at  large,  to  prove  these  demands. 

Storm  and  wife  on  the  29th  of  December,  1838,  mortgaged  the 
premises  to  O'Daniel,  to  secure  $850,  then  loaned  to  him.  O'Dan- 
iel  in  his  answer  slated  that  Storm  then  represented  to  him,  that 
only  $902,  was  due  on  the  Green  mortgage ;  and  he  alleged  that 
sundry  large  paynaents  had  been  niade  at  different  times  by  or 
in  behalf  of  Storm  to  Green,  or  for  his  use,  on  account  of  the 
principal  and  interest  of  Green's  mortgage,  over  and  above  those 
credited  by  the  complainants. 

The  defendant  Sellick,  in  February,  1844,  was  appointed  rc-» 
ceiver  of  Storm's  effects,  and  by  his  tenant,  was  in  possession  of 
the  mortgaged  premises.  In  his  answer,  he  set  forlh,  that  T.  R. 
Green  received  sundry  payments  and  sums  to  be  applied  on  the 
mortgage,  besides  those  admitted  by  the  complainants.  Both  of 
these  defendants  insisted  that  T.  R.  Green  was  the  owner  of  tlie 
mortgage,  and  had  so  acted  during  his  lifetime.  The  other  de- 
fendants suffered  the  bill  to  be  taken  as  confessed. 

After  the  death  of  T.  R.  Green,  Mrs.  Mary  Green  as  his  ex- 
ecutrix, transferred  Storm's  bond  and  mortgage  to  one  Bassett,  by 
whom  it  was  assigned  to  the  three  original  complainants,  before 
the  bill  was  jQled.    After  the  death  of  Mrs.  Mfi^ry  Green,  an  order 
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was  entered,  dated  July  16,  1844,  reviving  the  suit,  and  direct- 
ing it  to  proceed  in  the  names  of  the  surviving  complainants.  At 
the  hearing,  it  was  objected  that  her  interest  did  not  suiTive,  and 
the  suit  was  therefore  defective ;  to  meet  which  the  complainants 
offered  to  read  letters  testamentary  on  her  estate,  to  Mary  E.  Greeu 
as  sole  executrix,  and  to  connect  her  as  such  with  the  suit,  ia 
any  mode  the  court  might  deem  proper. 

W,  Silliman,  for  the  complainants. 

E.  Hi  Seely  and  W,  A,  Seely,  for  the  defendant,  O'Daniel. 

Gr.  Buckham  and  E.  Sand/ord,  for  Sellick,  receiver,  &c. 

The  Assistant  Vice-Chancellor — The  objection  made  to 
the  complainants  paper  title  to  the  mortgage  set  forth  in  the  bill, 
is  obviated  by  the  production  of  the  letters  testamentary  issued  to 
Mary  Green.  This  makes  the  legal  title  to  the  mortgage  com- 
plete in  the  three  complainants  who  filed  the  bill  originally. 

The  question  as  to  the  abatement  of  the  suit  by  Mrs.  Green's 
death,  during  its  pendency,  so  far  as  her  third  part  of  the  mort- 
gage is  concerned,  was  first  made  at  the  hearing ;  and  upon  the 
surviving  complainants,  undertaking  to  give  efiect  to  the  rights 
of  her  legal  representative,  (such  rights  in  no  manner  affecting 
the  defendants,)  the  defect  may  be  cured  by  a  suitable  provision 
in  the  decree.  {Harvey  v.  Cooke^  4  Russell,  34  ;  1  Daniell's  Ch. 
Pr.  389,  390.) 

As  to  the  trust  in  the  mortgage  money,  which  is  claimed  to 
have  existed  from  the  inception  of  the  mortgage,  I  find  no  satis- 
factory evidence,  that  the  mortgagor  was  informed  of  it,  during 
the  life  of  T.  R.  Green ;  and  I  will  first  examine  the  case,  as  if 
this  bill  were  filed  by  the  executrix  of  T.  R.  Green,  to  foreclose 
the  mortgage  as  a  part  of  his  estate.  Before  doing  this,  I  will  re- 
mark that  under  any  aspect  of  the  case,  I  do  not  discover  any 
design  to  defraud,  or  any  wrongful  proceeding  in  reference  to  the 
mortgage,  or  its  ownership.  If  T.  R.  Green  were  a  trustee,  as  is 
insisted  by  the  complainants,  it  was  highly  proper  for  him  to 
provide  for  the  contingency  of  his  death,  by  indorsing  upon  or 
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attaching  to  the  securities,  some  written  testimonial  that  they 
were  not  his  own  property ;  and  he  may  well  have  deemed  that 
it  was  a  matter  of  entire  indifference  to  the  mortgagor,  whether 
the  debt  belonged  to  him,  or  to  his  mother  and  sisters,  so  long 
as  the  proper  credits  were  given  upon  the  mortgage.  And  al- 
though the  complainant's  title  under  the  trust,  may  have  beea 
sufficient  to  have  foreclosed  the  mortgage  in  equity,  without  an 
assignment,  yet  their  legal  title  was  defective,  and  it  is  no  im- 
peachment of  their  equity,  that  it  was  deemed  prudent  to  unite 
both  by  an  assignment.  I  am  not  to  presume  that  they  or  their 
legal  advisers  were  so  ignorant  of  the  law,  as  to  suppose  that  the 
formal  assignment  would  impair  or  alter  any  prior  rights  or  equi- 
ties of  the  mortgagor,  or  of  those  claiming  under  him. 

The  defence  set  up  in  both  of  the  answers  is  the  same.  The 
defendants  deny  that  the  whole  principal  sum  is  due  on  the  mort- 
gage^ and  they  charge  that  sundry  large  payments  of  money, 
have  been  made  at  different  times  by  the  mortgagor  to  T.  R. 
Green,  or  to  some  one  for  his  use,  on  account  of  the  principal 
and  interest  of  the  mortgage,  besides  the  payments  admitted  in 
the  bill  They  are  ignorant  of  the  particulars  and  amounts  of 
such  payments,  but  one  defendant  believes  they  exceed  $1600, 
and  the  other  is  informed  that  they  will  reduce  the  amount  due 
on  the  mortgage  to  8900. 

Now  the  whole  controversy  in  this  respect  arises  upon  testi- 
mony, not  of  payments  on  account  of  the  mortgage,  but  of  three 
sums  of  money,  which  came  into  the  hands  of  Mr.  Green,  from 
the  mortgagor,  and  which  it  is  claimed  the  latter  had  a  right  to 
set  off  against  the  mortgage.  Two  of  those  sums,  so  fsur  from 
being  a  payment  on  the  mortgage,  were  paid  to  Mr.  Green  for 
entirely  different  purposes.  But  the  defendants  insist  as  to  all 
these  sums,  that  they  remained  in  Green's  hands,  after  the  object 
for  which  they  were  placed  there  had  been  accopiplished,  that 
Green  was  thereupon  liable  to  account  for  the  same  to  the  mort- 
gagor, and  therefore  the  law  applies  the  same  to  the  bond  and 
mortgage. 

There  is  a  wide  distinction  between  a  payment  and  a  set  off, 
and  I  am  not  aware  of  any  rule  of  law  which  will  apply  distinct 
debts  due  from  and  to  the  same  parties,  as  a  payment  of  each 
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Other,  unless  by  the  positive  assent  of  both  parties,  or  by  proof  of 
a  state  of  facts,  from  which  such  assent  is  clearly  inferrible.  In 
this  case,  neither  of  these  things  exist.  There  is  an  attempt  to 
imply  an  assent  or  acquiescence  on  the  part  of  Mr.  Green,  but 
the  inference  is  fully  rebutted  by  the  existing  and  increasing  in- 
debtedness of  Storm  the  mortgagor,  to  Green  *and  to  Green  and 
Mitchell,  on  simple  contract.  It  is  not  to  be  presumed  that  he  would 
apply  these  moneys  on  a  mortgage  debt,  while  his  sole  and  part- 
nership claims  against  Storm,  were  unpaid,  and  accumulating. 
The  inference  is  also  repelled,  as  to  the  largest  sum,  by  the  fact 
that  it  was  paid  to  Mr.  Green,  in  a  suit  pending  or  about  to  be 
commenced,  and  which  went  to  the  court  for  the  correction  of 
errors ;  and  no  lawyer  would  be  likely  to  apply  that  money  to 
any  purpose,  after  the  suit  was  disposed  of,  until  his  costs  and 
charges  of  the  litigation  were  paid. 

To  test  further  the  defendant's  claim  that  these  were  pay- 
ments, suppose  that  Storm,  after  the  Westervelt  bond  was  given 
up,  had  sued  T.  R.  Green,  for  the  ^1000,  deposited  ;  and  Green 
had  pleaded  the  general  issue  or  payment,  relying  upon  the  pro- 
duction of  Storm's  bond  and  mortgage,  and  the  application  of 
the  sum  as  a  payment  on  the  same.  His  defence  would  have 
failed  beyond  all  doubt,  upon  Storm's  proving  that  the  ^1000, 
was  deposited  for  a  special  purpose  which  had  been  accomplish- 
ed, and  which  had  no  connection  with  the  bond  and  mortgage. 
In  such  an  action,  nothing  short  of  a  plea  or  notice  of  set  off, 
would  have  enabled  Green  to  avail  himself  of  the  bond  and  mort- 
gage as  a  defence. 

It  is  thus  very  apparent  that  the  defendants  in  this  suit,  have 
not  set  up  in  their  answer,  the  defence  to  which  their  testimony 
is  directed.  This  court  is  as  much  restricted,  as  any  other,  to 
the  issues  made  by  the  pleadings ;  and  while  it  endeavors  to 
avoid  technical  and  narrow  grounds  of  objection,  it  cannot  with- 
out losing  sight  of  essential  principles,  admit  evidence  of  a  differ- 
ent case  from  that  pleaded.  It  cannot  allow  one  who  has  plead- 
ed a  set  oflf,  to  prove  a  payment,  any  more  than  it  can  permit 
evidence  of  a  trust,  to  substantiate  a  charge  of  fraud.  In  Roose- 
velt v^  The  Bank  of  Niagara,  (Hopk.  R.  579,)  affirmed  on  ap- 
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peal,  (9  Cowen,  409,)  the  demand  of  the  mortgagor  was  allowed 
as  a  set  off,  in  express  terms,  and  it  was  claimed  in  that  form. 
I  must  decide  against  the  defence,  assuming  it  to  have  been 
proved  as  it  was  claimed  at  the  hearing.  * 

In  reference  to  the  costs,  as  to  which  a  distinct  point  was 
made,  it  is  necessary  to  look  into  the  testimony  to  the  extent  of 
ascertaining  the  propriety  of  the  course  pursued  in  the  examin- 
er's office. 

The  first  item  claimed  in  the  defendants  proofs,  is  $288  75, 
received  by  Mr.  Green  for  Storm,  of  Samuel  Swartwout  in  Jan- 
uary, 1837.  There  is  no  direct  testimony  that  Green  received 
this,  but  the  defendants  seek  to  infer  it  from  a  statement  made  by 
him,  in  which  he  charges  himself  with  the  principal  sum  of 
$4500,  on  which  the  9288  75,  was  the  interest,  and  it  was  pay- 
able in  and  by  the  same  security  with  the  principal.  But  this 
inference  fails,  because  the  statement  being  the  only  evidence, 
that  he  received  any  part  of  it,  cannot  be  stretched  to  cover  any 
more  than  it  admits.  The  more  just  inference  from  Swartwout's 
testimony,  and  the  statement  is,  that  Storm  himself  received  the 
$288  75. 

Next  is  $1000,  which  Mr.  Green  retained  out  of  the  Swart- 
wout fund,  ''as  security  against  his  signing  Storm's  bond,  to  J. 
Westervelt  sheriffi  to  be  retained  (by  Green,)  until  the  event  of 
Sears's  application." 

On  this  subject,  the  proof  is  very  defective.  A  paper  is  made 
an  exhibit,  which  purports  to  be  this  bond,  but  its  execution  is  not 
proved.  The  offer  tp  deliver  it  to  the  complainants,  was  there-, 
fore  nugatory.  Westervelt's  testimony  is  open  to  the  objection, 
that  no  bond  was  identified  or  produced  to  him. 

If  these  difficulties  were  overcome,  there  is  no  evidence  to  fix 
the  time  when  the  bond  was  discharged.  I  was  referred  to  the 
report  of  the  case  of  Westerveli  v.  The  People^  ex  rel.  SearSf 
(in  20  Wend.  416,)  as  showing  that  the  suit  terminated  late  in 
December,  1838.  But  this  would  not  establish  that  Mr.  Green 
was  exonerated  froin  that  bond  in  his  lifetime ;  while  it  does 
show,  (if  it  be  proper  evidence  in  the  cause,)  that  in  respect  of 
this  $1000,  no  right  of  set  off  existed  in  Storm,  when  he  gave 
his  mortgage  to  O'Daniel. 
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The  testimony  on  the  other  side,  proves  that  Mr.  Green,  alone 
and  together  with  his  law  partner  Mr.  Mitchell,  had  a  large  ac- 
count against  Storm,  for  professional  services.  Under  these 
pleadings,  it  was  not  necessary  to  prove  the  extent  or  the  partic- 
ulars of  these  demands.  It  appears  that  in  the  settlement  of  the 
Swartwout  money,  and  in  an  account  rendered  apparently  in 
May,  1838,  the  demands  of  Green  and  Mitchell  were  brought  in 
by  Mr.  Green,  in  his  accounting  with  Storm,  and  the  paper  last 
mentioned,  shows  that  Green  and  Mitchell  were  Storm's  lawyers 
in  the  case  of  Sears  v.  Westervelt.  I  think  it  will  be  found 
upon  a  full  investigation,  in  connection  with  these  circumstances 
that  there  has  been  such  a  course  of  dealing  between  Storm  and 
Green  and  Mitchell,  that  the  latter  were  entitled  to  set  off  their 
joint  demands  against  either  of  the  items  of  account,  which  have 
been  introduced  in  favor  of  Storm  against  Green.  (See  Vulli- 
amy  v.  Nohle,  3  Merivale,  593,  617,  61«,  621.) 

The  last  item  is  $156  50,  received  by  Green  in  February, 
1837,  from  the  tenant,  for  the  rent  of  the  leaseholds  in  controver- 
sy in  the  Westervelt  svuit,  to  be  held  by  him  subject  to  an  ar- 
rangement between  Storm  and  the  tenant.  I  cannot  find  any 
evidence  in  the  case,  which  shows  that  Storm  ever  became  en- 
titled to  receive  this  money. 

Upon  the  whole,  there  was  no  good  cause  for  the  complain- 
ants to  go  into  the  testimony  of  Mr.  Green's,  or  of  Green  & 
Mitchell's  demands  against  Storm,  beyond  the  point  of  showing 
that  they  conducted  suits  for  him,  and  in  general,  the  character 
and  extent  of  the  services.  And  there  was  no  cause  for  bringing 
forward  the  demands  which  were  Mr.  Mitchell's  exclusively. 
Their  costs  of  the  suit  must  be  restricted  accordingly. 

They  are  entitled  with  this  limitation,  to  the  usual  decree  for 
the  foreclosure  and  sale  of  the  mortgaged  premises.  The  decree 
must  provide  for  the  payment  of  one-third  of  the  mortgage  debt, 
io  the  legal  representative  of  Mrs.  Green.(a) 


(a)  The  provisionB  of  the  decree  on  this  snbjectj  were  as  follows : 
It  declared  that  two-thirds  of  the  mortgage  debt  belonged  to  the  complainants, 
and  the  remaining  third  part  to  the  executors  or  administrators  of  the  former  com- 
plainant, Mary  Green,  deceased.    It  directed  a  reference  to  a  master,  to  compute 
«nd  ascertain  the  amount  due  to  the  complainantsi  and  to  the  legal  representatiye* 
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Much  was  said  of  the  hardship  of  this  case  on  Mr.  O'Daiiiel, 
but  surely  there  is  no  just  cause  for  it.  He  knew  of  the  mortgage 
to  Mr.  Greet) ;  and  as  ^  man  of  ordinary  prudence,  he  should 
have  applied  to  Green,  instead  of  trusting  to  Storm's  representa- 
tion, as  to  the  amount  due  on  the  mortgage. 


Jacks  and  others  v.  Nichols. 

A  resident  of  Sayannah  being  in  New  York,  with  funds  which  he  had  jnst  remitted 
from  S.  at  an  expense  of  nine  per  cent,  for  exchange,  loaned  the  same  in  N., 
stipulating  for  seven  and  one-half  per  ceot.  of  the  exchange  so  paid  by  him,  be* 
sides  legal  interest. — Held,  that  the  transaction  was  usurious,  and  that  a  success- 
ion of  notes  given  in  renewal,  were  also  void  for  uanry ;  and  the  last  in  tlie  series 
were  ordered  to  be  delivered  up  and  cancelled. 

A  prior  remittance  of  the  money  loaned,  from  another  state  or  country,  not  expressly 
for  the  purpose  of  the  loan,  furnishes  no  valid  pretext  to  charge  the  borrower 
with  the  charges  of  such  remittance,  in  addition  to  interest 

There  is  an  intent  to  take  unlawful  interest,  within  the  meaning  of  the  statute, 
when  more  than  seven  per  cent,  is  reserved,  although  the  lender  took  the  surplus 
under  a  mistaken  idea  that  he  had  a  right  to  charge  the  borrower  for  expenses  or 
trouble. 

The  taking  of  a  separate  security  for  the  interest  and  the  excess,  does  not  aid  an 
usurious  loan  ;  nor  is  it  material,  that  no  part  of  the  unlawful  interest  was  ever 
paid. 


of  Mary  Green  upon  the  bond  and  mortgage  in  question.  After  the  usual  di- 
rections for  a  sale  of  the  mortgaged  premises,  to  pay  the  whole  debt  and  costs,  the 
decree  provided  that  the  master  should  pay  to  the  complainants  their  costs,  and  the 
sum  reported  due  to  them  on  the  bond  and  mortgage,  not  exceeding  however,  two- 
thirds  of  the  net  proceeds  of  the  sale  ;  and  should  pay  the  sum  due  to  Mary  Green's 
estate,  (not  exceeding  the  other  third  of  such  net  proceeds,)  to  her  executors  or  ad- 
miniatraiors,  on  their  producing  to  him  letters  testamentary,  or  of  administration  on 
her  eetate,  from  the  surrogate  of  the  county  of  New  York,  and  leaving  with  him 
a  copy  thereof,  to  be  filed  with  his  report  If  no  evidence  should  be  produced  to 
the  master,  on  behalf  of  the  legal  representatives  of  Mary  Green,  to  entitle  him  to 
pay  them  the  proceeds  of  the  sale  as  before  directed,  the  master  was  required  to 
bring  into  court  and  deposit  with  the  clerk,  the  share  of  such  proceeds  belonging  to 
her  estate.  In  the  event  of  a  deficiency,  an  execution  was  to  issue  for  the  com- 
plainants, in  behalf  of  themselves  and  Mary  Green's  legal  representatives. 

Vol.  UI.  40 


314  CASES  IN  CHANCERY. 

Jacks  ▼.  Nichols. 

"Where  the  last  renewal  of  a  series  of  usarioas  notes  originating^  here,  was  made  by 
the  parties,  residing  in  this  state,  signing  the  new  notes  and  securities  here,  (the 
former  being  payable  here,)  and  receiving  here  the  notes  given  ap,  the  contract 
is  to  be  deemed  as  made  here,  and  governed  by  our  laws,  although  the  new 
notes  were  delivered  to  the  lender  in  another  state,  where  be  was  temporarily 
residing. 

Semb.  the  same  law  would  govern,  if  the  renewed  notes  had  been  made  and  deliv- 
ered at  the  lender's  residence  abroad ;  there  being  no  new  loan,  but  simply  a 
continuation  of  the  original  loan  for  a  farther  period. 

A  creditor  provided  for  in  an  assignment,  is  not  a  competent  witness  ibr  the  assignee 
in  a  suit  to  avoid  a  transfef  of  property  made  by  the  assignor. 
December  13, 1845 ;  February  25,  1846. 

The  bill  in  this  cause  was  filed,  October  lOtb,  1844,  by  Pu- 
laski Jacks  and  Hamlet  Jacks,  lately  partners  in  New  York,  aud 
by  Jesse  D.  Price,  as  assignee  under  a  general  assignment  for  the 
benefit  of  creditors,  against  David  B.  Nichols,  to  compel  the 
latter  to  deliver  up  to  be  cancelled,  sundry  promissory  notes, 
alleged  to  be  usurious,  and  to  surrender  the  collateral  security 
thereto. 

The  facts  as  shown  by  the  pleadings  and  testimony,  were  as 
follows : 

P.  &  H.  Jacks  were  engaged  in  importing  and  manufacturing 
watches  and  jewelry.  Nichols  residing  in  Savannah,  Georgia, 
was  in  New  York  on  the  first  of  June,  1840,  and  at  that  time, 
agreed  to  loan  to  P.  &  H.  Jacks  four  or  five  thousand  dollars, 
for  which  they  agreed  to  pay  hirn  interest  at  seven  per  cent,  per 
annum,  five  per  cent  exchange,  and  two  and  one-half  per  cent, 
on  sales  of  watch  movements,  imported  by  them,  with  the  money 
loaned. 

In  pursuance  of  that  agreement,  Nichols,  on  the  1st  of  June, 
1840,  advanced  to  them  $2000,  and  received  their  note  for  that 
sum,  payable  twelve  months  after  date,  and  also  their  note  for 
$240,  payable  nine  months  after  date.  Both  notes  were  payable 
to,  and  indorsed  by  William  H.  Jaques.  The  $2000  was  ad- 
vanced in  Nichols  order  on  Young,  Smith  &  Co.,  of  New  York. 

On  the  17th  of  June,  1840,  Nichols  advanced  in  a  like  order, 
to  P.  &  H.  Jacks,  $1792  36,  and  took  from  them  three  notes, 
one  for  $1260,  indorsed  by  George  P.  Shipman  at  twelve  mouthSr 
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one  for  $542  36,  at  twelve  months,  indorsed  by  Jesse  D.  Price, 
and  one  for  8216  08,  at  six  months,  without  indorsement. 

P.&H  Jacks  paid  the  notes  for  $240,  and  $216  08,  respect- 
irely,  when  they  became  due ;  and  on  the  27th  of  May,  1841, 
they  paid  to  Nichols  $61  73,  for  commissions  on  their  sales  of 
watch  movements. 

The  moneys  advanced  by  Nichols  in  June,  1840,  had  been 
remitted  by  him  from  Savannah  in  March  and  April  preceding^ 
at  which  time  exchange  between  New  York  and  Savannah,  was 
from  six,  to  eight  and  one-fourth  per  cent  against  the  latter. 

Nichols  stated  in  his  answer,  that  the  agreement  for  the  five 
per  cent,  and  the  commissions,  was  to  cover  a  part  of  his  expen- 
ses in  procuring  exchange  and  remitting  his  funds  to  New  Yorl^ 
which  had  cost  him  nine  per  cent. 

The  principal  loan  was  renewed  in  June,  1841,  on  the  terms 
of  the  borrower's  allowing  two  per  cent,  for  difierence  of  ex* 
change  between  New  York  and  Savannah,  and  interest  at  seven 
per  cent  Accordingly,  P.  d&  H.  Jacks  gave  new  notes  to  Nichols 
in  this  city,  viz. :  a  note  dated  June  1, 1841,  at  twelve  months, 
for  $2000,  indorsed  by  S.  Jacks  and  W.  A.  Woodruff;  one  dated 
June  19th,  1841, for  $10t)0,  at  twelve  months, indorsed  by  Price; 
and  one  for  $792  36,  of  like  date  and  tenor,  indorsed  by  S. 
Jacks ;  and  with  the  note  of  $2000,  P.  &  H.  Jacks  gave  their 
note  of  the  same  date  to  Nichols,  at  nine  months,  for  $180,  and 
with  the  two  other  renewed  notes,  gave  him  their  cotemporary 
note  at  nine  months,  for  $161  31.  The  notes  of  June,  1840| 
were  thereupon  given  up  to  the  makers. 

Just  before  the  renewed  notes  fell  due,  a  renewal  of  the  same 
was  negotiated  with  Nichols,  and  agreed  upon,  on  the  terms  next 
stated ;  and  the  new  notes  were  signed  here,  and  with  the  secu- 
rity stipulated,  were  sent  and  delivered  to  Nichols  at  Bridgeport, 
Connecticut,  where  he  was  then  staying.  Upon  such  renewal, 
P.  &  H.  Jacks  made  three  notes,  viz. :  one  dated  June  1,  1842, 
at  six  months,  for  $1000,  indorsed  by  Price ;  and  two  dated 
June  18th,  1842,  of  which  one  for  $792  36,  at  nine  months,  was 
indorsed  by  S.  Jacks,  and  the  other  for  $2000,  at  one  year,  was 
mdorsed  by  S.  Jacks  and  W.  A.  Woodruff ;  and  for  the  interest 
on  those  notes,  P.  &  H.  Jacks  gave  their  note  to  Nichols,  dated 
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June  4th,  1842,  at  about  four  months,  for  $264  60.  They  also 
indorsed  to  Nichols,  as  collateral  security  for  those  notes,  a  note 
for  $3300,  made  by  Tyler  &  Jacks  of  New  Orleans,  to  P.  Jacks 
&  Co.,  at  two  years,  dated  February  9th,  1842.  Upon  this  being 
completed,  the  three  principal  notes  of  Juno,  1841,  were  deliv- 
ered up  to  P.  <fe  H.  Jacks,  at  New  York. 

The  note  of  $1000,  last  mentioned,  was  renewed  December 
3,  1842,  by  a  note  of  the  same  parlies  for  $1006  33,  payable  at 
thirty  days;  and  that  note  was  renewed  at  thirty  days  for 
$1012  71,  on  the  5th  day  of  January,  1843. 

The  bill  charged  that  the  indorse rs  had  not  been  charged  on 
any  of  the  notes  which  were  outstanding ;  but  this  was  denied 
in  the  answer. 

H.  Jacks  sold  all  his  interest  in  the  partnership  of  P.  &  H. 
Jacks,  to  P.  Jacks  in  April,  1841 ;  and  on  the  9th  of  May,  1843, 
the  latter  made  an  assignment  of  all  his  estate  real  and  personal, 
including  the  note  of  Tyler  and  Jacks,  to  the  complainant  Jesse 
D.  Price,  in  trust  for  the  benefit  of  his  creditors.  By  the  assign- 
ment, W.  A.  Woodruff  appeared  to  be  a  creditor  of  P.  Jacks. 

The  bill  prayed  for  an  answer  on  oath ;  to  have  the  outstand- 
ing notes  of  P.  &  H.  Jacks  declared  void  for  usury  and  delivered 
up  apd  cancelled,  and  to  have  the  note  of  Tyler  and  Jacks  res- 
tored to  Price  ;  and  for  an  injunction  in  the  meantime,  restrain- 
ing Nichols  from  parting  with  or  collecting  any  of  the  notes. 

The  answer  of  Nichols  stated  the  rate  of  exchange  between 
New  York  and  Savannah,  and  the  expense  of  remitting  his  funds 
from  the  latter  city;  and  that  the  allowances  in  1840, in  addition 
to  the  interest,  were  made'  to  cover  in  part,  that  expense. 
He  alleged  that  in  1841,  he  transmitted  the  whole  loan  then 
made  (by  renewing  the  notes,)  from  Savannah  to  New  York,  for 
the  purpose,  and  actually  paid  three  per  cent,  exchange  thereon. 
And  that  he  made  the  like  transfer  of  funds  in  June,  1842,  at 
an  expense  of  two  per  cent,  for  exchange  ;  and  in  the  loan  then 
made,  he  was  allowed  for  his. expenses  of  a  journey  to  complete 
it,  and  one  per  cent,  towards  such  exchange.  He  also  insisted 
that  the  transactions  in  June,  1842,  were  all  done  at  Bridgeport 
in  Connecticut,  and  were  not  affected  by  the  statute  laws  of  this 
state. 
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The  complainants  introduced  W.  A.  Woodruff  as  a  witness. 
The  defendant  objected  to  him  on  the  ground  of  interest,  but  his 
deposition  was  taken,  and  at  the  hearing  the  defendant  moved 
that  it  be  suppressed. 

The  cause  was  heard  on  the  pleadings  and  proofs. 

J.  M.  Smith  Jr,j  for  the  complainants, — cited  2  Cowen,  678. 
709 ;  2  ibid.  769 ;  9  Mass.  65 ;  3  Bos.  <fc  P.  159  ;  5  Rand.  406  ; 
13  Wend.  505 ;  2  Peters  327 ;  3  Halsted,  233  ;  9  Cowen  65. 

B.  W.  Bonney,  for  the  defendant,  cited  23  Wend.  79  ;  6  Hill, 
223;  9  Peters,  378;  19  Johns.  496;  4  Hill,  224;  4  ibid.  211, 
219;  2  ibid.  635;  1  ibid.  227;  10  Paige,  94;  10  ibid.  109;  7 
ibid.  581 ;  10  ibid.  326 ;  9  ibid.  478 ;  Story's,  Confl.  of  Laws, 
201,8.242;  Ibid.  527,  s.  637,638;  Cowen  &  Hill's  Notes  to 
Phill.  Ev.  1136  to  1140;  8  Johns.  146,  189;  1  Paige,  ?20;  7 
ibid.  615;  3  Dana,  495. 

The  Assistant  Tice-Chancellor. — The  defendant's  mo- 
tion to  suppress  the  testimony  of  William  A.  Woodruff,  nmst  be 
granted  with  costs.  The  assignee  is  prosecuting  this  suit  for  the 
recovery  of  the  note  of  $5300,  made  by  Tyler  &  Jacks,  and  if 
he  succeed,  the  fund  in  his  hands  will  be  increased  accordingly. 
Woodruff  is  a  creditor,  whose  debt  is  to  be  paid  out  of  the  assign- 
ment. His  debtor  is  insolvent,  and  although  he  is  a  preferred 
creditor,  there  is  no  evidence  that  his  debt  will  be  paid  without 
the  aid  of  the  note  of  Tyler  &  Jacks.  He  is  therefore  directly  in- 
terested in  the  event  of  the  suit ;  independent  of  the  considera- 
tion, that  he  is  an  indorser  of  one  of  the  notes  which  the  bill  im- 
peaches as  usurious. 

The  case  itself  is  one  of  unmitigated  usury.  The  loan  was 
made  in  this  city,  in  1840,  and  the  borrowers  agreed  to  pay  Mr. 
Nichols,  for  the  use  of  the  money,  seven  per  cent,  interest,  five 
per  cent,  more  under  the  denomination  of  "  the  exchange  from 
Savannah,"  and  two  and  a  half  per  cent,  upon  all  sales  of  watch 
movements  made  by  them. 

The  money  loaned  was  here.    True  it  had  been  remitted  to 
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this  city,  from  Savaunafa  in  Georgia  some  time  before,  and  upon 
this  fact  the  defence  is  founded.  It  is  said  that  the  charge  of  fire 
per  cent,  was  for  ^^ fixing  out  thefund^  by  transferring  it  from 
Georgia,  in  order  to  make  the  loan,  exchange  on  New  York  at 
Savannah,  being  at  the  rate  of  nine  per  cent  premium  ;  and  that 
the  legality  of  the  charge  is  sustained  by  the  decision  of  the 
Chancellor,  and  the  supreme  court  in  Suydam  v.  Bartle,  (10 
Paige,  94,)  and  Suydam  v.  WesifaU,  (4  Hill,  211,  219.) 

If  it  were  material,  I  suppose  it  would  be  my  duty  to  take  notice 
of  the  fact  as  matter  of  history,  that  in  1840,  the  great  price  which 
exchange  upon  this  city  bore  in  Georgia,  was  occasioned  by  the 
refusal  of  the  banks  in  that  state,  to  redeem  their  circulation  in 
specie.  The  funds  paid  there  for  the  exchange,  were  irredeem- 
able bank  notes,  which  were  at  a  discount  of  several  per  cent, 
from  the  specie  standard.  The  funds  payable  here  on  the  bills 
of  exchange,  were  equivalent  to  specie.  If  Mr.  Nichols  had  of- 
fered gold  or  silver  in  Savannah,  for  a  bill  of  exchange  on  New 
York,  he  would  undoubtedly  have  had  it  furnished  to  him  at 
half  the  rate  per  cent  which  P.  and  H.  Jacks  agreed  to  pay  him 
for  the  use  of  his  money,  under  the  name  of  exchange  from 
Savannah.  Therefore  if  he  had  actually  remitted  the  sums 
loaned  from  Savannah,  in  order  to  furnish  it  to  P.  and  H.  Jacks^ 
it  would  not  relieve  him  within  the  decisions  to  which  his  coun* 
sel  referred. 

But  there  is  no  foundation  whatever  for  the  charge  of  any  ex- 
change. Not  only  was  the  money  already  here,  but  it  had  been 
isent  here  without  the  slightest  reference  to  this  loan.  The  cir- 
cumstance that  it  had  come  here  from  Savannah,  made  it  worth 
no  more  to  the  borrowers.  Even  if  it  had  cost  the  defendant 
twenty  per  cent  to  bring  it  here,  it  would  buy  for  him  no  more 
property  after  it  arrived  ;  nor  did  our  statute  permit  him  for  that 
cause  to  loan  it  at  a  greater  profit  than  seven  per  cent. 

As  well  might  a  merchant  who  had  brought  Mexican  dollars 
from  the  interior  of  Mexico,  at  an  expense  of  ten  per  cent,  paid 
for  insurance,  freight  and  protection  from  robbers,  insist  on  loan- 
ing them  here,  that  the  borrower  should  pay  him  those  expenses 
in  addition  to  the  interest 

The  case  cited  from  2  Hill|  636;  {Cayuga  County  Bank  v. 
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Huntj)  is  not  applicable.  There  the  borrower  from  a  country 
bank,  wanting  to  use  the  loan  in  this  city,  instead  of  taking  the 
notes  of  the  bank  which  were  equal  to  specie  at  its  counter,  or 
taking  specie  and  remitting  it,  received  from  the  bank  a  draft  at 
sight  on  New  York,  for  which  he  paid  three  fourths  of  one  per 
cent  If  he  had  brought  the  bank  notes  to  New  York,  he  would 
have  been  obliged  to  sell  them  at  a  discount  equal  to  what  be 
paid  for  the  draft,  and  the  transmission  of  specie  would  have  been 
nearly  or  quite  as  expensive.  The  decision  there  was  that  the 
sale  of  the  exchange  was  a  distinct  transaction  from  the  loan, 
and  of  itself  fair  and  reasonable. 

The  case  is  not  aided  by  the  giving  of  separate  notes  for  the 
use  of  the  money.  It  is  one  contract,  and  all  the  securities  alike 
infected.  Nor  is  it  material,  to  show  that  any  illegal  interest  was 
actually  paid.  The  agreement  to  pay  it  is  enough.  It  is  admit- 
ted however,  that  the  two  first  notes  given  for  the  interest  and 
exchange  were  paid. 

it  is  true  that  there  must  be  an  intent  to  reserve  or  take  more 
than  seven  per  cent.  In  this  instance  the  lender  reserved  twelve 
per  cent  for  the  use  of  his  money,  and  he  intended  to  obtain  it 
The  statute  declares  that  to  be  usury,  however  ignorant  he  may 
have  been  of  its  provisions,  or  deceived  by  the  use  of  the  word 
exchange. 

There  is  no  escape  from  the  conclusion  that  the  notes  given  in 
June,  1840,  were  usurious  and  void.  The  securities  now  in  ex- 
istence are  mere  renewals  of  the  original  notes,  and  equally  void, 
and  the  transfer  of  Tyler  &  Jacks  note,  is  also  invalid ;  unless 
the  latter,  together  with  the  renewals  in  June,  1842,  are  new 
contracts,  made  in  another  state,  the  laws  of  which  are  not 
proved. 

The  notes  of  that  date  were  made  in  this  city,  and  sent  from 
here  to  the  defendant  at  Bridgeport,  in  Connecticut.  The  renew- 
al had  been  negotiated  previously,  but  it  does  not  appear  at  what 
place  this  occurred.  The  answer  states  that  the  defendant  waa 
then  stayibg  at  Bridgeport,  and  it  is  particular  to  state  that  the 
new  notes  were  received,  and  the  notes  of  1841,  delivered  up,  at 
that  place  ;  but  it  does  not  allege  that  the  negotiation  for  the  re* 
newal  was  at  Bridgeport    If  the  defendant  relied  upon  a  change 
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in  the  lex  loci,  to  affect  the  continuity  of  this  usury,  he  should 
have  made  the  point  clear  beyond  a  doubt.  As  it  stands,  the 
original  transaction  was  here,  the  renewal  in  1841,  was  here  ;  the 
notes  in  1842,  were  made  and  executed  here  ;  and  they  were  pay- 
able here,  because  it  was  necessary  to  demand  them  of  the  makers, 
in  order  to  charge  the  indorsers.  I  do  not  think  that  their  de- 
livery to  the  defendant  in  another  state,  where  he  was  abiding 
temporarily,  affects  the  law  of  the  contract.  But  if  the  negotiation 
had  been  made,  and  the  new  notes  signed  and  delivered  in  Bridge- 
port, it  would  not  in  my  view  have  altered  the  case  in  the  least. 
It  was  simply  a  continuation  of  the  original  loan,  for  a  longer 
period.  Whether  new  securities  were  taken,  or  a  covenant  ex- 
ecuted to  give  forbearance  on  the  old  securities,  the  substance  of 
the  thing  is  the  same.  There  was  no  new  loan  ;  no  new  consi- 
deration, save  the  forbearance,  and  for  that  interest  was  to  be  paid. 
When  these  new  notes  are  brought  before  the  courts  of  this  state, 
and  it  is  made  to  appear  that  they  were  renewals  of  securities, 
executed  in  New  York,  and  void  for  usury,  or  were  given  in  con- 
sideration of  such  securities  ;  I  apprehend  that  we  have  no  alterna- 
tive but  to  hold  them  void  on  account  of  the  original  taint ;  whe- 
ther the  new  notes  were  executed  here,  or  in  one  of  the  neighbor- 
ing states. 

The  complainants  are  entitled  to  the  relief  prayed  for  in  their 
bill. 

Decree  accordingly. 


J.  G.  Smedberg,  Administrator,  d^c,  v.  Whittlesey  and 
Van  Nostrakd. 

Wherk  a  party  to  an  nsarioai  bill  or  note,  gires  a  new  security  for  it  to  a  bolder 
for  value,  without  notice  of  the  usury,  the  new  security  is  valicK  although  the 
holder  could  not  have  recovered  on  the  bill  or  note. 
•  The  possession  of  a  bill  or  note  by  an  indorser,  is  presumptive  evidence  that  it  wm 

transferred  to  him  on  a  good  consideration  before  its  maturity. 
The  giving  of  a  new  note  without  objection,  by  the  debtor  on  an  orarions  note  heU 
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by  an  indorsee,  ia  of  itself  an  admission  that  the  indorsee  is  a  bona  fide  holder  of 
the  old  note,  without  notice  of  the  usury. 

In  a  suit  upon  a  new  note  so  given,  the  holder  may  rely  upon  such  admission,  in 
connection  with  his  possession  of  the  old  note,  to  overcome  the  defence  of  usury 
in  the  latter.  And  the  burthen  of  proof  will  be  cast  upon  the  defendant,  to  prove 
that  the  holder  had  notice  of  the  usury,  or  received  the  usurious  note  without  a 
sufficient  consideration. 

Where  a  bill  states  the  indorsing  of  a  note  by  the  deff^ndants,  payable  at  a  particu- 
lar place,  and  the  answer  admits  the  indorsement  of  the  note,  without  any  quali- 
fication, the  defendant  cannot  prove  that  the  place  of  payment  was  inserted  after 
he  indorsed  it. 

The  bill  stated,  that  a  note  was  not  paid  when  due,  but  was  duly  protested,  and 
notice  duly  and  legally  given  to  the  indorser,  and  as  evidence  thereof,  referred  to 
a  notary's  certificate  annexed.  It  appeared  in  proof,  that  the  demand  and  notice 
were  made  and  given  by  another  person. — Held,  that  the  proof  was  competent, 
and  the  reference  to  the  certificate  might  be  rejected  as  surplusage. 

In  a  suit  to  compel  A.  to  transfer  stock,  on  a  contract  to  transfer  it  if  B.*a  note  were 
not  paid  at  maturity,  B.  is  a  proper  party  with  A. 
December  9,  12,  1845  ;  February  24,  1846. 

The  bill  was  filed,  May  27th,  1844,  by  Charles  G.  Smedberg 
against  Friend  Whittlesey  and  James  Van  Nostrand.  The  de- 
fendants answered,  and  proofs  were  taken,  after  which  Mr. 
Smedberg  died.  The  complainant  was  appointed  his  adminis- 
trator, and  revived  the  suit  on  the  27th  of  October,  1845. 

The  case  made  by  the  bill  was  as  follows.  C.  G.  Smedberg 
in  January,  1844,  was  the  holder  of  two  notes  of  two  thousand 
dollars  each,  made  by  one  Wilcox  and  indorsed  by  Whittlesey, 
who  resided  in  Connecticut,  on  which  he  had  taken  out  an  at- 
tachment against  Whittlesey's  property,  under  the  statute  relative 
to  proceedings  against  non-resident  debtors,  and  levied  on  the 
slock  hereafter  mentioned. 

In  order  to  procure  the  discharge  of  the  attachment,  two  new 
notes  were  given  on  the  30th  of  January,  1844 ;  one  for  $1297  45, 
which  was  not  in  question  in  this  suit ;  and  the  other  for  83000, 
made  by  Edwin  Wilcox,  indorsed  by  Whittlesey,  and  payable 
in  May  following.  To  secure  the  latter  note,  Whittlesey  pro- 
cured Van  Nostrand  to  give  a  certificate  that  he  held  thirty  shares 
of  the  stock  of  the  American  Exchange  Bank,  which  he  thereby 
agreed  to  transfer  to  C.  G.  Smedberg,  on  Whittlesey's  becoming 
legally  liable  to  pay  that  note.    The  note  fell  due  on  the  14th  of 

Vol.  III.  41 
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May,  1844,  was  protested  on  that  day  for  non-payment,  and 
notice  of  its  not  being  paid,  regularly  given  to  the  indorser, 
Whittlesey.  Smedberg  presented  evidence  of  these  facts  to  Van 
Nostrand,  and  called  on  him  to  transfer  the  thirty  shares  of  stock, 
pursuant  to  the  agreement,  which  he  refused  to  do.  The  bill 
prayed  for  a  transfer  of  the  stock,  and  for  costs. 

The  answer  alleged  that  the  notes  for  $2000  each,  were  usu- 
rious and  void,  of  which  Smedberg  had  notice,  and  that  he  was 
not  a  holder  of  those  notes  in  good  faith  for  value.  The  defend- 
ants insisted,  that  the  note  for  $3000  was  therefore  tainted  with 
the  original  usury  and  void.  The  answer  averred,  also,  that  the 
note  was  not  legally  demanded  of  the  maker  when  it  was  due, 
the  demand  not  being  made  at  his  residence  or  place  of  business, 
and  that  therefore  Whittlesey  was  not  legally  chacged  with  the 
payment  of  the  note.  Whittlesey  objected,  that  he  was  not  a 
proper  party  to  the  suit. 

Much  testimony  was  taken  on  the  subject  of  the  consideration 
of  the  two  notes  of  1^2000,  and  the  alleged  usury  in  those  notes, 
which  it  is  unnecessary  to  state,  as  the  court  did  not  dispose  of 
that  question.  Such  other  testimony  as  is  important  to  an  un- 
derstanding of  the  points  decided,  will  be  found  in  the  opinion 
of  the  court 

/.  N.  Plaiij  for  the  complainant. 

J.  S.  Bosworthf  for  the  defendants. 

Thb  Assistant  Vice-Chancellor. — The  first  ground  of 
defence  which  I  will  notice,  is  that  the  notes  which  were  given 
up  by  the  intestate  in  January,  1844,  were  usurious,  and  the 
note  of  $3000,  for  which  the  stock  was  a  security,  is  therefore 
void ;  the  complainant  having  omitted  to  prove  that  the  intestate 
paid  value  for  the  former,  and  that  ^e  received  them  without 
notice  of  the  usury. 

It  appears  that  the  intestate  was  the  holder  of  the  notes  said 
to  be  usurious,  in  December,  1843,  at  which  time  they  were  past 
due ;  and  there  is  no  proof  how  he  came  by  them,  or  what  be 
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paid  for  them.  They  were  in  his  possession,  indorsed  by  the 
defendant  Whittlesey. 

The  possession  by  an  indorsee  of  a  negotiable  promissory  note, 
is  presumptive  evidence  that  it  was  transferred  to  him  on  a  good 
consideration  and  before  its  maturity.  {Pratt  v.  Adams,  7  Paige, 
615,  629 ;  Morton  v.  Rogers,  14  Wend.  580,  per  Chancellor.) 
The  latter  part  of  the  proposition  is  familiar  law.  In  Nelson  v. 
Coming,  (6  Hill,  336,)  Judge  Bronson  says,  where  the  action  is 
brought  by  an  indorsee,  the  maker  cannot  set  up  any  equities 
between  himself  and  the  payee,  until  he  has  shown  that  the 
holder  received  it,  either  without  consideration,  or  after  it  became 
due,  or  with  notice  of  the  facts  set  up  as  a  defence.  No  such 
proof  is  given  by  the  defendants  in  this  case,  and  in  intendment 
of  law,  the  intestate  was  a  bond  fide  holder  of  the  notes  without 
notice  of  the  alleged  usury. 

On  those  notes  he  issued  an  attachment  against  Whittlesey, 
under  the  statute  relative  to  Absent  and  Non-Resident  Debtors, 
and  seized  the  stock  in  question.  The  consideration  for  the  note 
of  $3000,  was  the  discharge  of  the  attachment  proceedings  and 
the  original  notes.  It  was  made  without  insisting  upon  the  al- 
leged usury,  or  indeed  averring  its  existence. 

Can  Whittlesey  now  avail  himself  of  that  defence  ? 

It  is  well  settled  that  where  the  maker  of  an  usurious  note  or 
bill,  gives  a  new  security  for  it,  to  one  to  whom  it  has  been  trans- 
ferred for  a  valuable  consideration  without  notice  of  the  usury, 
the  new  security  is  valid,  although  the  indorsee  could  not  have 
recovered  on  the  note  or  bill.  {Ellis  v.  Warnes,  Moor  752,  s. 
c.  Cro.  Jac.  33 ;  Cuthbart  v.  Haley,  8  T.  R.  390 ;  Kent  v.  Wal- 
ton, 7  Wend.  256.) 

It  is  urged,  however,  that  in  order  to  sustain  the  new  security, 
the  holder  must  prove  that  he  paid  a  valuable  consideration  for 
the  usurious  note  or  bill,  and  that  he  As  not  permitted  to  rely 
upon  the  legal  presumption  arising  from  his  possession  of  such 
note  or  bill. 

The  authorities  relied  upon,  were  either  cases  in  which  the 
holder  of  an  usurious  note  or  bill,  sought  to  recover  notwithstand- 
ing the  usury,  under  the  exception  in  the  former  statute  of  usu- 
ry ;  or  those  in  which  it  was  shown  that  the  true  owner  of  the 
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note  or  bill,  had  been  deprived  of  it  by  fraud,  larceny,  or  the  like. 
In  the  former  class,  the  defendant  by  proving  the  usury,  had 
brought  himself  within  the  provisions  of  the  statute,  and  shown 
the  security  to  be  void,  and  the  plaintiff  was  thereupon  put  to 
bring  himself  within  the  exception.  But  he  was  not  required  to 
go  a  step  beyond  the  language  of  the  exception,  because  after 
proving  payment  of  value,  he  might  avail  himself  of  the  legal 
presumption  that  the  note  was  transferred  to  him  before  it  be- 
came due.  In  the  other  class  of  cases,  a  better  title  being  shown 
in  the  original  holder,  the  plaintiff  rests  solely  upon  the  exception 
made  by  the  law,  in  favor  of  commercial  paper,  and  must  prove 
the  existence  of  the  exception.  In  several  of  the  cases,  where  the 
new  security  has  been  enforced  in  favor  of  an  indorsee,  who  re- 
ceived it  on  relinquishing  the  usurious  note,  it  appeared  that  he 
had  taken  the  latter  upon  a  valuable  consideration  paid.  But  I 
find  no  decision  which  requires  such  proof  to  be  made.  On  the 
contrary,  in  the  first  reported  case  where  the  new  security  in  the 
hands  of  a  third  person  was  upheld,  Ellis  v.  Wames,  there  was 
nothing  shown  beyond  the  existence  of  a  debt  in  favor  of  the 
plaintiff,  against  the  usurer,  and  it  did  not  appear  that  any  obliga- 
tion was  given  up  or  debt  cancelled,  on  receiving  the  usurious 
security.  In  Cuthbart  v.  Haley^  the  plaintiffs  on  receiving  the 
usurious  notes  from  the  payee,  for  whom  they  were  bankers, 
credited  the  amount  to  him  in  account,  [t  did  not  appear  that 
he  had  drawn  out  any  part  of  it,  but  the  stress  was  laid  upon  the 
fact  that  the  plaintiffs  received  them  without  fraud,  and  without 
notice  of  the  usury.  And  see  Poxoell  v.  Waters^  (8  Cowen,  696, 
per  Golden  Senator.) 

I  have  stated  the  presumption  which  the  law  derives,  from  the 
possession  of  a  bill  or  note,  that  the  holder  received  it  in  good 
faith,  and  before  it  became  due.  I  think  that  when  a  debtor  on 
an  usurious  note,  which  has  been  transferred  to  a  stranger,  gives 
^  new  note  to  such  stranger,  without  raising  any  objection  to  the 
validity  of  the  former,  it  is  of  itself  an  admission  that  he  is  a 
ionajide  holder  of  the  same,  without  notice  of  the  usury.  And 
in  my  opinion  a  plaintiff  may  rely  upon  the  legal  presumption, 
arising  from  the  possession  of  the  usurious  note,  and  upon  such  ad* 
mission  derived  from  the  giving  of  a  new  security,  to  recover  upon 
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the  latter,  notwithstanding  the  usury  in  the  former.  And  if  there 
be  any  circumstance  of  notice,  or  of  the  want  of  a  good  consider- 
ation, in  respect  of  such  first  note,  it  is  incumbent  on  the  party 
relying  upon  the  defence  of  usury  in  such  a  case,  to  establish  it 
by  proof. 

In  this  suit  there  is  the  further  consideration  of  withdrawing 
the  attachment,  which  of  itself  forms  an  important  point  for  sus- 
taming  the  new  note.    {Stewart  v.  Eden^  2  Gaines  R.  150.) 

On  both  grounds  combined,  I  am  clear  that  the  defence  of 
usury  cannot  be  set  up  to  the  note  of  $3000,  and  it  is  unnecessa- 
ry for  me  to  look  into  the  testimony  bearing  upon  that  point. 

The  next  question  is  upon  the  alteration  of  the  note,  afler 
Whittlesey  indorsed  it,  so  as  to  make  it  payable  at  the  Fulton 
Bank. 

It  is  sufficient  to  say  of  this,  that  it  is  not  set  up  in  the  answers. 
Moreover  the  bill  states  expressly,  that  the  note  was  payable  at 
the  Fulton  Bank,  and  a  copy  of  it  is-attached  to  the  bill,  by  which 
it  appears  to  be  payable  there.  Whittlesey  admits  in  his  answer, 
that  he  indorsed  the  note,  and  his  silence  as  to  its  terms,  is  an 
admission  that  it  was  payable  as  stated  in  the  bill. 

Next  it  is  objected  that  the  protest  of  the  note,  and  notice  of  its 
non-payment,  are  not  proved  as  they  are  alleged  in  the  bill. 

The  complainants  statement  is,  that  the  note  fell  due  on  the 
14th  day  of  May,  1844,  when  it  was  not  paid,  and  it  was  duly 
and  legally  protested  for  non-payment,  and  notice  of  such  non- 
payment duly  and  legally  given  to  Whittlesey,  the  indorser. 
The  bill  then  refers  as  evidence  of  this,  to  the  notarial  certificate 
of  Mr.  Franklin,  which  is  set  forth  at  large,  and  which  states 
the  presentment  of  the  note  at  the  Fulton  Bank  on  the  14th  of 
May,  that  payment  was  refused,  the  note  was  thereupon  protest- 
ed, and  on  the  15th  of  May,  notice  of  its  protest  was  mailed  to 
Whittlesey,  directed  to  his  place  of  residence. 

It  turns  out  in  proof,  that  Mr.  Franklin  had  nothing  to  do  with 
the  demand,  protest  or  notice,  and  knew  nothing  of  either ;  but 
the  same  were  performed  by  Foley,  a  clerk  of  a  former  notary, 
who  used  Mr.  Franklin's  name  and  seal  furnished  to  him  in  blank. 
Foley  proves  a  regular  demand  of  the  note,  its  non-payment, 
and  the  mailing  of  the  notice  to  Whittlesey.    The  point  turns  on 
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the  reference  in  the  bill  to  Franklin's  certificate,  and  it  is  said  the 
complainant  can  prove  no  demand,  protest  or  notice,  except  those 
stated  in  the  certificate. 

It  is  evident  that  the  defendants  have  stumbled  upon  this  vari- 
ance, if  any  it  be,  because  tEere  is  no  issue  upon  it  in  the  answer ; 
and  a  distinct  ground  is  there  set  up,  viz.  that  the  note  ought  to 
have  been  demanded  at  the  maker's  residence  or  place  of  business, 
and  therefore  the  defendant  denies,  that  it  was  legally  protested, 
and  notice  duly  and  legally  given  so  as  to  charge  him.  The 
only  effect  of  the  variance,  under  such  circumstances,  would 
be  to  have  the  cause  stand  over  for  an  amendment  of  the  bill. 

I  do  not  however,  deem  it  a  material  variance.  The  substan- 
tial allegation  is,  that  the  note  was  presented  for  payment  at  the 
proper  time  and  place,  and  notice  of  its  non-payment  given  in 
proper  form,  and  season  to  Whittlesey.  It  was  quite  immaterial, 
whether  this  were  done  by  Franklin  or  by  Foley.  If  the  whole 
allegation,  commencing  with  the  reference  to  the  notarial  certi- 
ficate, were  stricken  out,  the  charge  in  the  bill  would  still  be 
sufficient,  and  the  proof  would  sustain  the  charge.  That  allega- 
tion may  therefore  be  rejected  as  surplusage,  especially  as  no 
issue  is  made  upon  it,  and  it  has  in  no  respect  misled  the  defen- 
dants. 

The  complainant  has  proved,  that  Whittlesey  became  legally 
liable  to  pay  the  note  of  $3000,  and  he  is  entitled  to  have  the 
stock  transferred  to  him  by  Mr.  Van  Nostrand,  with  costs  of  the 
suit. 

Whittlesey  was  a  proper  party  to  the  suit,  and  his  objection  on 
that  score  is  not  well  founded. 

Decree  accordingly. 
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L.  Freeman  v.  Deming  and  others. 
J.  C.  Freeman  v.  Deming  and  others. 

In  a  mit  for  an  acconnt  of  a  joint  adv^entaro,  the  ofTera  to  account  made  by  a  de* 
fendant  before  the  suit,  do  not  prevent  the  usual  decretal  order  that  the  accounts 
be  taken. 

The  giving  of  negotiable  promissory  notes  for  the  price,  is  not  of  itself  such  a  pay 
ment,  as  will  constitute  one  a  bona  fide  purchaser  in  equity. 

Bat  if  such  notes  have  been  negotiated,  and  when  due  are  apparently,  and  so  far 
as  the  makers  have  reason  to  believe,  really,  in  the  hands  of  a  holder  in  good  faith, 
for  value,  in  the  usual  course  of  trade ;  the  makers  are  warranted  in  paying  the 
same,  although  they  then  have  been  informed  of  the  equity  of  the  party  claiming 
the  thing  sold  to  them ;  and  they  may  rely  upon  the  giving  of  the  notes  and 
such  payment,  as  constituting  them  bona  fide  purchasers. 

An  assignment  for  the  benefit  of  creditors,  giving  preferences,  made  in  June,  1843, 
by  one  h<^Ies8ly  insolvent,  against  whom  there  were  judgments  and  executions, 
and  who  in  five  months,  became  an  applicant  for  the  benefit  of  the  Bankrupt 
Act  of  1841 ;  held,  to  have  been  made  in  contemplation  of  bankruptcy,  within  the 
meaning  of  that  act,  and  therefore  void. 

Where,  on  a  bill  filed  by  the  assignee  under  such  a  void  assignment,  the  general 
assignee  in  bankruptcy  being  a  defendant,  claimed  and  was  held  entitled  to  the 
fund,  and  the  other  defendants  had  not  raised  any  objection  to  the  voluntary 
assignee's  title ;  the  suit  was  allowed  to  proceed  for  the  benefit  of  the  assignee 
in  bankruptcy ;  he  being  put  to  his  election  to  adopt  the  suit,  or  abandon  his 
claim. 
December  8,  9,  1845 ;  March  10,  1846. 

The  original  bill  was  filed,  December  I8th,  1841,  by  Lorrain 
Freeman,  against  Martin  Deming,  Horace  Meech,  W.  Mayo,  and 
Alfred  Tan  Santvoord.  The  complainant  assigned  the  subject 
matter  of  the  suit  to  James  C.  Freeman,  on  the  28th  of  June, 
1842,  and  soon  after  was  declared  a  bankrupt  under  the  act  of 
Congress ;  whereupon  in  June,  1844,  J.  C.  Freeman-  filed  a  sup- 
plemental bill  to  continue  the  suit,  in  which  Isaac  Newton,  and 
W.  C.  H.  Waddell,  the  general  assignee  in  bankruptcy,  were 
added  as  defendants.  All  the  defendants  except  Mayo  answered, 
and  the  suits  were  heard  on  pleadings  and  proofs.  So  far  as  the 
facts  are  material  in  respect  of  the  points  now  reported,  they  were 
as  follows : 
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In  February,  1841,  Deming  purchased  of  W.  Whilden,  the 
steamboat  Telegraph  for  $27,000,  of  which  $10,000  was  paid, 
and  for  the  security  of  the  residue  W.  retained  the  title  to  two- 
thirds  of  the  vessel.  The  purchase  was  one-half  for  Meech,  one 
fourth  for  Deming,  one-eighth  for  W.  Mayo,  and  one-eighth  for 
Miller  &  Davenport.  The  latter  in  June,  1841,  sold  and  assigned 
their  interest  to  L.  Freeman.  The  boat  was  run  by  Deming,  as 
master,  for  account  of  the  owners,  and  stores,  &;c.  were  furnished 
by  Miller  &  Davenport,  and  by  L.  Freeman. 

On  the  25th  of  October,  1841,  Deming  assuming  to  be  the 
owner  of  all  but  Whilden's  interest,  joined  W.'s  agent  in  a  sale 
of  the  steamboat  to  A.  Van  Santvoord,  (with  whom  Newton  was 
interested,)  for  $25,000 ;  who  after  deducting  the  sum  due  to 
Whilden,  gave  his  notes,  indorsed  by  Newton,  for  the  balance 
$8000,  to  Deming.  Of  these  notes,  $4000  were  delivered  by 
Deming  to  various  persons,  to  whom  he  alleged  the  steamboat 
was  indebted  ;  one  note  of  $1500  at  twelve  months,  was  trans- 
ferred to  Meech,  and  the  residue,  viz. :  one  of  $1500,  at  fifteen 
months,  and  two  of  $500  each,  one  at  twelve  and  the  other  at 
fifteen  months,  were  in  Deming's  possession  when  he  answered 
the  original  bill. 

L.  Freeman  claimed  that  he  was  entitled  to  one-eighth  of  the 
$8000  received  on  this  sale,  and  to  an  account  from  Deming  and 
Meech,  of  the  earnings  of  the  boat  while  owned  by  the  parties. 
He  alleged  that  the  sale  was  made  without  his  assent  or  sanction^ 
and  claimed  a  lien  on  the  vessel  for  the  amount  due  to  him. 

It  appeared  that  Deming  was  insolvent,  and  on  fiUng  the  bill, 
L.  Freeman  obtained  an  injunction,  restraining  him  from  trans- 
ferring or  disposing  of  one-eighth  of  the  notes  received  on  the 
sale. 

Van  Santvoord  and  Newton  were  ignorant  of  any  right  or 
claim,  other  than  Deming's  and  Whilden's,  when  they  bought  the 
steamboat  and  gave  their  notes.  Newton  paid  the  notes  at  ma- 
turity. He  knew  L.  Freeman's  suit  was  pending,  but  not  its 
nature  or  objects.  He  paid  the  three  notes  above  stated  as  in 
Deming's  hands,  at  the  American  Exchange  Bank,  where  they 
had  been  lodged  for  collection  by  the  Albany  Exchange  Bank 
as  owners,  and  he  averred  they  were  owners  of  the  notes. 
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In  fact,  the  note  of  $1500  received  by  Meech,  was  discounted 
by  the  Chemical  Bank  before  its  maturity,  and  was  collected  by 
that  bank.  The  $1500  note,  and  one  of  those  for  $600,  retained 
by  Deming,  were  discounted  before  they  were  due,  by  bona  fide 
purchasers,  and  were  collected  in  their  behalf  The  other  note 
of  $500,  at  twelve  months,  was  indorsed  by  Deming  to  a  mer- 
cantile house  in  Albany,  who  indorsed  it,  and  left  it  with  the 
Albany  Exchange  Bank  for  collectipn,  and  by  that  bank  it  was 
indorsed  and  sent  to  the  American  Exchange  Bank,  where  it  was 
paid  by  Newton  when  it  fell  due.  Deming  attempted  to  prove 
that  before  the  suit  was  commenced,  he  offered  to  come  to  a  full 
accounting  with  L.  Freeman  and  his  solicitor. 

The  general  assignee  in  bankruptcy,  in  his  answer  to  the  sup- 
plemental bill,  alleged  that  the  assignment  of  L.  Freeman  to 
James  C.  Freeman,  was  made  in  contemplation  of  bankruptcy, 
was  a  fraud  upon  the  bankrupt  act,  and  void ;  and  insisted  that 
he  as  general  assignee,  was  entitled  to  the  fund  claimed  by  the 
.original  bill. 

A.  H,  DauGy  for  the  complainant. 

A.  P.  Man,  for  Denung  and  Meech. 

C.  Van  Santvoard,  for  Newton  and  Van  Santvoord. 

jB.  W.  Bonnet/j  for  Waddell,  the  General  Assignee. 

The  Assistant  Vice-Chancellor. — As  against  the  defend- 
ants, Deming  and  Meech,  the  suit  establishes  a  joint  purchase  of 
a  steamboat,  and  the  running  the  same  on  the  joint  account  of 
those  parties  together  with  Lorrain  Freeman  as  successor  of 
Miller  <fc  Davenport,  and  with  William  Mayo.  The  parties  have 
contributed  unequally  towards  the  joint  charges,  and  Freeman 
has  received  no  part  of  the  proceeds  of  the  sale  of  the  vessel. 
His  assignee,  J.  C.  Freeman,  is  entitled  to  an  account  as  a  mat- 
ter of  course.  Whether  the  attempts  of  Deming  to  render  an 
account,  as  insisted  by  him,  were  such  as  to  put  Freeman  in  the 
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wrong  in  filing  his  bill,  cannot  be  determined  until  the  state  of 
the  accounts  is  ascertained. 

In  the  mean  time,  Deming,  who  does  not  deny  his  insolvency, 
should  transfer  and  pay  over  to  a  receiver,  all  the  proceeds  of 
the  boat  which  he  had  remaining  in  his  hands  when  the  bill  was 
filed,  with  the  exception  of  such  as  he  has  paid  in  good  faith  to 
creditors  having  demands  against  the  boat. 

The  defendants  Newton  and  Van  Santvoord,  bought  the  steam- 
boat of  Deming,  without  any  notice  of  the  complainant's  rights, 
and  paid  the  entire  consideration  in  their  negotiable  promissory 
notes. 

The  original  bill  alleges,  that  the  sale  was  made  without  L. 
Freeman's  knowledge  or  consent ;  but  the  course  of  the  com- 
plainant's proceeding  has  been  to  afiirm  the  sale.  He  claims  to 
have  notified  Kewton  and  Van  Santvoord  of  his  rights,  in  time 
to  prevent  them  from  paying  the  entire  amount  of  their  notes, 
and  in  the  original  suit,  Van  Santvoord  was  enjoined  from  pay- 
ing to  Deming  the  complainant's  eighth  part  of  the  notes. 
Newton  was  not  afiected  by  the  injunction. 

It  is  no  doubt  true,  that  the  giving  of  the  notes,  would  not  be 
deemed  a  payment  before  notice  of  the  equity  of  the  complain- 
ant while  Deming  retained  them  ;  and  if  after  such  notice,  Van 
Santvoord  had  paid  them  to  Deming,  he  could  not  protect  him- 
self from  responding  to  the  complainant,  on  its  appearing  that 
he  was  entitled  to  receive  a  part  of  such  notes.  And  the  com- 
plainant insists,  that  as  to  the  note  of  $600,  payable  at  twelve 
months,  these  defendants  paid  it  in  their  own  wrong,  and  are 
liable  to  account  for  it  to  him. 

There  are  two  answers  to  this  claim.  First,  the  complainant 
did  not  assert  that  he  was  entitled  in  any  aspect  of  the  case,  to 
more  than  $1000,  or  one-eighth  of  the  purchase  money  received 
by  Deming.  And  when  these  defendants  paid  the  note  in  ques- 
tion, there  was  still  outstanding  $2000  of  the  notes  given  on  the 
purchase.  It  does  not  appear  that  they  knew,  or  that  they  conld 
have  known,  but  that  the  complainant's  one-eighth  was  in  the 
sum  last  mentioned ;  nor  but  that  he  had  intercepted  or  laid  hold 
of  those  notes  in  order  to  protect  his  interests.  The  note  of  $600 
was  not  in  Deming's  hands,  and  there  is  no  ground  for  saying 
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that  Newton  or  Van  Santvoord  when  they  paid  it,  had  any  rea- 
son tD  suppose  they  were  infringing  upon  the  complainant's 
rights. 

The  other  answer  to  the  claim  is,  that  these  defendants  had  a 
right  to  suppose  from  the  manner  in  which  the  note  was  pre- 
sented  to  them,  that  it  was  in  the  hands  of  third  persons  in  good 
faith,  who  could  collect  it  of  them  if  it  were  not  paid.  It  came 
through  a  bank  in  Albany,  to  a  bank  here  for  collection,  and  was 
indorsed  with  the  name  of  a  mercantile  house  at  Albany,  as  if  it 
had  passed  through  their  hands  in  the  usual  course  of  trade. 
Under  such  circumstances,  I  do  not  think  that  they  were  bound 
to  suffer  the  note  to  be  protested  and  their  credit  thereby  injured, 
because  of  their  situation  in  reference  to  the  complainant.  They 
had  bought  the  property  of  Deming,  who  had  been  entrusted 
with  the  title,  and  if  he  proved  faithless  to  his  principals,  it  was 
not  the  fault  of  the  purchasers.  On  discovering  the  sale,  the 
complainant  ought  to  have  resorted  to  efficient  means  to  prevent 
Deming's  parting  with  any  of  the  notes ;  and  could  not  expect 
to  have  the  purchasers  embroil  themselves  with  the  holders  of 
their  negotiable  paper,  to  whom  Deming  had  passed  the  same 
away.  In  this  instance,  L.  &  W.  Merchant  became  the  holders 
of  the  note  of  $500,  for  a  valuable  consideration,  soon  after  it 
was  given.  Whether  the  consideration  was  such  as  constituted 
them  bona  fide  purchasers  of  the  note,  I  need  not  determine ; 
because  I  think  that  under  the  circumstances  of  this  case,  Van 
Santvoord  and  Newton  were  warranted  in  paying  it  to  the  per- 
sons holding  it,  on  the  assumption  that  they  were  such  pur- 
chasers. 

The  fact  that  there  were  still  $2000,  of  the  notes  outstanding, 
was  a  sufficient  reason  to  excuse  V.  S.  and  Newton,  from  calling 
on  the  complainant  to  look  into  the  title  of  the  holders  of  the  note 
of  $500 ;  if  any  excufee  were  necessary. 

The  bill  must  be  dismissed  as  to  Van  Santvoord  and  Newton, 
and  I  do  not  see  any  ground  on  which  the  complainant  can  be 
exonerated  from  costs. 

The  remaining  question  to  be  disposed  of  at  this  time,  grows 
out  of  the  claim  of  the  assignee  in  bankruptcy. 

It  appears  that  Lorrain  Freeman,  when  he  assigned  this  de- 
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mand  to  James  C.  Freemau,  on  the  28th  of  Juae,  1842,  was  iu^ 
solvent  and  unable  to  pay  his  debts ;  and  judgments  were  then 
outstanding  against  him,  on  which  executions  had  been  issued. 
He  became  a  vohmtary  applicant  for  the  benefit  of  the  bankrupt 
law,  on  the  23d  of  November  following,  and  was  declared  a 
bankrupt  in  due  course.  The  assignment  itself  recites  his  indebt- 
edness to  the  creditors,  set  forth  in  a  schedule  annexed,  and  that 
by  reason  of  his  embarrassments  in  business,  he  is  at  present  un- 
able to  pay  the  same  ;  and  that  he  is  desirous  to  the  best  of  his 
ability,  to  make  some  provision  towards  the  eventual  satisfaction  of 
those  debts,  as  far  as  lies  in  his  power ;  it  then  transfers  this  and 
another  claim,  in  trust  to  pay  certain  preferred  debts,  and  to  di- 
vide the  residue  among  other  creditors,  all  of  whom  are  specified 
in  the  schedule. 

These  facts  show  that  L.  Freeman  was  conscious  of  being  in 
a  state  of  hopeless  insolvency.  The  assignment  was  an  act  en- 
tirely out  of  the  usual  course  of  business,  not  made  with  any  view 
or  expectation  of  aiding  him  in  continuing  his  business,  but  it 
was  made  for  the  avowed  purpose  of  preferring  some  of  his  cre- 
ditors, ^to  the  extent  of  his  limited  ability,  while  he  had  the 
power. 

It  was  not  intended  or  accepted  as  payment  of  the  debts  pre- 
ferred, and  no  evidence  of  his  having  other  means  for  the  dis- 
charge of  his  liabilities  has  been  introduced,  to  rebut  the  strong- 
inference  arising  from  the  assignment  itself. 

It  has  been  decided  by  Judge  Story,  and  I  think  justly,  that 
the  words  "  in  contemplation  of  bankruptcy,"  in  the  first  clause 
of  the  second  section  of  the  late  bankrupt  act,  mean  in  contem- 
plation of  a  state  of  bankruptcy,  or  rather  of  actually  stopping 
one's  business,  because  of  insolvency  and  incapacity  to  carry  it 
on.  {Hutchivs  v.  Taylor^  5  Law  Reporter,  289 ;  Arnold  v. 
Maynardy  2  Story's  R.  349.)  The  same  rule  is  recognized  in 
Jones  V.  Sleeper,  (2  N.  Y.  Legal  Observer,  131)  by  Judge  Ware, 
in  the  U.  S.  District  Court  in  Maine. 

It  follows  that  the .  assignment  of  this  demand  to  J.  C.  Free 
man,  must'  be  deemed  void,  and  a  fraud  on  the  bankrupt  act,  and 
|,he  general  assignee  is  entitled  to  claim  and  receive  the  same  as 
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a  part  of  L.  Freeman's  assets,  which  passed  to  him  by  force  of 
the  order,  declaring  him  to  be  a  bankrupt. 

This  being  the  result,  the  other  defendants  insist  that  the  bill 
must  be  dismissed,  because  J.  C.  Freeman's  title  fails.  The  de- 
fendants Newton  and  Yan  Santvoord,  have  no  occasion  to  urge 
this  point  in  their  behalf;  and  the  other  defendants  have  not  set  it 
up  in  their  answers.  The  only  party  who  has  a  right  to  allege 
the  invalidity  of  the  assignment,  acquiesces  in  the  complainant's 
prosecution  of  this  suit,  claiming  to  receive  its  fnn'ts  under 
the  provision  of  the  bankrupt  act.  I  think  he  is  at  liberty  to 
take  this  ground,  and  it  does  not  affect  the  rights  of  Deming  and 
Meech. 

In  regard  to  the  complainant,  it  is  prpper  that  the  general  as- 
signee  should  take  his  position  at  this  time,  and  either  adopt  the 
suit  as  it  stands  and  conduct  it  in  futnre,  or  abandon  his  claim. 
The  decree  will  be  made  to  conform  to  his  election.  In  other  re- 
spects, it  will  be  a  decree  against  Deming  for  a  receiver,  and 
against  Deming  and  Meech,  for  an  account  of  their  respective 
parts,  in  the  affairs  of  the  steamboat;  and  dismissing  the  bill  as 
to  Van  Santvoord  and  Newton,  with  costs.  All  further  questions 
and  directions  will  be  reserved. 


Cooke  v.  Smith  and  others. 

A  merchant  who  was  sned  for  his  debts  and  was  insolvent,  sold  his  entire  stock  in 
trade  to  his  confidential  clefk,  on  a  credit  of  from  three  to  eighteen  months.  It 
was  a  part  of  the  arrangement  that  the  clerk  should  continue  the  business  with 
the  merchant's  sister,  who  was  to  be  allowed  to  draw  out  of  the  concern,  an  an- 
nual sum,  and  was  to  pay  the  same  to  the  merchant,  for  his  assistance  in  the 
business.    Held,  that  the  sale  was  fraudulent  and  void  as  against  creditorB.(a) 

The  vendor  assigned  the  notes  which  he  received  on  the  fraudulent  sale,  to  an  as- 
signee for  the  benefit  of  himself  and  other  preferred  creditors  of  the  assignor. 
Held,  that  the  assignee  was  not  such  a  bona  fide  purchaser  as  to  be  protected  In 
the  notes  or  their  proceeds. 

Held  aim,  that  the  acceptance  of  such  an  assignment,  was  not  an  affirmance  of  the 


(o)  See  Vance  1.  PAiZZips,  6  liUl,  433. 
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fraodalent  sale  on  the  part  of  creditors,  so  as  to  prevent  other  creditors  from  im«. 
peaching  it  for  fraud. 
A  creditor  at  the  time  of  a  fraudulent  sale,  who  subsequently  recoyers  a  jadgmenti 
may  on  the  return  of  his  execution  unsatisfied,  file  a  bill  to  set  aside  the  sale ;  and 
may  follow  the  proceeds  of  tbe  property  sold,  into  the  hands  of  any  number  of  in- 
termediate assignees,  and  it  is  not  beyond  his  reach,  until  it  lodges  in  the  hand* 
of  a  creditor  in  good  faith,  who  has  received  and  applied  it  upon  his  debt,  or  of  a 
bona  fide  purchaser  without  notice  of  the  fraud. 
December  15,  17,  1845  ;  March  13,  1846. 

The  bill  was  filed  August  16, 1844,  by  Zenas  Cooke,  against 
Silas  C.  Smith,  John  Gray,  Jane  Smith,  John  H.  Browning  and 
Jesse  W.  Benedict,  on  the  following  case.  S.  C.  Smith,  a  mer- 
chant in  New  York,  in  the  fall  of  1843,  became  greatly  embar* 
rassed,  and  was  sued  by  his  creditors.  His  debts  were  about 
^30,000,  and  his  assets  realized  not  beyond  a  third  of  that 
amount.  On  the  first  of  January,  1844,  he  made  a  sale  of  all  of 
his  stock  in  trade  to  Gray,  who  for  many  years  had  been  his  con- 
fidential clerk,  and  who  was  worth  about  $1000,  although  only 
$200,  or  $300,  of  it,  was  available.  The  amount  of  the  sale  was 
$7000,  for  which  Gray  gave  his  notes  payable  monthly,  and  run- 
ning from  three  to  eighteen  months,  after  date.  Gray  then  con- 
tinued the  business  with  Jane  Smith,  a  sister  of  S.  C.  Smith,  in* 
the  name  of  Smith  <fc  Gray.  This  sale,  the  complainant  insisted 
was  fraudulent  as  to  creditors.  The  facts  in  regard  to  it  will  be 
found  more  at  large  in  the  opinion  of  the  court.  Gray's  notes 
were  not  actually  given  till  February  7,  1844,  and  on  the  9th 
day  of  February,  S.  C.  Smith  assigned  the  notes  to  Browning  in 
trust,  to  collect  the  same  and  pay  certain  preferred  creditors,  of 
whom  the  assignee  was  one.  On  the  I3lh  of  March  following, 
a  creditor  of  S.  C.  Smith's  having  levied  on  the  goods  in  the 
store.  Gray,  and  Jane  Smith  executed  an  assignment  to  Benedict, 
for  the  benefit  of  their  creditors,  and  among  others,  to  pay  the 
notes  given  by  Gray  to  S.  C.  Smith.  The  goods  assigned,  were, 
in  part  those  sold  by  S.  C.  Smith,  and  in  part  goods  subsequent- 
ly purchased  by  the  assignors.  Benedict  proceeded  to  sell  the 
goods,  and  in  April,  1844,  closed  the  whole  by  a  sale  at  auction. 

The  complainant  recovered  a  judgment  against  S.  C.Smith, 
February  12,  1844,  and  issued  his  execution  in  March,  which 
was  returned  unsatisfied  in  due  course,  and  he  then  filed  his  bill 
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to  set  aside  the  sale  d&c,  as  fraudulent.  It  appeared  that  Jane 
Smith  had  $300,  which  she  gave  to  Gray,  to  put  into  the  con- 
cern, and  which  by  the  books  appeared  to  have  been  returned  to 
her  or  S.  C.  Smith,  before  the  assignment  of  Smith  and  Gray  ; 
as  was  the  case  with  Gray's  advances  also. 
H  All  the  defendants  answered  the  bill,  and  the  cause  was  heard 
on  the  pleadings  and  proofs. 

F.  SayrCf  for  ihe  complainant. 

H.  Brewster^  for  Gray  and  S.  C.  Smith. 

/.  Wyman  Jones^  for  Jane  Smith. 

C  CyConoTi  for  Browningand  Benedict, — after  illustrating  the 
point  urged  by  all  the  defendants,  that  the  sale  by  S.  0.  Smith 
to  Gray,  was  not  fraudulent  as  against  creditors ;  and  contending 
that  the  subsequent  assignment,  by  S.  C.  Smith  to  Browning, 
and  by  J.  Smith  and  Gray  to  Benedict,  were  free  from  all  fraud- 
ulenl  design  or  purpose ;  argued  two  other  propositions  in  be- 
half  of  the  assignees. 

1.  If  there  was  any  defect  in  the  title  of  Gray,  acquired  by  his 
transactions  with  S.  C.  Smith,  it  was  only  defective  as  against 
creditors.  The  first  creditor  who  acquired  the  power,  obtained 
the  right  of  exercising  this  election  to  affirm  or  disaffirm  the  sale; 
and  Browning  himself,  and  as  representative  of  the  other  credi- 
tors of  Smith,  provided  for  in  the  assignment,  had  the  power  to 
elect,  and  did  elect  to  affirm  the  sale  and  notes,  before  the  plain- 
tiflf  acquired  any  lien  upon  the  goods  assigned  to  Gray.  {Par- 
melee  V.  Egan^  7  Paige,  611.) 

2.  The  complainant  having  acquiesced  in  the  transfer  to  Gray, 
and  without  a  murmur  sufiered  the  latter  to  go  on  with  the  busi- 
ness, contract  new  debts,  mingle  with  the  Smith  goods  those  ac- 
quired by  such  new  debts,  it  would  be  unjust  and  inequitable  to 
permit  the  complainant  now  to  impeach  the  transaction.  {Poole 
v.  MUckeU,  1  HilPs  S.  C.  Law.  Rep.  404.) 

The  Assistant  Vice-Chancellor — This  is  a  close  case  on 
the  question  of  fraud  in  the  sale  from  S.  C  Smith  to  Gray,  but 
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after  carefully  considering  the  facts,  I  cannot  resist  the  conclusion 
that  the  sale  was  made  with  the  intent  to  hinder  and  delay  the 
creditors  of  Smith,  and  that  Gray  was  aware  of  the  objects  which 
Smith  had  in  view. 

Smith  was  deeply  insolvent,  and  in  consequence  of  the  pend- 
ing suits  against  him,  it  was  impossible  for  him  to  continue  busi- 
ness much  longer  in  his  own  name.  Gray  was  his  confidential 
clerk,  and  knew  his  situation.  Although  Gray  was  a  man 
of  good  character,  his  means  were  small,  and  totally  insufficient 
to  warrant  the  sale  to  him  of  so  large  a  stock  of  goods  upon  ere* 
dit  No  merchant  in  regular  business,  would  have  sold  such  an 
amount  to  him  without  security,  on  the  credit  that  was  given  by 
Smith. 

It  was  unquestionably  a  part  of  the  agreement  between  Smith 
and  Gray,  that  Jane  Smith  should  be  introduced  as  a  nominal 
partner  with  Gray^  and  that  S.  C.  Smith  should  be  employed  by 
the  new  firm,  and  receive  a  compensation  for  his  services. 
Gray's  entries  in  the  books,  are  conclusive  that  the  arrangement 
that  Jane  should  be  his  partner,  was  cotemporary  with  the  sale 
to  him ;  and  the  employment  of  S.  C.  Smith,  must  then  have 
been  understood  between  them.  Gray's  entry  in  the  day  book, 
shows  that  he  was  to  share  equally  with  her  in  the  gain  or 
loss,  and  each  was  to  be  at  liberty  to  draw  out  $600  a  year. 
This  was  the  precise  sum  which  S.  C.  Smith,  was  to  receive 
and  he  was  to  receive  it  from  Jane'^  share,  and  in  lieu  of  her 
drawing  it  out  of  the  concern ;  and  it  is  not  probable  that  Gray 
would  agree  to  give  all  his  services,  without  some  equivalent  from 
her. 

Smith  says  he  was  employed  on  one  of  the  first  days  in  January, 
as  of  the  first  of  January,  which  was  th^  day  from  which  the 
^ale  and  the  partnership  both  dated. 

Gray  never  had  any  conversation  with  his  partner  about  the 
formation  of  the  firm,  or  its  conduct  after  it  went  into  operation. 
S.  C.  Smith  managed  it  all ;  and  her  situation,  circumstances 
and  pursuits,  show  that  the  use  of  her  name  was  all  that  was 
wanted,  and  that  her  interest  in  the  concern  was  nominal.  The 
defendants  say  that  her  name  was  obtained  to  keep  up  the  good 
will  of  the  store,  whichwas  in  some  measure  dependent  upon 
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the  name  of  Smith.  This  may  have  been  the  inducement  held 
out  to  Gray,  but  it  is  plain  that  S..C.  Smith  used  her  name  to 
secure  a  control  in  the  concern,  and  a  means  of  subsistence  for 
himself. 

I  cannot  doubt  from  the  situation  of  Gray  and  Jane  Smith,  in 
respect  of  S.  C.  Smith,  and  their  respective  relations,  that  S.  0 
Smith  arranged  and  managed  the  whole  affair  of  the  sale  and 
the  partnership  in  his  own  way,  and  to  subserve  his  own  purpo- 
ses. His  plan  was,  to  place  the  goods  on  hand,  in  such  a  position, 
that  they  would  form  the  basis  and  capital  for  continuing  the 
business  of  the  store  without  interruption  ;  and  enable  him 
through  the  use  of  his  sister's  name,  to  enjoy  half  the  gains  and 
profits,  and  at  all  events  to  secure  $600  a  year  towards  his 
support. 

The  notes  were  not  given  till  five  or  six  weeks  after  the  sale, 
nor  until  they  were  wanted  for  Smith's  assignment  to  Browning. 

The  eflect  of  the  transaction  was  necessarily  to  hinder  and 
delay  the  creditors,  because  instead  of  a  levy  on  the  goods  and  a 
sale  for  cash,  the  creditors  were  turned  over  to  a  series  of  notes 
running  from  three  to  eighteen  months,  against  a  man  of  slender 
pecuniary  responsibility.  This  being  the  efiect,  and  such  effect 
being  intended  by  Smith,  and  its  object  being  to  derive  a  future 
benefit  from  the  transaction  to  himself,  it  was  in  my  judgment, 
fraudulent  against  his  creditors. 

This  result  invalidates  Gray's  title  to  the  goods,  and  his  vol- 
untary assignee  can  have  no  better  title  than  he  had,  either  in 
the  goods  which  remained  on  hand,  or  their  proceeds. 

I  do  not  think  the  question  is  affected  by  the  intermediate  as- 
signment of  the  notes  by  S.  C.  Smith  to  Browning.  It  is  not 
necessary  to  dispute  the  proposition,  that  if  Browning  had  re- 
ceived the  notes  in  payment  of  his  debt,  without  notice  of  the 
fraud,  he  would  have  been  entitled  to  enforce  them  against  Gray, 
and  to  claim  the  benefit  of  Gray's  assignment  of  the  goods  to 
secure  their  payment.  But  that  is  not  this  case.  Mr.  Browning 
is  an  assignee,  in  trust  for  paying  preferred  creditors,  himself 
among  the  number,  out  of  the  proceeds  of  these  7ioies.  If  Gray 
had  failed,  and  his  notes  become  worthless.  Browning's  debt 
against  Smith  would  remain  in  as  full  force  as  if  the  assignment 
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to  him  had  never  been  executed.  There  was  neither  purchase 
or  payment  in  the  transaction. 

I  do  not  think  that  the  principle  decided  in  Parmelee  t.  Egan^ 
(7  Paige,  610,)  is  applicable.  The  facts  in  that  case  seem  to  be 
defectively  stated  by  the  reporter ;  but  the  point  decided  was, 
that  a  judgment  creditor  who  had  not  issued  an  execution,  was 
not  in  a  condition  to  attack  a  fraudulent  sale  of  goods  liable  to 
execution.  Parmelee,  who  had  issued  an  execution,  while  the 
goods  were  still  in  the  hands  of  the  fraudulent  purchaser,  was 
held  entitled  to  be  paid,  in  preference  to  the  bona  fide  assignee 
for  the  benefit  of  other  creditors.  It  was  not  decided  in  that 
case,  that  if  the  other  judgment  creditors  had  issued  executions 
and  had  them  returned  unsatisfied  before  the  filing  of  the  bill, 
they  would  not  have  been  entitled  to  the  same  preference  as 
Parmelee  received. 

I  think  it  should  be  so  on  principle ;  and  that  a  creditor,  who 
by  his  judgment  in  respect  of  real  estate,  his  execution  issued  as 
to  movables,  and  his  execution  returned  as  to  things  in  action, 
is  entitled  to  file  a  bill  to  set  aside  a  fraudulent  conveyance,  sale 
or  assignment ;  may  follow  the  proceeds  of  the  property  trans- 
ferred, into  the  hands  of  any  number  of  intermediate  assignees, 
and  until  the  property  or  its  proceeds,  lodge  in  the  hands  of  a 
bona  fide  creditor  who  has  received  and  applied  it  upon  his  debt, 
or  of  a  bona  fide  purchaser  without  notice  of  the  fraud. 

The  complainant  is  not  proved  to  have  acquiesced  in  the  sale 
to  Gray,  in  any  such  manner  as  to  preclude  him  from  impeach- 
ing it  on  the  ground  of  fraud. 

As  to  the  assigmnent  to  Mr.  Benedict,  the  avoidance  of  the 
sale  of  the  goods  by  S.  C.  Smith,  does  not  render  it  fraudulent. 
Its  efiect  is  to  withdraw  from  the  assignee,  so  much  of  the  assets 
as  came  from  that  sale,  either  directly  or  indirectly.  He  is  enti- 
tled to  be  protected  in  the  payments  made  by  him  before  the  bill 
was  filed,  and  to  rei^ive  his  costs  out  of  the  fund. 

As  to  Mr.  Browning,  if  the  unapplied  fund  in  his  hands,  arose 
from  the  goods  in  question,  it  is  liable  to  the  complainant's  de- 
mand, so  far  it  is  requisite  to  discharge  the  latter. 

The  complainant  is  entitled  to  a  decree  accordingly,  for  his 
debt,  interest  and  costs. 
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The  Farmers  Loan  and  Trust  Company  v.  Perry 
and  others. 

A  oorporation  was  created  by  a  statnte,  with  power  to  make  life  and  fire  insuran- 
ces, grant  annuities,  and  to  make  loans  and  invest  its  capital  on  bonds  and 
mortgages ;  and  the  last  section  declared  that  the  act  should  expire  at  the  end  of 
fifteen  yean,  except  as  to  insurances  on  lives,  and  the  granting  of  annuities.  By 
a  subsequent  statute,  passed  at  the  same  session,  the  corporation  was  authorized 
to  receive  property  of  all  kinds  in  trust,  and  to  execute  trusts  in  the  same  man- 
ner and  to  the  same  extent,  as  any  trustees  could  lawfully  do ;  and  the  corporation 
was  directed  to  convert  trust  property  and  invest  the  same  in  stocks,  or  in  bonds 
and  mortgages.  It  also  provided  for  a  large  increase  of  the  capital  stock  of  the 
company.  A  statute  passed  fourteen  years  afterwards,  classified  the  directors, 
and  limited  the  amount  of  its  trusts,  to  five  millions  of  dollars.  Neither  of  the 
acts  subsequent  to  the  first,  contained  any  limitation  as  to  time. — Held,  that  the 
charter  was  perpetual.    That  the  limitation  to  fifteen  yean,  did  not  apply  to  the 

'  life  insurance,  annuity,  or  trust  powers,  conferred  on  the  company.  And  that  it 
had  the  power  to  loan  money  on  bond  and  mortgage,  after  the  fifteen  years 
expired. 

In  respect  of  either  of  the  three  principal  purposes  for  which  the  corporation  ex- 
isted, it  was  authorized  to  loan  money  on  bond  and  mortgage. 

It  is  not  incumbent  on  a  corporation  enforcing  a  bond  and  mortgage,  to  show  that 
it  arose  from  some  of  its  lawful  pursuits. 

The  charter  of  a  corporation  prohibited  its  taking  mortgages  payable  in  a  shorter 
time  than  one  year,  and  the  interest  to  be  payable  annually.  On  making  a  loan 
in  July,  the  mortgage  bore  date  eighteen  days  before  the  money  was  advanced, 
and  by  its  terms  was  payable  in  one  year  from  date,  with  interest  to  be  paid 
yearly,  on  the  first  day  of  November  in  each  year. — ife/J,  that  the  mortgage  was 
valid.  The  money  could  not  be  collected  in  less  than  a  year  from  the  date  of 
the  loan,  that  being  the  delivery  and  so  the  date  of  the  mortgage. 

Held  also,  that  the  statute  regulating  the  time  of  payment,  is  to  be  deemed  a  part 
of  the  contract 

Held  also,  as  to  the  interest,  that  the  words  "  first  day  of  November,"  should  be 
rejected  as  surplusage,  so  as  to  give  efiect  to  the  word  "  yearly,"  and  thus  render 
the  mortgage  operative. 

Where  a  party  setting  up  the  defence  of  usury,  alleged  that  certain  bonds  or  evi- 
dences of  debt,  were  advanced  by  the  lender,  and  the  proof  showed  that  he  ad- 
vanced cash,  the  variance  was  held  fatal. 
December  18, 1845;  March  14,  1846. 

This  was  a  bill  to  foreclose  two  mortgages  executed  by  P.  H, 
Perry  and  wife  to  the  complainants,  for  securing  $9000 ;   one 
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on  lands  in  Auburn,  the  other  on  lands  in  Aurelius,  in  the  county 
of  Cayuga.    Both  mortgages  were  dated  June  26th,  1S38 ;  one 
was  recorded  the  same  day,  and  the  other  on  the  19th  of  July, 
1838.    The  answer  of  C.  B.  Perry,  the  owner  of  the  equity  of 
redemption,  set  forth  among  other  things,  that  the  bond  and 
mortgages  were  delivered  on  the  14th  of  July,  1838,  when  the 
consideration,  (^hich,  it  was  alleged,  consisted  of  certain  bonds, 
or  evidences  of  debt  of  the  company,)  was  advanced  ;  although 
the  bond  and  mortgages  drew  interest  from  June  26th.    That 
therefore  more  than  seven  per  cent,  interest  was  reserved  and 
taken,  and  the  mortgages  were  usurious.    That,  by  the  second 
section  of  the  charter  of  the  complainants,  it  is  enacted  as  fol- 
lows :    "  That  the  said  corporation  shall  have  authority  to  make 
loans  on  the  security  of  bonds  and  mortgages,  or  conveyances 
of  improved  farms,  houses,  manufactories,  or  other  buildings,  or 
on  any  other  real  estate."    And  that  by  the  third  section  of  the 
same  act,  it  is  amongst  other  things,  enacted,  "  That  any  such 
loans  on  bonds  and  mortgages,  or  other  securities  on  real  estate, 
shall  not  be  made  payable  in  a  shorter  time  than  one  year,  and 
the  interest  payable  annually  ;  and  the  said  corporation  shall  not 
foreclose  any  such  mortgages  or  securities,  until  after  the  expira- 
tion of  five  years  after  the  date  of  such  mortgage.     Provided^ 
the  interest  thereon  is  punctually  paid."    That  by  the  terms  of 
the  mortgages  in  question,  the  principal  is  made  payable  in  a 
shorter  time  than  one  year  from  the  time  the  pretended  loan 
thereon  was  made  ;  and  the  interest  was  required  to  be  paid  on 
the  first  of  November  next  ensuing  its  date,  and  if  it  remained 
unpaid  for  thirty  days,  the  whole  principal  thereupon  became 
due.    That  the  bond  and  mortgages  were  therefore  taken  and 
received  by  the  company,  contrary  to  the  provisions  of  their  char- 
ter ;  the  company  had  no  power  or  authority  to  receive  the  same, 
ajid  they  are  utterly  void  in  their  hands,  and  cannot  be  enforced. 
That  by  the  twentieth  and  last  sectton  of  the  act,  entitled  "An 
act  to  incorporate  The  Farmers  Fire  Insurance  and  Loan  Com- 
pany," passed  February  28th,  1822,  and  which  is  the  same  act 
by  which  The  Farmers  Loan  and  Trust  Company  was  incor- 
porated, it  is  enacted  as  follows :    "  And  be  it  further  enacted, 
that  this  act  shall  expire  at  the  end  of  fifteen  years  from  the  time 
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of  its  passage,  except  as  to  insurances  upon  lives,  and  of  the 
granting  of  annuities.  Provided,  that  all  contracts  previously 
made,  shall  be  binding  and  obligatory."  The  defendant  insisted 
that  Che  existence  of  the  complainants'  incorporation  ceased, 
and  its  corporate  powers  became  and  were  extinct,  except  for 
the  purposes  in  the  last  above  recited  section  stated,  and  the  cor- 
poration had  not  on  the  day  of  the  date  of  the  bond  and  mort- 
gages, or  at  any  time  afterwards,  any  power  or  authority  what- 
ever, to  loan  monies  or  evidences  of  debt,  or  to  purchase  bonds 
and  mortgages,  or  engage  in  any  business  whatever,  except  as 

I  authorized  by  the  last  above  recited  section,  either  by  its  original 

charter,  or  by  any  act  amending  the  same,  or  by  any  law  of  this 

!  state.     For  this  reason  also,  the  defendant  insisted  the  bond  and 

mortgages  were  absolutely  null  and  void,  in  the  hands  of  the 
complainants. 

The  answer  set  forth  a  prior  mortgage  on  the  lands  in  Aure- 
lius,  which  had  been  assigned  to,  and  was  held  by  the  defendant. 
The  defendants,  P.  H.  Perry  and  wife,  put  in  an  answer  and 
disclaimer.  The  cause  was  heard  on  the  pleadings  and  proofs. 
The  facts  stated  in  C.  B.  Perry's  answer,  were  admitted  or 
proved,  except  as  to  the  consideration  of  the  mortgages,  as  to 
which  it  was  proved  to  have  been  paid  in  the  check  of  the  com- 
pany, on  the  14th  of  July,  1838. 

E.  H,  Ely,  for  the  complainants,  made  the  following  points : 
I.  The  defendants  are  estopped  from  denying  the  powers  of 
the  complainants  to  make  loans  upon  bond  and  mortgage,  they 
having  been  parties  to  the  contract.  {Welland  Canal  Co.  r. 
\  Hathaway,  8  Wend.  483.) 

I  II.  The  charter  of  the  Farmers  Loan  and  Trust  Company,  by 

L  the  original  act  of  incorporation,  and  the  acts  amending  the  same, 

for  all  purposes  of  receiving,  taking  and  executing  any  and  all 
trusts,  in  the  same  manner,  and  to  the  same  extent,  as  any  trus- 
tee or  trustees  might  or  could  lawfully  do,  and  as  to  insurances 
upon  lives,  and  of  the  granting  of  annuities,  is  unlimited  and 
perpetual.  (Act  of  incorporation.  Laws  of  1822,  p.  47,  ch.  50. 
Acts  relating  to,  or  amending  the  same,  La\ys  of  1822,  p.  254, 
fih.  240 ;  Laws  of  1836,  p.  281,  ch,  910.) 
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III.  The  power  of  this  corporation,  in  regard  to  the  invest- 
ment of  its  funds  as  trustees,  is  unlimited ;  only  with  this  restric- 
tion, that  the  mode  must  be  adopted  in  good  faith,  for  the  sole 
purpose  of  investments,  and  not  with  the  view  of  carrying  on 
any  banking  operation,  or  any  traffic  in  stocks  or  goods^  wares^ 
and  merchandise. 

As  trustees,  they  were  bound  to  put  out  their  money  on  mort- 
gage.   (1  J.  C.  R.  527,  620 ;  4  ibid.  619.) 

IV.  The  power  of  this  corporation,  in  regard  to  the  investment 
of  its  capital,  is  general,  except  so  far  as  it  is  in  terms  restricted 
by  the  original  act  of  incorporation. 

Y.  The  bonds  and  mortgages  are  not,  nor  are  any  or  either  of 
them,  void  for  usury,  or  for  any  other  cause. 

David  Wright,  for  the  defendant,  C.  B.  Perry. 

First.  The  bond  and  mortgage  were  executed,  delivered  and 
received,  upon  a  usurious  contract,  and  are  therefore  utterly  void. 
Because,  the  loan  was  made  July  14,  1838,  and  interest  reserved 
from  June  26, 1838. 

Second.  The  principal  secured  to  be  paid  by  the  bond  and 
mortgage,  is  payable  in  less  than  one  year  from  the  time  the 
loan  was  made,  which  is  contrary  to  the  express  provisions  of 
their  charter.  (Laws  of  1822,  p.  47,  §§  2  and  3 ;  The  North 
River  Insurance  Co.  v.  Lawrence,  3  Wend.  482 ;  7%e  Life  and 
Fire  Insurance  Co.  v.  The  Mechanics  Fire  Insurance  Co.  of 
N.  Y.,  7  id.  31 ;  Edwards  v.  Farmers  Fire  Insurance  and  Loan 
Co.,  21  Wend.  492 ;  Safford  v.  Wyckof,  4  Hill,  447-8— per 
Chancellor ;  Head  ^  Amory  v.  The  Providence  Insurance  Co., 
2  Cranch,  168 ;  N.  Y.  Fire  Insurance  Co.  v.  Ely,  6  Conn.  Rep. 
560 ;  Fox  v.  Horah,  1  Iredell's  Eq.  Rep.  358.) 

Third*  The  interest  upon  this  bond  and  mortgage  is  payable 
before  the  end  of  the  year  after  the  date  thereof,  and  also  before 
the  end  of  the  year  after  the  time  of  the  loan. 

The  bond  and  mortgage  bear  date  June  26,  1838,  the  loan 
was  in  fact  made  July  14,  1838.  Interest  is  made  payable  Nov. 
1,  1838,  less  than  four  months  from  date  of  the  loan,  and  less 
than  five  months  from  the  date  of  the  bond  and  mortgage,  and 
annually  thereafter.    (Same  authorities  as  to  last  point.) 


NEW  YORK— MARCH,  1846.  343 

The  Farmers  Loan  and  Truat  Company  v.  Perry. 

Fourth.  The  bond  and  mortgage  were  received,  and  the  loan 
was  made,  more  than  fifteen  years  after  the  passage  of  the  act 
chartering  this  company,  to  which  it  was  limited. 

The  act  was  passed  February  28,  1822,  and  the  loan  made 
July  14, 1838 ;  more  than  sixteen  years. 

Fifth.  If  complainants'  mortgage  is  good,  it  must  be  taken 
subject  to  the  lien  of  the  mortgage  executed  by  Cook  d&  Maxwell 
to  Vowells,  which  is  elder  in  date  and  lien. 

We  do  not  deny  that  the  company  was  perpetual,  but  we  deny 
that  it  had  power  to  loan  on  bond  and  mortgage  in  1838.  The 
only  powers  left  of  those  in  the  original  charter,  were  to  insure  lives 
and  grant  annuities.  There  was  no  necessity  for  any  power  to 
loan  on  mortgage  after  the  fifteen  years.  All  its  monies  might 
be  expended  in  annuities.  Inconvenience  furnishes  no  argument 
for  the  exercise  of  the  power.  The  question  is,  was  the  power 
conferred  ?  There  has  been  no  act  since  its  charter  which  re- 
news or  enlarges  the  powers  that  by  the  last  section  were  to 
cease  in  fifteen  years.  The  act  of  April  17th,  1822,  does  not 
afiect  this  part  of  the  case,  and  that  of  1836  merely  changes  the 
corporate  name  and  classifies  the  directors.  It  does  not  extend 
the  power  to  loan  on  mortgage  beyond  what  the  original  act  gave, 
and  it  expressly  provides  against  any  extension  of  the  company's 
power  by  implication.  Directors  were  as  necessary  for  the  busi- 
ness of  life  insurance  and  annuities,  as  for  loans  on  mortgage. 

If  the  authority  to  make  such  loans,  was  not  confined  to  fifteen 
years,  what  power  in  its  charter  was  limited  ?  If  the  complain- 
ants are  right  in  this,  none  of  their  powers  have  expired,  not 
even  that  of  fire  insurance. 

This  corporation  has  not  all  the  powers  of  ordinary  trustees. 
It  has  none  except  such  as  are  expressly  given  by  its  charter. 
We  deny  that  this  loan  was  made  by  them  as  trustees,  out  of 
trust  funds.  If  the  fact  were  so,  the  complainants  must  prove  it; 
but  they  have  not  alleged  it  in  the  bill.  The  provision  in  the 
act  of  1836,  as  to  counsel  fees  on  examining  titles  &c.,  cannot  be 
construed  to  confer  this  power ;  for  the  company  then  had  ten 
months  left  of  the  fifteen  years  in  which  they  could  make  such 
loans,  and  the  provision  had  its  full  operation  during  that  time. 
(See  Fox  v.  Horah,  before  cited.) 
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Fifth  If  the  complainants  mortgage  is  good,  it  must  be  taken 
subject  to  the  lien  of  the  mortgage,  held  by  the  defendant  C.  B. 
Perry,  which  is  elder  in  date  and  prior  in  lien. 

In  behalf  of  the  defendants,  P.  H.  Perry  and  wife,  the  counsel 
insisted. 

First.  The  complainants  should  not  have  made  them  parties, 
they  having  parted  with  their  interest  long  before  the  commence- 
ment of  this  suit ;  and 

Second.  Having  been  made  parties,  and  having  disclaimed, 
they  are  entitled  to  their  costs. 

W.  Curtis  Noyes,  in  reply.  FHrst.  The  estoppel  for  which 
we  contend,  is  not  that  we  are  not  to  prove  the  complainants  a 
corporation,  or  that  making  a  contract  with  them,  is  evidence  of 
their  corporate  existence  ;  but  that  when  the  corporate  existence 
is  shown,  it  is  evidence  of  their  right  to  make  such  a  contract, 
and  so  far  is  an  estoppel  on  the  contracting  party.  It  admits  the 
legal  capacity  of  the  corporation  to  that  extent.  Otherwise  great 
frauds  might  be  committed  against  corporations.  The  company 
is  bound  by  the  same  admission,  the  estoppel  being  mutual  and 
reciprocal.  (14  Johns.  238,  Dutchess  Manvf.  Co.  v.  Davis ; 
Bank  of  Michigan  v.  Williams  ^  5  Wend.  478 ;  Welland  Ca- 
nal Co.  V.  Hathaway,  8  ibid.  480  ;  2  Cowen,  664,  678 ;  State  of 
Indiana  v.  Woram,  6  Hill,  33 ;  Commercial  Bank  of  Manches- 
ter V.  Nowlan,  7  Howard's  R.,  Miss.  508.) 

Where  the  objection  is  a  mere  want  of  authority,  as  in  this 
case  the  alleged  want  of  power  to  take  a  mortgage,  both  parties 
to  the  contract  are  precluded  from  insisting  on  the  objection. 

It  is  otherwise  where  the  act  is  contrary  to  law,  or  is  prohi- 
bited. 

The  complainants  had  the  power  to  loan  on  bond  and  mort- 
gage in  1838.  Its  name,  a  Loan  Company  shows  that.  As  a 
corporation,  fully  created  by  the  first  section  of  the  charter,  it  has 
the  power  to  take  mortgages.  It  is  given  expressly  by  the  second 
and  fourth  sections.  And  the  right  to  make  loans,  is  incidental 
to  the  three  principal  powers  conferred  on  the  corporation.  A 
company  having  power  to  grant  annuities  and  insure  lives,  ne- 
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cessarily  must  loan  its  fund,  and  keep  it  invested  at  interest. 
This  is  the  basis  of  its  legitimate  operations. 

The  power  conferred  by  the  act  of  April  17,  1822,  to  receive 
money  as  trustees,  and  to  invest  in  stocks,  or  bonds  and  mortga- 
ges, gives  ample  authority. 

The  limit  to  fifteen  years  in  the  previous  act,  has  no  efiect 
upon  this  subsequent  law. 

Then  the  act  of  1836,  striking  out  fire  insurance  from  its  cor- 
porate name,  continuing  it  as  a  loan  company,  limiting  its  trusts 
to  five  millions  of  dollars ;  fully  illustrates  the  powers  for  which 
we  contend,  in  respect  of  loans  and  investments.  The  then  At- 
torney General.  Mr.  Beardsley,  reported  to  the  Legislature  in 
1836,  that  the  charter  of  the  complainants  was  perpetual. 

Vice-chancellor  McCoun  decided  in  a  case  between  T.  Clowes 
and  the  complainants,  that  they  had  in  1838,  the  power  to  loan 
on  bond  and  mortgage.  And  the  same  was  held  by  Vice-Chan- 
cellor  Whittlesey,  in  the  eighth  circuit,  in  the  case  of  Carroll  against 
the  present  complainants. 

Second.  As  to  the  alleged  usury.  It  is  not  set  up  in  the  an- 
swer as  it  is  now  relied  upon.  (8  Paige,  452.)  But  there  was  no 
usury  at  all.  The  securities  were  prepared  in  anticipation  of  the 
loan,  and  necessarily  bore  date  before  it  could  be  completed* 
They  took  effect  on  the  14th  of  July,  1838,  when  the  loan  was 
actually  made.  (See  8  Wend.  633.)  The  interest  then  com- 
menced. 

Third.  As  to  the  bond  and  mortgages  being  payable  in  less 
than  a  year,  and  the  interest  also,  the  answer  states  that  the  loan 
was  payable  in  a  year,  with  interest  yearly.  That  is  the  true 
construction.  (7  Howard,  508 ;  8  Wend.  533.)  Rejecting  the 
words  "  first  of  November,"  which  are  repugnant  to  the  words 
"  payable  yearly,"  and  the  statute  is  complied  with. 
.  The  court  should  regard  the  statute  as  part  of  the  contract,  and 
controlling  any  thing  contrary  to  the  charter.  {Farmers  Loan 
Co.  V.  Edwards^  26  Wend.  541.)  And  in  this  respect  the  char- 
ter was  directory ;  no  penalty  is  added  to  the  prohibition. 

C.  B.  Perry  signed  our  bond,  and  is  bound  to  pay  any  defici- 
ency.    He  cannot  therefore  set  up  a  prior  mortgage  to  de- 
feat our  debt,  -The  court  may  impound  the  money  payable  to 
Vol.  III.  44 
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him  on  that  mortgage,  to  answer  the  debt  he  owes  the  com- 
plainants. 

The  Assistant  Vice-Chancellor. — The  objection  to  the 
securities  in  question,  on  the  ground  of  usury,  as  it  was  taken  at 
the  hearing,  is  not  sufficiently  alleged  in  the  answer.  It  is  there 
stated,  that  certain  bonds  or  evidences  of  debt,  were  issued  by 
the  complainants,  as  the  consideration  of  the  mortgages,  and  that 
the  same  were  not  issued  or  delivered  to  P.  H.  Perry,  until  the 
14th  day  of  July,  1838.  whereas  the  bond  and  mortgages  reserved 
interest  from  June  26,  1838,  and  the  interest  commenced  accru- 
ing thereon  at  that  date ;  wherefore,  the  answer  insists,  that  the 
bond  and  mortgages  were  and  are  void  for  usury. 

The  evidence  does  not  sustain  this  allegation  at  all.  It  is 
however,  proved  that  the  loan  was  paid  to  P.  H.  Perry,  in  the 
complainants  check  dated  July  14,  1838,  and  delivered  to  him 
on  that  day  ;  and  it  is  claimed  that  this  renders  the  securities 
usurious. 

Whether  it  does  or  not,  is  not  for  me  to  determine  on  these 
pleadings.  The  testimony  does  not  apply  to  the  issue.  ( Vroam 
V.  DitmarSf  4  Paige,  626  ;  New  Orleans  Gas  Light  and  Bank- 
ing Company  v.  Dudleijy  8  ibid.  462.) 

The  remaining  objections  are  founded  upon  the  charter  of  the 
complainants,  and  the  acts  amending  the  same. 

And  first,  it  is  insisted  that  when  these  mortgages  were  execu- 
ted, the  complainants  had  no  power  whatever  to  loan  on  bond 
and  mortgage,  and  that  such  power  ceased  at  the  end  of  fifteen 
years  from  the  passage  of  the  act  of  incorporation. 

It  is  not  necessary  for  me  to  recapitulate  the  provisions  of  the 
charter  and  the  subsequent  acts.  I  find  that  this  subject  was 
considered  by  the  Vice-Chancellor  of  the  eighth  circuit  in  Carroll 
V.  The  Farmers  Loan  and  Trust  Company ^  on  a  motion  to  dis- 
solve the  injunction,  decided  August  17,  1844.  In  his  opinion 
delivered  on  that  occasion,  he  held  that  the  corporation  created 
by  the  act  of  February  28,  1822,  incorporating  the  company,  is 
perpetual.  That  although  by  the  last  section,  the  act  itself  was 
to  expire  at  the  end  of  fifteen  years  after  its  passage,  yet  the  pow- 
er of  insuring  lives  and  granting  annuities  was  excepted,  and 
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was  coeval  with  the  duration  of  the  corporation..  And  .that  the 
act  of  April  17,  1823,  enabling  the  company  to  receive  pro^ierty 
in  trust,  and  to  execute  trusts,  conferred  new  powers  upon  the 
company,  which  were  not  limited  to  any  period  of  time,  and  con- 
tinued after  the  termination  of  the  fifteen  years  mentioned  in 
the  original  act. 

I  fully  concur  in  these  conclusions,  and  I  need  not  go  over  the 
ground  which  has  been  so  ably  occupied  by  the  Vice-Chancellor 
of  the  eighth. 

Therefore  when  the  mortgages  in  question  were  executed,  the 
Farmers  Loan  and  Trust  Company,  were  authorized  by  law  to 
effect  insurances  upon  a  life  or  lives,  to  grant  annuities  on  lives  or 
dependent  on  any  life,  and  to  perform  and  execute  trusts^  in  the 
same  manner,  and  to  the  same  extent,  as  any  trustee  might  law* 
fully  do. 

For  either  of  these  purposes,  I  think  they  were  authorized  to 
loan  money  on  bond  and  mortgage. 

I  have  heretofore  held  that  a  corporation  crested  for  a  limited 
and  specific  purpose,  as  this  company  was,  has  power  to  make 
all  contracts  which  are  necessary  and  usual  in  the  course  of  the 
business  it  transacts,  as  means  to  enable  it  to  effect  such  purpose, 
unless  expressly  prohibited  by  law,  or  the  provisions  of  its  char- 
ter. {Barry  v.  Merchants  Exchange  Company ^  1  Sandford's 
C.  R.  280.)  In  order  to  insure  lives,  or  grant  annuities,  with 
safety  to  the  parties  interested,  it  is  indispensable  for  a  company 
to  have  a  sufficient  fund  to  meet  the  accruing  losses  which  are  in- 
evitable in  the  one  case,  and  to  pay  the  aimual  sums  stipulated 
in  the  other.  The  principal  part  of  such  fund  must  necessarily 
be  invested,  not  merely  for  the  advantage  of  the  company  itself 
and  its  enhanced  ability  to  meet  its  engagements,  by  reason  of 
the  increase  from  the  interest  or  dividends;  but  also  for  the  se- 
curity of  the  persons  holding  its  engagements.  There  is  no  bet- 
ter or  more  unexceptionable  investment,  'than  that  made  upon 
bond  and  mortgage.  There  is  no  statute  forbidding  this  com- 
pany thus  to  invest  its  legitimate  means,  and  it  may  be  added 
that  unless  the  company  can  put  out  its  annuity  and  life  insur- 
ance fund  in  this  mode,  it  cannot  invest  the  fund  at  all.  The 
same  objection  may  be  made  to  loaning  it  on  stocks,  or  personal 
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security,  or  investing  it  in  any  other  mode,  as  is  urged  against 
loaning  it  on  mortgage. 

Under  the  power  of  the  company  to  execute  trusts,  there  is  no 
doubt  of  its  power  to  loan  on  mortgage.  Indeed  with  the  excep- 
tion of  government  stocks,  (by  which  1  mean  stocks  of  this  state 
or  the  United  Stales,)  there  is  no  other  security  upon  which  a 
trustee  can  make  loans  in  the  proper  discharge  of  his  duty,  ac- 
cording to  the  principles  of  equity  as  established  for  more  than  a 
century  before  this  corporation  was  created. 

The  investment  of  trust  funds  on  bond  and  mortgage,  is  dis- 
tinctly recognized  in  the  act  of  April  17,  1822,  and  is  alluded  to 
in  the  act  of  April  30,  1836.  Probably  no  express  provision  was 
made  in  regard  to  it,  because  the  settled  law  required  the  com- 
pany as  trustees,  to  invest  in  stocks  or  on  real  estate  security. 

By  the  act  last  cited,  the  company  was  limited  in  the  amount 
of  its  trusts,  to  five  millions  of  dollars ;  which  shows  that  the 
legislature  expected  it  to  deal  very  largely  in  this  capacity  as 
trustee ;  and  the  omission  to  point  out  any  special  class  of  invest- 
ments, is  conclusive  that  it  was  intended  to  place  the  company 
on  the  same  footing  in  this  respect,  as  individual  trustees,  having 
the  same  capacity  and  the  same  liabilities. 

It  was  said  at  the  hearing,  that  it  was  incumbent  on  the  com- 
plainants, to  prove  that  this  loan  was  made  out  of  tnist  funds,  to 
sustain  the  mortgages,  even  if  they  wereempowered  to  loan  in  this 
mode.  I  think  this  would  be  placing  the  burthen  of  proof  where 
it  does  not  belong.  The  corporation  having  invested  this  money, 
it  is  to  be  presumed  that  it  arose  from  some  one  of  its  lawful  pur- 
suits, until  the  contrary  is  shown. 

Second.  The  defendants  insist  that  the  mortgages  are  illegal, 
because  they  made  the  principal  sum  payable  in  less  than  a  year 
after  the  loan  was  made,  and  required  the  interest  to  be  paid  in 
less  than  four  months. 

1.  In  regard  to  the  principal  sum.  There  is  no  pretence  that 
the  securities  were  intentionally  ante-dated.  They  were  un- 
doubtedly prepared  on  the  day  they  bear  date,  and  were  deliver- 
ed as  soon  as  the  mortgagor  could  perfect  them.  By  their  terms, 
the  principal  is  payable  in  one  year  from  the  date  thereof,  and 
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construing  the  statute  by  its  very  letter,  they  are  not  "  made  pay- 
able in  a  shorter  time  than  one  year." 

But  I  agree  that  the  restriction  in  the  statute,  was  intended  for 
something  more  substantial  than  this  construction  would  yield. 
It  means  that  the  loans  on  real  estate  shall  not  be  called  for, 
until  the  end  of  a  year  after  they  are  made. 

In  giving  it  this  effect,  I  think  it  follows  that  the  statute  does 
not  restrict  either  one  party  or  the  other,  from  showing  that  the 
date  inserted  in  the  security,  is  not  the  real  time  of  the  transac- 
tion. The  defendant  proves  that  these  securities,  bearing  date 
June  26,  1838,  were  delivered,  and  the  loan  was  made,  on  the 
14th  day  of  July  in  the  same  year.  Having  shown  that  to  be 
the  true  date,  can  he  insist  in  the  face  of  the  statute,  that  it  be- 
came payable  before  July  14,  1839?  If  he  proves  that  "the 
date  thereof,"  referred  to  in  the  bond,  was  really  and  truly  a  dif- 
ferent day  from  that  expressed  in  it,  does  he  not  thereby  extend 
the  year  limited  for  payment,  to  the  true  date  as  thus  estab- 
lished 1 

Suppose  in  this  case,  there  were  no  statutory  restriction  as  to 
foreclosing  at  the  end  of  the  year,  and  on  the  27th  of  June,  1839, 
a  bill  had  been  filed  to  foreclose  these  mortgages  ;  and  the  de- 
fendants had  set  up  in  a  plea  that  this  loan  was  made  on  the  14th 
of  July,  1838?  Would  it  not  have  established  that  the  debt 
was  not  due  ?  I  think  it  would,  and  that  the  statute  regulating 
the  time  of  payment  is  to  be  deemed  a  part  of  the  contract,  as  if 
it  were  expressed  in  the  bond  and  mortgages.  Judge  Cowen 
said  this,  of  another  provision  in  the  same  charter.  (Edwards 
V.  Farmers  Loan  Co.,  21  Wend.  483.) 

In  the  mode  in  which  loans  on  real  estate  are  usually  made, 
the  mortgage  is  almost  invariably  dated  and  signed  one  or  more 
days  before  the  loan  is  completed.  If  the  defendants  are  right 
in  this  point,  the  complainants  must  make  all  their  mortgages 
payable  thus,  "  in  one  year  from  the  time  of  eflfecting  this  loan." 
The  result  of  which  will  be,  that  without  proof,  the  mortgage 
will  be  deemed  payable  in  one  year  from  its  date ;  and  with 
proof  of  the  actual  date  of  the  loan,  it  will  be  precisely,  as  it  is 
in  the  case  before  me,  by  the  connection  of  the  statute  with  th^ 
condition,  due  in  one  year  from  the  date  thus  proved. 
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Without  determining  what  would  be  the  consequence  of  the 
point,  if  it  were  held  that  these  securities  were  made  payable  in 
contraTention  of  the  third  section  of  the  charter;  I  think  that  in 
respect  of  that  provision,  the  words  "  date  hereof^  in  the  con- 
dition, ought  to  be  construed  to  mean,  what  date  properly  im- 
ports, the  delivery  of  the  securities.  There  is  much  good  sense 
in  the  observation  of  Sutherland,  Justice,  in  Tompkins  v.  Cor- 
win,  (9  Cowen,  255,)  that  "  where  the  justice  and  merits  of  the 
case  are  affected  by  the  particular  time  when  the  bond  or  deed 
becomes  a  valid  and  subsisting  instrument,  there  the  time  of  the 
delivery  becomes  material,  and  may  be  set  forth  or  proved  by 
either  party." 

2.  The  interest  is  made  payable  yearly,  as  the  same  should 
accrue  on  the  first  day  of  November,  in  each  and  every  year. 
This  it  is  said,  makes  the  interest  payable  November  1,1838, 
and  thus  is  contrary  to  the  third  section  of  the  charter,  which  re- 
quires the  loans  to  be  made  payable  in  not  less  than  a  year,  '^  and 
the  interest  payable  annually."  To  make  the  interest  fall  due 
on  the  first  of  November,  1838,  the  word  "yearly,"  must  be  re- 
jected as  surplusage,  because  if  payable  yearly,  no  part  of  it 
could  become  due  in  four  or  five  mouths.  And  we  have  as 
much  right  to  reject  the  words  "  first  day  of  November,"  as  to  re- 
ject the  other  limitation  fixing  the  payment  of  interest.  As  the 
condition  stands,  it  is  capable  of  a  construction  which  gives  effect 
to  all  its  words,  and  by  which  the  first  paymentof  interest  would 
fall  due  on  the  first  of  November,  1839,  and  yearly  thereafter. 
On  the  familiar  principle,  that  where  an  instrument  will  bear  two 
constructions,  one  of  which  will  render  it  operative  and  the 
other  void,  the  former  should  be  adopted,  I  am  bound  to 
give  to  the  mortgages  the  construction  which  I  have  just  stated, 
rather  than  to  enforce  one  which  may  render  it  illegal.  On 
neither  ground  urged  against  the  mortgages,  on  account  of  their 
terms  of  payment,  is  the  defence  established. 

The  mortgage  to  Vowles,  assigned  to  C.  B.  Perry,  appears  to 
be  prior  to  the  complainant's  mortgage  on  the  lands  in  Aurelius, 
and  the  decree  will  declare  its  priority,  if  he  desire  to  keep  it  on 
foot. 

I  find  no  evidence  that  Philo  H.  Perry  and  wife,  were  served 
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with  the  notice  prescribed  in  the  133d  rule  of  the  court,  and  they 
are  therefore  entitled  to  their  costs. 

With  these  provisions,  the  complainants  may  take  the  usual 
decree  for  a  reference  and  sale. 


Clarke  and  others  v.  Sawvbr  and  others^ 

In  an  inquiry  as  to  the  mental  capacity  of  a  testator,  his  case  is  not  to  be  treated 
as  one  of  ^neral  derangement  of  mind,  because  for  four  or  five  months  he  was 
laboring  under  and  recovering  from  a  severe  attack  of  apoplexy,  and  was  suffer- 
ing its  necessary  and  usual  concomitants,  a  deprivation  of  reason  in  the  outset, 
and  its  gradual  restoration. 

On  the  contrary,  the  recovery  from  the  effects  of  such  an  attack,  so  far  as  to  sur- 
vive four  yean  without  an  intervening  attack,  shows  presumptively  that  the 
patient  must  have  overcome  its  most  violent  and  peculiar  features. 

The  delirium  or  imbecility  of  mind,  or  the  unconsciousness,  which  ensues  from 
yiolent  or  acute  diseases,  is  not  to  be  regarded  as  establishing  a  general  derange- 
ment of  intellect,  so  as  to  throw  the  burthen  of  proving  a  sound  mind,  upon  the 
party  setting  up  a  deed  or  will,  executed  long  after  the  force  of  the  disease  is 
spent,  or  it  has  terminated  in  one  of  a  different  character. 

On  a  question  of  testamentary  capacity,  the  opinions  of  physicians  are  proper  evi- 
dence ;  but  the  opinions  uf  other  persons,  are  to  be  weighed  by  the  facts  upon 
which  they  are  based,  and  such  facts  are  more  important  than  the  opinions. 

Proof  of  instructiotu,  is  never  called  for,  when  the  will  propounded  is  officious,  i.  e. 
bestows  the  property  upon  those  who  have  natural  or  direct  claims  upon  th» 
bounty  of  the  testator. 

It  18  only  where  the  person  who  draws  or  procures  the  will,  takes  a  benefit  ondeF 
it,  and  there  are  circumstances  of  suspicion,  greater  or  less,  arising  from  the  ctf 
pacity  of  the  decedent,  the  extent  of  the  gift  to  such  person,  the  claims  of  etbers 
upon  the  decedent,  the  amount  of  his  property,  or  the  like ;  that  proof  of  ia- 
Btructions  is  required. 

A  will  is  not  to  be  set  aside  on  as  slight  evidence  of  mental  unsoundnessr  as  would 
overturn  a  contract  or  conveyance  executed  on  a  consideration  very  questionable, 
or  on  terms  grossly  unequal,  or  a  gift  inter  ott>o«,  to  one  who  had  no  reason  to 
expect  it  from  the  donor. 

Valid  wHlfl  are  made  daily,  by  persona  in  the  Isst  stages  of  disease,  when  the  bodily 
functions  are  totally  prostrated,  and  the  mental  powers  much-  impaired.  These 
circomstances  are  not  considered  as  entitled  to  weight,  unless  the  testator's  be- 
quests are  extravagant,  or  widely  diffsrent  from  those  whi«h  his  situation  and 
that  of  his  family,  wonld  lead  a  sensible  man  to  expect. 
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The  influence  of  affection  or  attachment,  is  not  sach  an  influence  as  will  vitiate  a 
will ;  or  the  mere  desire  of  gratifying  the  wishes  of  one  who  is  entitled  to  con- 
sideration and  remembrance  in  the  disposition  of  the,  decedent's  effects. 

I'he  presumption  of  andne  influence,  exercised  by  a  husband  over  a  feeble  and 
dying  wife,  is  far  stronger  than  any  that  can  be  indulged  when  a  similar  charge 
is  made  against  a  wife  in  respect  of  her  deceased  husband. 

In  a  suit  to  set  aside  a  devise,  on  the  ground  of  the  mental  incapacity  of  the  decedent, 
and  of  undue  influence  exercised  by  his  second  wife  ;  it  appeared  that  the  dece- 
dent, a  very  active,  intelligent,  business  man,  when  in  his  sixty-seventh  year, 
had  a  severe  attack  of  apoplexy,  which  entirely  prostrated  him  in  viind  and  body 
for  two  or  three  months  ;  after  whhch  he  slowly  recovered,  so  far  as  to  transact 
his  business  and  sign  his  name,  for  two  or  three  years.  He  continued  partially 
paralyzed  in  his  limbs,  so  as  to  be  confined  to  his  room,  and  most  of  the  time 
bed-ridden,  though  occasionally  riding  in  a  carriage.  His  utterance  was  impeded, 
and  not  intelligible  to  those  unaccustomed  to  it ;  and  to  such  persons  he  appeared 
childish. 

After  he  had  recovered  from  the  severity  of  the  attack,  his  wife  died,  and  seven 
mouths  after  that,  he  married  her  sister.  Nineteen  mouths  subsequent  to  this 
event,  he  made  a  will,  giving  to  her  a  life  interest  in  all  his  property,  and  divi- 
ding the  capital  among  his  aud  her  relatives.  The  will  was  prepared  by  a  solici- 
tor in  his  presence,  carefully  read  to  and  signed  by  him,  and  the  three  witnesses 
to  its  execution,  concurred  in  his  being  mentally  capable  of  making  it.  His 
nearest  relatives  by  blood,  were  two  nieces  having  families,  and  another  an  infant ; 
and  he  gave  to  the  three,  five-eighths  of  his  estate  after  his  wife's  death.  There 
was  conflicting  testimony  as  to  his  mental  capacity,  but  the  court  sustained  the 
devise.  And  there  being  sufficient  mind,  and  the  weight  of  evidence  being 
against  the  allegation  of  undue  influence,  the  court  pronounced  against  that  al- 
legation. 

The  court  forbore  to  direct  an  issue,  (where  it  would  otherwise  have  resorted  to  one,) 
because  of  the  death  of  witnesses  and  the  great  lapse  of  time ;  the  testimony 
having  been  taken  eighteen  years  before  the  hearing. 

A  decision  of  the  Chancellor,  against  the  validity  of  a  will,  on  the  ground  of  the 
decedent's  mental  incapacity,  reversing  the  surrogate's  decree  admitting  it  to 
probate ;  does  not  decide  the  question  as  to  its  validity  as  a  will  of  real  estate, 
either  in  the  court  of  chancery  or  any  other  court 

The  deposition  of  a  witness,  taken  down  by  the  proper  officer  after  he  was  sworn, 
but  which  he  refused  to  sign,  was  allowed  to  be  read  in  evidence. 
October  14,  15,  and  November  3,  4,  5,  1845  ;  March  9,  1846. 

The  bill  in  this  cause  was  filed,  in  March  — ,  1828,  by  James 
B.  Clarke  and  Eleanor  his  wife,  of  Brooklyn,  Kings  county,  and 
Peter  Clarke  and  Maria  his  wife,  of  Mentz  in  the  county  of  Cay- 
uga, against  Diana  Fisher,  (in  the  bill  called  Diana  Rapelye,) 
Samuel  A.  Willoughby,  Magdalena  Cornelia  Fisher,  and  Roswell 
Saltonstall  and  Catharine  bis  wife.    During  the  pendency  of  the 
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suit,  Diana  Fisher  became  the  wife  of  Lemuel  Sawyer,  who  was 
thereupon  brought  in  as  a  defendant ;  and  James  B.  Clarke  dying 
shortly  before  the  hearing,  the  suit  proceeded  in  favor  of  the 
surviving  complainants. 

The  bill  slated  that  the  two  Mrs.  Clarke's  were  the  only  sur- 
viving children,  and  the  only  heirs  at  law  of  George  Fisher,  who 
died  in  1787,  of  whom  John  Fislier,  late  of  Brooklyn,  was  the 
brother,  and  that  they  are  the  sole  heirs  at  law  and  nearest  of 
kin  of  John  Fisher. 

That  John  Fisher,  being  sixty-nine  years  old  and  upwards 
and  seised  and  possessed  of  a  large  real  and  personal  estate,  on 
the  3d  of  May,  1823,  was  afiiicted  with  a  violent  stroke  of  apo- 
plexy, which  deprived  him  entirely  of  the  use  of  his  limbs,  and 
of  his  speech,  and  for  the  time  prostrated  and  almost  destroyed 
his  mental  faculties,  rendering  him  helpless  in  body,  and  in  mind 
imbecile  and  totally  incapable  of  thought.  At  that  time,  his 
wife  Cornelia,  formerly  Rapelye,  was  living,  by  whom  he  had 
one  child,  a  son  who  died  .under  age  some  years  before  this 
event.  That  the  disease  of  apoplexy,  under  which  Mr.  Fisher 
lay  for  some  time  in  the  situation  described,  gradually  and  final- 
ly turned  to  and  terminated  in  pahp,  under  the  influence  of 
which  disease  he  continued  permanently,  and  by  which  he  re- 
mained deprived  almost  entirely  of  the  use  of  his  limbs  and 
speech,  and  so  weakened,  deranged,  imbecile  and  unsound  in 
mind,  as  to  be  unable  to  comprehe^nd,  except  in  a  very  slight  de- 
gree, any  thing  that  was  said  to  him,  and  entirely  incapable  of 
comprehending  or  transacting  any  business  whatever. 

That  his  wife  Cornelia  died  in  February,  1824,  but  previously 
sh6  had  endeavored  to  procure  him  to  make  a  will  and  used 
violence  upon  him  to  extort  one  from  him ;  and  in  order  to  put 
an  end  to  her  abusing  him,  J.  B.  Clarke  at  her  request,  though 
convinced  of  Mr.  Fisher's  incapacity  to  make  a  valid  will,  pre- 
pared a  will  and  procured  him  to  execute  it.  By  this  will,  a 
great  proportion  of  his  estate  was  given  to  his  wife  Cornelia.  If 
not  lost  or  destroyed,  the  will  is  in  the  hands  of  Diana  Fishen 
That  the  sickness,  death  and  funeral  of  his  wife,  appeared  in 
some  degree  to  rouse  for  a  short  time,  (but  not  exceeding  one  or 
two  weeks  after  her  death,)  the  mental  faculties  of  Mr.  Fisher, 

YoL.  III.  45 


354  CASES  IN  CHANCERY. 

Clarke  v.  Sawyer. 

SO  that  he  appeared  to  comprehend  in  some  degree,  what  was 
passing  around  him,  and  to  understand  in  some  measure  what 
conversation  was  addressed  to  him,  and  was  able  to  answer  part- 
ly by  signs  and  partly  by  speech.  But  no  favorable  effect  was 
at  any  time  produced  on  his  bodily  health  or  strength,  and  he 
remained  entirely  palsied  and  helpless  in  limbs  and  body.  His 
mental  faculties  began  to  droop  and  decay  after  the  one  or  two 
weeks  before  stated,  and  he  speedily  became  inadequate  to  com- 
prehend or  understand  conversation  addressed  to  him,  and  total- 
ly unequal  to  the  transaction  or  comprehension  of  any  business 
whatever. 

That  such  faculties  were  in  a  better  state  during  the  fortnight 
or  thereabouts  immediately  succeeding  the  death  of  his  wife, 
than  at  any  other  period  from  May  3,  1823,  until  his  death  ;  and 
during  that  short  time  only,  was  he  able  to  execute  a  valid  will, 
if  indeed  he  were  capable  during  that  time,  which  though  the 
complainants  believe,  they  are  not  satisfied  of  and  do  not  assert. 

That  before  the  death  of  his  wire,  her  sister  Diana  Rapelye,  took 
up  her  abode  in  his  house,  and  upon  the  death  of  his  wife,  with 
her  niece  Helen  D.  Hawksworth,  who  also  resided  there,  took 
the  whole  charge  and  superintendence  of  his  person,  to  the  ex- 
clusion of  his  relatives,  and  against  their  wishes ;  especially  so 
as  to  Mrs*  Eleanor  Clarke,  who  resided  near  by,  and  desired  to 
take  such  charge  and  superintendence  herself.  That  immedi- 
ately after  Mrs.  Fisher's  death,  Diana  and  Mrs.  Hawksworth  at- 
tempted to  procure  him  to  make  a  will,  and  within  the  fortnight 
before  mentioned,  procured  his  consent  to  have  one  drawn  and 
executed.  That  thereupon  Mr.  Doughty,  a  lawyer,  went  to  Mr. 
Fisher's  house  and  procured  his  instructions ;  which  were  intel- 
ligible, given  without  the  suggestion  of  any  one,  and  with  an 
understanding  and  comprehension  on  his  part  of  their  meaning 
and  effect.  The  will  was  drawn  accordingly,  carefully  read  to 
him,  and  his  clear  assent  given  to  it,  and  he  duly  executed  it. 
By  this  will,  his  property  was  left  to  the  two  Mrs.  Clarke's,  ex- 
cept certain  legacies,  and  an  annuity  to  his  brother  Lawrence 
Fisher.  The  will  is  in  the  possession  of  Diana  Rapelye,  alias 
Fisher.    Mr.  Fisher  was  then  in  a  sounder  state  of  mind,  and 
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better  able  to  execute  a  will,  than  he  ever  was  afterwards,  and 
the  complainants  to  relieve  him  from  the  solicitations  of  those 
around  him,  and  secure  his  peace  and  comfort,  acquiesced  in  and 
permitted  the  execution  of  the  will,  though  they  were  not  and 
are  not  satisfactorily  convinced  that  he  possessed  sufficient  mind 
to  make  a  valid  will.  Diana  and  Mrs.  Hawksworth  violently 
opposed  the  execution  of  this  will,  and  declared  it  should  be  re- 
voked and  annulled. 

That  shortly  after  its  execution,  Fisher's  mind  sunk  from  the 
temporary  intelligence  in  which  it  had  been,  and  in  a  short  time 
he  became  imbecile,  unsound  in  mind,  unable  to  understand  ex- 
cept to  a  very  limited  degree  what  was  spoken  to  him,  or  was 
passing  around  him,  and  totally  incompetent  to  transact  business 
of  any  kind.  As  to  his  bodily  health,  it  remained  the  same. 
He  was  paralysed  in  his  limbs,  unable  to  rise  or  in  any  way  to 
help  himself  or  satisfy  his  natural  wants,'he  could  articulate  no 
more  than  two  or  three  words  in  succession,  and  those  very  im- 
perfectly. And  by  reason  of  his  situation,  he  became  entirely 
subject  to  and  under  the  control  of  those  having  charge  of  his 
person,  who  were  Diana  and  Mrs.  Hawksworth. 

While  in  this  state,  and  incapable  of  understanding  business, 
those  persons  and  Ann  Smith  a  sister  of  Diana,  fraudulently  com- 
bined to  revoke  the  will  last  mentioned  and  procure  one  in  their 
favor.  They  took  upon  themselves  the  entire  management  of 
all  his  concerns  and  business,  his  moneys,  rents,  household  af- 
fairs, d6C.  signed  his  name  to  receipts  and  checks,  without  his 
assent  or  knowledge.  They  were  uncivil  and  insulting,  and 
used  opprobrious  language  to  Mrs.  Eleanor  Clarke,  when  she 
visited  her  uncle,  and  finally  prevented  her  in  a  great  measure 
from  visiting  him.  That  in  furtherance  of  their  projects,  they 
urged  Mr.  Fisher  to  get  married,  and  finally  procured  a  marriage 
ceremony  to  be  performed  between  him  and  Diana  Rapelye  on 
the  31st  of  October,  1824,  without  the  knowledge  of  any  of  his 
relations  or  former  friends,  none  of  whom,  except  his  brother, 
were  present.  At  that  time,  he  was  palsied,  and  entirely  help- 
less and  impotent  in  body,  and  his  mind  so  prostrated  that  hq 
^ould  not  understand' the  meaning  of  thp  marriage  ceremony,  o^ 
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give  any  valid  assent  thereto.  No  alteration  in  the  mode  of  life 
of  Mr.  P.  and  Diana,  ensued  on  the  marriage,  and  they  never 
cohabited  together  as  husband  and  wife,  except  so  far  as  she 
thereupon  took  the  whole  control  of  his  household  and  other  af- 
fairs. The  complainants  charged  that  the  marriage  was  null 
and  void. 

That  on  the  2d  of  May,  1827,  Diana  and  Ann  Smith  procured 
a  will  to  be  drawn  for  his  execution,  by  B.  B.  Phelps,  a  lawyer 
of  Brooklyn.  That  the  instructions  for  drawing  it,  were  given 
by  Diana  as  being  his  answers  to  questions  put  in  Mr.  Phelps's 
presence,  and  which  answers  were  almost  entirely  unintelligible 
to  him ;  and  Fisher  was  too  feeble  and  unsound  in  mind  to  com- 
prehend what  was  addressed  to  him.  Among  other  suggestions 
which  she  made,  was  to  insert  as  a  legatee  and  devisee  Magda- 
leua  Cornelia  Fisher,  represented  by  her  as  the  daughter  of  his 
brother  George  Lawrence  Fisher,  when  she  knew  that  this 
Magdalena  was  not  his  daughter,  but  was  a  suppositious  child, 
falsely  put  forth  as  his  child  ;  and  Diana  had  her  name  thus  in^ 
serted,  to  give  color  and  plausibility  to  the  scheme  of  the  will. 
That  Mr.  Fisher  was  made  to  sign  and  acknowledge  the  will 
prepared  by  Mr.  Phelps,  but  he  did  not  understand  the  eflfect  of 
his  acts,  and  he  was  destitute  of  a  sound  and  disposing  mind, 
and  the  will  is  void.  The  bill  then  sets  forth  the  will,  in  these 
words,  viz. 

"  The  last  Will  and  Testament  of  John  Fisher,  of  the  village 
of  Brooklyn  and  county  of  Kings. 

I,  John  Fisher  aforesaid,  considering  the  uncertainty  of  this 
mortal  life,  and  being  of  sound  mind  and  memory,  blessed  be 
Almighty  God  for  the  same,  do  make  and  publish  this  my  last 
will  and  testament,  in  manner  and  form  following,  that  is  to  say : 
First  I  give  and  bequeath  unto  my  beloved  wife,  Diana  Fishery 
the  house  and  lot  number  thirteen,  on  the  corner  of  Front  street 
and  Dock  street,  in  the  village  of  Brooklyn  and  county  aforesaid ; 
it  being  my  messuage  or  house  wherein  I  now  live,  together  with 
all  the  privileges  and  appurtenances  to  the  same,  to  have  and  to 
hold  the  same  forever. 

Item.  I  give  and  bequeath  unto  my  beloved  wife,  Diana,  all 
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my  money  which  I  have  in  the  Bank  of  America,  being  two 
thousand  dollars,  and  also  in  the  City  Bank,  and  also  in  the 
Merchants  Bank,  and  also  in  the  Long  Island  Bank,  in  the 
village  of  Brooklyn.  It  is  my  intention  that  my  wife  shall 
have  all  my  money  in  the  aforesaid  banks,  be  the  same  more 
or  less. 

liem.  I  give  and  bequeath  unto  my  beloved  wife,  Diana,  all 
my  personal  property,  either  in  money,  bonds,  notes  or  other  se- 
curities, including  rents  due  me,  and  furniture  in  the  said  house* 

Item,  I  hereby  give  and  bequeath  unto  my  beloved  wife, 
Diana,  her  heirs  and  assigns,  all  my  freehold  estate  whatsoever, 
to  hold  to  her  the  said  Diana,  her  heirs  and  assigns  forever. 

Item,  I  hereby  give  and  bequeath  unto  my  little  niece,  Mag- 
dalen Cornelia  Fisher,  daughter  of  my  brother  Lawrence  Fisher, 
deceased,  at  the  decease  of  my  beloved  wife  Diana,  the  one-fourth 
part  of  all  my  estate,  both  real  and  personal,  and  the  interest  of  the 
one-fourth  part  of  my  real  and  personal  property  to  be  paid  her 
yearly  for  her  education. 

Bern.  I  give  and  bequeath  after  the  death  of  my  wife  Diana, 
unto  my  beloved  relations,  to  wit :  the  heirs  of  Maria  Clarke, 
wife  of  Peter  Clarke,  and  the  heirs  of  Eleanor  Clarke,  wife  of 
James  B.  Clarke,  the  heirs  of  Ann  Smyth,  wife  of  Charles 
Smyth,  and  the  heirs  of  Isaac  Rapelye,  to  be  equally  divided 
among  them  share  and  shar^  alike,  of  the  remaining  three- 
fourths  of  my  real  and  personal  estate,  meaning  and  intending 
that  my  niece,  Magdalen  Cornelia  Fisher,  daughter  of  my  bro- 
ther Lawrence  Fisher,  deceased,  shall  have  one-fourth  part  of  my 
said  real  and  personal  estate  as  aforesaid. 

Lastly.  I  hereby  appoint  my  beloved  wife,  Diana,  my  execu- 
trix, together  with  my  beloved  friend  Samuel  A.  Willoughby,  of 
the  village  of  Brooklyn  and  county  aforesaid,  my  executor  of 
this  my  last  will  and  testament ;  and  I  do  hereby  give  unto  my 
said  executrix  and  executor,  authority  and  full  power  to  sell  and 
dispose  of  all,  or  such  parts  of  my  real  estate,  houses,  lands,  &c., 
^  they  may  think  best  and  proper,  hereby  revoking  all  former 
wills  by  me  made. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal» 
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this  second  day  of  May,  one  thousand  eight  hundred  and  twen- 
ty-seven. 

John  Fisher,    [l.  s.] 
Signed,  sealed  and  deUvered,  in  the  > 
presence  of  > 

Wm.  Cornell, 
B.  B.  Phelps, 
Matilda  Jewett." 

The  bill  further  stated,  that  Mr.  Fisher  continued  in  the  same 
paralyzed  and  prostrate  state  of  body  and  mind  after  he  signed 
this  will,  until  he  died  on  the  29th  day  of  June,  1827,  without 
having  signed  any  other  instrument  in  writing  than  those  above 
mentioned,  to  the  complainants  known. 

That  the  two  Mrs.  Clarke's,  either  under  the  second  will  set 
forth,  or  as  sole  heirs  and  next  of  kin,  became  thereujK)n  entitled 
to  his  real  and  personal  estate.  That  G.  Lawrence  Fisher,  his 
surviving  brother,  died  on  the  12th  of  April,  1826,  without  issue. 
That  as  a  part  of  their  design  upon  the  property  of  John  Fisher, 
Diana  and  Ann  Smith,  on  the  25th  day  of  December,  1825,  after 
a  long  series  of  threats,  mingled  with  entreaties,  induced  Law- 
rence Fisher,  a  widower,  without  issue,  to  marry  one  Catharine 
Seaman,  at  the  house  and  in  the  presence  of  his  brother  John  ; 
Lawrence  being  at  the'  time  a  lunatic,  deprived  of  his  senses, 
and  incapable  thereby  of  contracting  marriage.  He  continued  a 
lunatic,  and  on  the  25th  day  of  January,  1826,  was  on  his  pre- 
tended wife's  application,  taken  to  a  lunatic  hospital,  and  there 
remained  until  his  death.  That  she  thereupon,  with  the  aid  and 
instigation  of  Diana  and  Ann  Smith,  falsely  gave  out  that  she 
was  pregnant  by  him,  and  went  about  with  that  appearance,  and 
early  in  November,  1826,  obtained  an  illegitimate  female  infant 
from  the  alms-house,  and  gave  out  that  it  was  her  own  issue  by 
Lawrence  Fisher,  and  has  ever  since  called  it  Magdalena  Corne- 
lia Fisher.  That  this  Catharine  Seaman,  or  Fisher,  married 
Roswell  Saltonstall  in  1826. 

That  since  the  death  of  John  Fisher,  Diana  has  continued  to 
occupy  his  dwelling  house,  and  has  taken  possession  of  his  other 
real  estate. 


NEW  YORK— MARCH,  1846.  359 


Clarke  v.  Sawyer. 


The  bill  claimed  that  the  will  of  1827,  if  otherwise  valid,  was 
Toid  for  repugnancy ;  and  is  so  obscure  and  contradictory,  that 
it  requires  the  construction  of  the  court.  The  bill  then  submit- 
ted several  difierent  views  of  the  meaning  of  the  will,  and  its 
proper  construction,  if  established.  That  on  the  will  being  pro- 
pounqled  before  the  surrogate  of  the  county  of  Kings,  the  com- 
plainants op})osed  its  probate,  but  on  the  25th  day  of  February, 
1828,  it  was  adjudged  by  the  surrogate  to  be  a  valid  will,  and 
admitted  to  probate,  and  letters  testamentary  granted  to  Diana, 
and  S.  A.  Willoughby ;  and  that  the  complainants  have  appealed 
to  the  chancellor  from  the  surrogate's  decree. 

The  bill  prayed  for  an  answer  on  oath ;  for  an  issue  at  law  of 
devisavii  vel  mm;  that  if  the  will  be  found  invalid,  Diana  and 
the  executor  be  decreed  to  give  up  all  the  property  and  papers  of 
the  decedent,  and  account  for  all  they  had  received ;  for  an  in- 
junction and  receiver;  that  if  the  will  be  declared  valid,  the 
gifts  therein  to  Magdalena  Cornelia  Fisher  should  be  declared 
void ;  and  the  other  clauses  and  provisions  of  the  will  should  be 
construed  and  expounded  by  the  court,  according  to  the  complain- 
ant's views  of  their  effect,  and  the  personal  estate  secured,  if 
Diana  had  any  life  interest  therein ;  and  for  general  relief. 

The  answer  of  Diana  Fisher  and  Samuel  A.  Willoughby,  ad- 
mitting the  complainant's  relationship  to  John  Fisher,  his  family 
and  death,  and  such  other  facts  stated  in  the  bill  as  are  not  men- 
tioned in  this  abstract,  was  substantially  as  follows ;  (Willoughby 
answering  chiefly  on  information  and  belief,  except  as  stated :) 

They  admitted  John  Fisher's  apoplectic  attack,  in  May  1823, 
and  its  immediate  effect  on  his  mind  and  body,  as  charged  in  the 
bill,  but  said  that  he  was  then  only  sixty-six  years  of  age.  That 
the  apoplexy  finally  turned  to  and  terminated  in  the  palsy,  and 
he  continued  permanently  more  or  less  under  the  influence  of  the 
latter  disease,  and  by  reason  of  it  was  unable  to  use  his  limbs  free- 
ly, and  at  times  spoke  very  indistinctly ;  but  Mrs.  Fisher  denied 
that  he  was  so  weakened,  deranged,  and  imbecile  and  unsound 
in  mind,  as  to  be  unable  to  comprehend,  except  in  a  slight  de- 
gree, what  was  said  to  him,  or  that  he  was  incapable  of  compre- 
hending or  transacting  business  of  any  kind,  except  during  a 
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short  period,  after  his  apoplectic  attack.  Willoughby  stated  that 
he  never  visited  Fisher  after  that,  except  once  in  the  spring  of 
1827,  when  the  latter  appeared  perfectly  sound  in  his  mind  ;  and 
he  always  heard  while  Fisher  was  alive,  that  he  was  able  to 
transact  any  kind  of  business,  except  just  after  his  attack  in 
1823. 

They  traversed  the  charge  as  to  Mrs.  Cornelia  Fisher's  con- 
duct towards  her  husband  in  procuring  a  will,  and  her  efforts  to 
have  one  made.  They  admitted  that  James  B.  Clarke  prepared 
such  a  will  as  is  first  mentioned  in  the  bill,  and  that  it  was  exe- 
cuted by  John  Fisher  during  her  life  time,  and  Clarke  and  the 
witnesses  to  the  will  believed  him  capable  of  making  a  valid 
will,  and  the  defendants  aver  that  he  was  so  capable. 

Diana  Fisher  denied  that  his  first  wife's  death  produced  the 
effect  on  FisherNs  mental  faculties  stated  in  the  bill ;  or  that  they 
were  in  a  better  state  for  a  fortnight  or  some  short  period  after 
her  death,  than  they  were  between  May  3,  1823,  and  his  death  ; 
or  that  it  was  only  during  that  short  period,  that  he  was  capable 
of  executing  a  will. 

The  answer  stated  that  Diana  came  to  live  at  Fisher's  house 
on  the  2d  of  June,  1823,  as  the  companion  of  her  sister,  Mrs.  F., 
at  the  request  of  her  sister,  and  of  Mrs.  Eleanor  Clarke,  and 
with  Fisher's  approbation ;  and  she  resided  there  till  his  death. 
At  the  death  of  Mrs.  Cornelia  F.,  Mrs.  Hawksworth,  who  then 
and  previously  resided  in  the  house,  took  the  whole  charge  and 
superintendence  of  the  domestic  affairs  of  F.,  and  the  principal 
-care  of  his  person  devolved  upon  her.  The  answer  denied  that 
any  of  his  relatives  were  excluded  or  deterred,  or  prevented  from 
visiting  him,  or  from  his  care  or  charge,  or  from  bestowing  upon 
him  all  the  attention  and  care  they  chose ;  or  that  Diana  was 
ever  uncivil,  or  used  insulting  or  opprobrious  language  to  Mrs. 
Olarke ;  or  ^that  Mrs.  Hawksworth  ever  was  or  did,  except  once 
when  Mrs.  C.  found  fault  with  some  domestic  arrangement  of 
Mrs.  H.,  and  there  was  warmth  and  harsh  language  on  both 
sides. 

The  answer  denied  that  after  Mrs.  C.  F.'s  death,  Diana  and 
Mrs.  H.,  or  either  of  them,  made  any  attempts  to  procure  Fisher 
to  make  a  will ;  but  it  admitted  that  as  Diana  understood,  Mrs* 


NEW  YORK— MARCH,  1846.  361 

Clarke  v.  Sawyer. 

Eleanor  Clarke  desired  to  have  such  will  made  to  shut  out  P.'a 
German  relations.  That  four  days  after  Mrs.  C.  F.'s  death,  such 
new  will  was  executed  by  Fisher.  That  Doughty  first  drew  a 
codicil  to  the  former  will,  which  from  some  cause  unknown  to 
the  defendant,  was  not  executed,  and  he  then  drew  a  will,  such 
as  is  stated  in  the  bill,  and  it  was  executed  by  Mr.  Fisher.  Jas. 
B.  Clarke  was  present  at  its  execution,  and  appeared  to  control 
and  manage  the  business.  Diana  and  Mrs.  Hawksworth  were 
requested  to  leave  the  room  before  it  was  read  to  F.,  and  no  one 
was  permitted  to  be  present  then  and  at  its  execution,  except 
Clarke  and  Doughty,  and  the  persons  invited  by  them.  The 
auswer  denied  that  Fisher's  mental  faculties  were  then  in  a  bet- 
ter state  than  they  had  been  for  several  months  previous,  or  than 
they  were  from  thence  to  the  day  of  his  death.  The  defend- 
ants knew  nothing  of  Mrs.  Ann  Smith's  acts  in  regard  to  the 
will,  or  of  the  alleged  instructions  to  Doughty  ;  and  they  denied 
the  alleged  interference  with  its  execution,  and  threats  subse- 
quent thereto. 

That  within  a  month  after  Diana's  marriage  with  Mr.  Fisher, 
he  expressed  his  determination  to  cancel  that  will,  and  sent  for 
it,  and  took  it  in  his  hands  and  tore  the  seal  from  it  for  the  pur- 
pose of  revoking  it. 

The  answer  denied  that  Fisher's  mind  began  to  sink  and  de- 
cay shortly  or  at  any  time  after  that  will  was  executed  ;  or  that 
he  became  imbecile  or  unsound  in  mind  after  that,  as  charged  in 
the  bill.  It  stated  on  the  contrary,  that  the  state  of  his  mental 
faculties  improved  thereafter,  and  during  the  last  year  of  his  life, 
they  were  stronger  and  sounder  than  when  that  will  was  execu- 
ted. It  denied  that  he  was  unable  during  that  period,  to  rise  or 
help  himself,  or  satisfy  his  natural  wants ;  or  that  from  his  in- 
capacities or  any  cause,  he  became  entirely  dependent  upon  or 
under  the  control  of  those  having  the  charge  and  superinten- 
dence of  his  person.  His  bodily  health  and  condition  were  very 
much  impaired. . 

The  answer  denied  that  there  was  any  fraudulent  combina- 
tion to  revoke  the  will,  or  that  there  was  any  attempt  by  Diana 
or  any  one  with  her  assent,  to  avail  herself  of  the  weakened  and 
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passive  state  of  Fisher's  mental  faculties  to  procure  a  will  or  dis- 
position of  his  estate  in  her  favor. 

After  his  first  wife's  death,  Mrs.  Hawksworth  with  his  assent 
managed  his  household  afiairs,  but  according  to  his  direction  and 
wishes ;  and  under  his  supervision  and  direction,  managed  his 
business  and  concerns ;  but  she  paid  no  money,  except  small 
sums  for  current  family  expenses,  and  gave  no  receipts  and 
signed  no  checks,  without  consulting  him  and  obtaining  his  as- 
sent. Diana  had  nothing  to  do  with  any  of  these  matters  until 
after  her  marriage. 

The  answer  denied  that  Fisher  at  any  period  after  his  first 
wife's  death,  was  incapable  of  transacting  or  understanding  bus- 
iness of  any  description,  or  was  subservient  to  or  dependent  upon 
those  having  charge  of  his  person,  by  reason  of  his  mental  imbe- 
cility or  unsoundness  of  mind,  or  from  any  other  cause. 

The  answer  denied  that  there  was  any  combination  or  agree- 
ment to  procure  Fisher  to  marry  Diana,  or  that  she  or  Ann  Smith 
or  Mrs.  Hawksworth  ever  urged  or  persuaded  him  to  marry  any 
body,  or  said  any  thing  to  him  to  that  effect,  and  it  denied  all 
the  charges  in  the  bill  on  that  subject.  It  admitted  the  marriage 
between  F.  and  Diana,  and  that  none  of  his  relatives,  except  his 
brother,  were  present ;  but  it  denied  that  it  took  place  without 
the  knowledge  of  his  relatives  and  former  friends.  Fisher  at 
that  time  though  enfeebled  in  body,  was  not  entirely  helpless  or 
impotent.  His  mental  faculties  at  that  time,  were  little  if  at  all 
affected  by  his  disease.  He  comprehended  the  meaning  and  ef- 
fect of  the  ceremony,  and  gave  the  clergyman  and  witnesses  most 
clear  and  satisfactory  evidence  of  his  capacity.  The  answer  de- 
fied that  no  change  took  place  in  their  manner  of  life  after  the 
marriage,  and  avers  that  it  was  actually  consummated,  and  ever 
after  during  his  life,  they  cohabited  together  as  man  and  wife. 

The  answer  denied  that  it  was  ever  agreed  between  Diana  and 
Ann  Smith,  that  any  will  should  be  drawn ;  or  that  any  will 
was  ever  drawn  with  intent  to  avail  herself  of  the  alleged  weak 
and  imbecile  state  of  Fisher's  mind,  to  induce  him  to  execute  it. 
it  averred  that  the  last  will  was  drawn  at  his  express  request, 
and  at  his  request  Diana  sent  for  Mr.  Phelps.  ThatTisher's  con- 
versation not  being  so  intelligible  to  strangers,  as  to  those  familiar 
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with  him,  she  inquired  his  wishes  from  time  to  time  while  the 
will  was  framing,  and  truly  repeated  the  same  to  Phelps,  who 
wrote  down  the  same  and  read  it  to  Fisher,  and  received  his  as- 
sent to  it  before  writing  down  any  other  answer.  And  this  course 
was  pursued  as  to  all  the  items  of  the  will.  The  answer  denied 
giving  any  instructions  to  Phelps,  except  by  .thus  repeating  to  him 
what  F.  said  or  directed  ;  and  denied  making  any  suggestion  to 
him  as  to  the  disposal  of  his  estate,  except  that  she  asked  him 
what  he  intended  to  do  with  Magdalena  Cornelia  Fisher, 
whom  Diana  believed  was  his  niece,  and  of  whose  legitima- 
cy, she  had  then  never  heard  or  entertained  a  doubf.  It  also 
denied  that  F.  was  then  incapable  of  comprehending  what  was 
said  to  or  inquired  of  him,  or  assented  to  whatever  she  address- 
ed to  him,  without  understanding  it.  On  the  contrary  he  was 
then  perfectly  sound  in  mind,  and  competent  to  understand  every 
thing  that  was  said  to  or  inquired  of  him,  and  as  she  believed, 
did  perfectly  understand  every  thing  which  she  or  Phelps  said  to 
him.  The  answer  denied  any  fraudulent  purpose  or  intention 
in  mentioning  Magdalena's  name;  but  Diana  mentioned  her 
name,  because  she  believed  Magdalena  as  his  niece,  was  entitled 
to  his  attention  and  bounty. 

The  answer  then  stated  the  drawing  of  the  will  by  Phelps 
from  his  memoranda,  during  which  Diana  was  absent  from  the 
room,  and  Phelps  read  it  slowly  to  Fisher,  who  clearly  and  dis- 
tinctly assented  to  it,  and  then  signed  it  and  executed  it  in  proper 
form.  That  he  at  that  time  perfectly  understood  and  compre- 
hended the  will  and  the  effect  of  his  acts,  and  signed  and  publish- 
ed it  of  his  own  free  will,  uninfluenced  by  the  suggestions  of  any 
person.  That  he  had  all  the  requisite  intelligence  to  make  a 
will,  and  possessed  a  sound  and  disposing  mind,  memory  and 
understanding. 

From  the  day  of  its  execution  till  the  day  of  his  death,  Fisher's 
mind  was  sound  and  competent  to  transact  business,  and  his 
bodily  health  continued  the  same  as  it  had  been  for  several  years 
before,  and  he  sat  up  in  his  chair  nearly  half  of  the  day  that  he 
died.  That  he  signed  and  acknowledged  four  deeds  conveying 
real  estate,  the  day  preceding  the  day  of  his  death,  all  of  which 
were  sent  to  him  for  execution  by  James  B.  Clarke,  and  we^a 
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brought  by  his  son  Edward,  and  were  executed  in  the  latter's 
presence.  That  after  the  will,  till  his  death  or  near  that  date, 
Fisher's  mind  was  sufficiently  sound  to  comprehend  and  con- 
firm a  will,  and  to  transact  any  business. 

The  answer  insisted  on  the  validity  of  the  will,  and  of  the 
marriage,  and  that  by  virtue  of  and  under  the  will,  the  estate  of 
Fisher  was  vested  in  his  wife  Diana.  It  denied  any  participa- 
tion or  knowledge  in  or  of  the  alleged  fraud  perpetrated  on  Law- 
rence Fisher,  and  the  supposititious  issue  produced  and  set  up  by 
his  wife  :  and  it  denied  that  he  was  a  lunatic  when  married,  or 
was  deprived  of  his  reason.  It  also  traversed  the  menaces  and 
entreaties,  and  other  matters  stated  in  the  bill,  against  the  pro- 
priety and  validity  of  that  marriage.  It  admitted  that  some  time 
after  his  marriage,  he  became  a  lunatic,  and  was  confined  till 
his  death,  but  the  defendant  was  ignorant  upon  whose  applica- 
tion ;  and  she  was  wholly  ignorant  of  any  falsehood  or  deception 
in  respect  of  his  alleged  issue.  She  believed  the  child  was 
the  lawful  child  of  George  Lawrence  Fisher. 

By  the  answer,  Diana  Fisher  claimed  the  whole  estate  of  John 
Fisher  as  her  absolute  property,  and  that  the  latter  clauses  of  the 
will  being  repugnant  to  the  first,  were  inoperative.  But  she 
avowed  her  readiness  to  conform  to  the  decision  of  the  court,  if 
it  should  decide  that  she  took  only  a  life  interest  under  the 
will. 

The  cause  was  put  at  issue  by  a  replication.  The  infant  an- 
swered by  her  general  guardian.  Before  the  adults  had  put  in 
their  answer,  the  chancellor  on  an  appeal  from  the  decree  of  the 
surrogate  of  the  county  of  Kings,  granting  probate  of  the  will  of 
John  Fisher,  reversed  that  decree  on  the  28th  of  August,  1828, 
and  adjudged  that  the  will  was  invalid  as  a  will  of  personal  es- 
tate. {Clarke  v.  Fisher^  1  Paige,  171.)  An  appeal  was  taken 
from  the  chancellor's  decree,  to  the  court  for  the  correction  of 
errors,  but  before  it  was  argued,  a  compromise  was  made  as  to 
the  personal  estate  of  the  decedent,  and  an  arrangement  as  to  the 
rents  and  profits  of  the  real  estate,  during  the  pendency  of  this 
suit    The  personal  property  thus  ceased  to  be  litigated. 

At  a  later  period,  under  the  sanction  of  the  court,  an  agreement 
was  made  by  and  between  the  complainants  and  the  guardian 
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ad  litem  of  the  infant,  Magdalena  Cornelia  Fisher,  by  which  the 
latter  was  to  relinquish,  for  a  specific  sum,  all  her  claim  to  the 
estate  of  John  Fisher;  and  the  decree  in  this  suit  was  to  carry 
this  agreement  into  effect,  irrespective  of  the  result  as  to  Diana 
Fisher. 

In  the  controversy  before  the  surrogate,  on  the  probate  of  the 
will,  in  1827,  the  parties  had  gone  fully  into  the  testimony  bear- 
ing on  its  validity,  all  of  which  was  taken  in  writing  by  the  sur- 
rogate, and  was  printed  on  the  appeal  from  the  Chancellor's  de- 
cree. This  suit  having  slumbered  a  great  many  years,  it  was 
finally  agreed,  on  its  again  moving,  that  each  party  should  be  at 
liberty  to  read  at  the  hearing,  the  testimony  so  taken  before  the 
surrogate,  or  any  of  it,  in  the  same  manner  as  if  it  had  been 
taken  before  an  examiner  in  chancery.  Accordingly,  no  other 
testimony  w^  produced  or  read  on  eitlier  side. 

The  following  is  a  synopsis  of  the  testimony  read  at  the  hear- 
ing; stating  in  general  terms,  that  portion  of  it  given  by  others 
than  physicians,  which  related  to  the  period  previous  to  the  death 
of  Mrs.  Cornelia  Fisher. 

Benajah  B.  Phelps,  for  the  defendants,  testified  that  he  was 
one  of  the  subscribing  witnesses  to  the  will.  He  saw  Mr. 
Fisher  sign  it  in  his  presence,  and  that  of  one  of  the  other  wit- 
nesses.. Mr.  F.  acknowledged  the  will  in  the  presence  of  all 
three,  by  replying  yes,  to  the  inquiry  if  he  acknowledged  his 
signature  to  the  will  and  as  his  last  will  and  testament ;  and  all 
three  witnesses  subscribed  it  at  the  same  time,  in  the  testator's 
presence.  When  he  signed  the  will,  he  was  sitting  in  his  chair 
near  the  bed,  and  wrote  on  a  small  stand  placed  before  him. 
The  witness  wrote  the  will.  On  his  arrival,  Mrs.  Fisher  told  F., 
who  was  in  bed,  there  was  a  person  to  write  his  will,  and  asked 
him  if  he  was  ready.  He  inclined  his  head,  using  a  word  which 
the  witness  understood  to  be,  f/es.  Mr.  and  Mrs.  F.  then  con- 
versed about  the  disposition  of  his  property.  Witness  could  not 
understand  all  F.  said,  and  received  some  explanations  from  Mrs. 
F.,  and  in  some  instances  applied  to  F.,  before  writing  the  memo- 
randa from  which  he  drew  the  will,  to  ascertain  if  Mrs.  F.  had 
repeated  F.'s  ideas  correctly.  He  made  memoranda  of  the  tes- 
tator's wishes  in  this  mode,  and  after  completing  those,  he  forth- 
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with  drew  up  the  will  from  such  memoranda,  and  when  com* 
plated,  he  read  it  over  to  F.,  who  assented  to  it,  and  then  executed 
it.  The  witness  discovered  nothing  to  the  contrary  of  a  sound 
mind ;  he  was  not  much  acquainted  with  F.  so  as  to  judge,  but 
his  impressions  were,  F.  was  capable  to  execute  a  will.  From 
the  conversation  with  him,  the  witness  judged  him  to  be  of  sound 
mind.  He  seemed  to  be  affected  in  his  speech,  and  gave  no  con- 
nected directions  as  to  his  will,  but  when  the  provisions  of  it 
were  mentioned  to  him,  he  assented  to  them.  Each  provision 
was  read,  canvassed  and  talked  over,  in  his  presence.  When 
they  came  to  that  respecting  his  money,  he  mentioned  the  seve- 
ral banks  in  which  it  was,  but  in  broken  speech. 

It  was  difficult  for  the  witness  to  understand  him  on  account 
of  his  broken  speech.  Mrs.  F.  asked  him  about  different  parts 
of  his  property,  how  he  wished  to  provide  for  such  and  such 
persons,  and  he  would  then  reply.  While  she  was  out^of  the 
room,  witness  asked  him  about  the  provisions  made  for  her,  if 
they  were  agreeable  to  his  views,  to  which  he  assented.  When 
she  was  about  to  pay  witness  for  drawing  the  will,  she  unfolded 
ten  dollars,  and  asked  F.  if  she  should  pay  that,  or  more.  He 
replied,  "iVo,  that  is  enough."  Witness  discovered  nothing 
throughout,  but  that  the  testator  possessed  his  faculties,  and  was 
of  sound  mind.  On  appointing  executors,  witness  proposed 
Mrs.  F.'s  name,  and  she  proposed  Mr.  Vanderveer.  On  witness' 
mentioning  that  three  executors  would  increase  the  expense,  F. 
said  two  were  enough,  and  directed  it  so.  In  May,  1826,  wit- 
ness called  at  F.'s  house  and  saw  him,  to  obtain  his  assent  to 
certain  legal  proceedings.  He  saw  Mrs.  F.,  who  referred  him  to 
F.,  who  was  lying  in  bed.  Witness  stated  the  matter  to  him, 
and  he  gave  his  assent.  To  all  appearance,  Mr.  F.  was  in  the 
same  state  then,  as  be  was  in  May,  1827,  when  the  will  was 
drawn. 

On  cross-examination,  Mr.  Phelps  testified,  that  when  he  went 
to  draw  the  will,  he  first  met  with  Mrs.  Smith,  the  sister  of  Mrs. 
Fisher,  who  told  him  what  he  had  been  sent  for,  that  Mr.  F. 
was  sick  and  weakly,  but  possessed  his  faculties  to  make  a  will. 
Mrs.  S,  was  not  present  when  the  notes  were  taken  down,  or 
when  the  will  was  drawUf  nor  any  one  ei^cept  Mr.  and  Mrs.  F. 
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Witness  cannot  say  the  testator  gave  any  instructions  which 
were  intelligible  to  him,  unassisted  by  Mrs.  F.'s  explanations ; 
which  induced  an  extraordinary  vigilance  on  the  part  of  witness 
to  get  at  Mr.  F.'s  meamng  and  intention.  Mrs.  F.  would  inquire 
of  him  how  he  wished  to  dispose  of  this  and  that  property,  and 
would  repeat  his  answer  to  witness,  who  then  put  the  question 
to  the  testator,  who  assented  to  it.  This  course  was  pursued 
with  all  the  provisions  of  the  wilL  Witness  did  not  hear  Mrs. 
P.  dictate  to  F.  how  he  should  dispose  of  any  part  of  his  proper- 
ty, otherwise  than  that  she  mentioned  his  brother's  little  daughter, 
and  said  she  ought  to  be  provided  for,  and  asked  what  he  in- 
tended to  do  for  her.  Witness  had  seen  the  testator  only  once 
before  this,  and  does  not  think  his  opportunity  sufficient  to  ena- 
ble him  to  give  an  opinion,  on  wliich  the  court  could  rely,  as  to 
the  soundness  of  the  testator's  mind  when  the  will  was  made. 
He  discovered  nothing  in  F.'s  manner  or  conversation,  which  in« 
dicated  a  deranged  mind.  Instead  of  repugnance,  he  appeared 
by  his  manner,  desirous  to  have  the  will  drawn.  He  did  not 
laugh  as  witness  saw,  but  had  a  coughing  fit,  which  was  caused 
in  part,  as  witness  supposed,  by  a  burst  of  feeling.  Witness  sup-^ 
posed  his  disease  was  palsy.  He  was  in  bed  most  of  the  time, 
and  was  assisted  to  get  out  of  his  bed  into  his  chair  by  Mrs.  F., 
and  appeared  very  infirm.  He  signed  the  will  without  any  aid, 
and  sat  up  half  an  hour  in  his  chair,  no  one  supporting  him ; 
and  witness  left  him  sitting  there.  When  applied  to  by  witness, 
as  to  what  Mrs.  F.  had  said,  he  did  not  attempt  to  speak,  but 
gave  his  assent,  bowed  his  head,  and  witness  understood  and 
believed  he  said  yes.  Witness  recollects  that  Mr.  P.  gave  his 
assent  in  writing. 

Matilda  Jewett,  for  the  defendants.  Is  one  of  the  sub- 
scribing witnesses  to  the  will,  and  proved  its  publication  and  her 
signature,  as  stated  by  Mr.  Phelps.  Knew  Mr.  F.  twelve  or 
fourteen  years,  and  in  her  opinion  he  was  of  sound  mind  when 
he  executed  the  will,  and  was  so  at  all  times  when  she  saw  him. 
He  acted  as  if  under  no  restraint,  when  he  acknowledged  it. 

Cross-examined.  Witness  lived  with  her  father  and  sisters,  in 
the  same  house  with  Mr.  F.,  but  in  distinct  apartments,  after 
May  1, 1826.    During  that  time  she  sometimes  went  into  his 
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room  to  see  him,  and  asked  him  how  he  was.  He  would  some- 
times answer  "  better,"  and  soinetimes  say  he  was  not  so  well. 
Occasionally  when  Mrs.  F.  was  absent,  she  went  to  his  room 
and  asked  if  he  would  have  any  thing  to  eat  or  drink,  to  which 
he  would  bow  his  head  and  point  to  the  closet  or  table,  and  some 
times  would  shake  his  head.  Shortly  before  his  death,  when 
alone,  he  called  her  name  distinctly,  and  she  believes  her  sister's 
name,  wishing  to  receive  some  assistance.  And  within  a  few 
months  of  his  death,  on  her  helping  him  to  metheglin,  he  pointed 
to  the  decanter,  and  told  her  to  "take  some."  She  thinks  the 
impediment  in  his  speech,  was  owing  to  the  soreness  of  his 
mouth,  as  he  spoke  better  at  sometimes  than  at  others.  While 
she  lived  in  the  house,  she  thinks  the  testator  had  capacity  to 
make  a  bargain,  or  to  receive  and  pay  money.  Mrs.  F.  mana- 
ged the  affairs  of  his  family  generally,  bought  and  paid,  and 
received  rents  from  witness  and  her  sister.  He  had  not  been  so 
well  a  short  time  before  the  will  was  signed,  but  at  that  time 
was  better,  and  as  well  as  he  had  commonly  been.  The  day 
before  his  death,  he  was  sitting  up  in  his  chair,  and  bowed  to 
her  as  she  passed  the  door,  and  appeared  to  be  as  well  as  he  usu- 
ally had  been.  She  knew  of  Mrs.  E.  Clarke  calling  two  or 
three  times  to  see  him,  and  a  daughter  of  P.  Clarke's,  once  or 
twice.  They  were  not  ill-treated  to  her  knowledge.  The  wit- 
ness named  eight  or  nine  persons  who  sometimes  called  to  see 
the  testator,  within  her  observation. 

William  Cornell,  for  the  defendants,  saw  Mr.  F.  sign  the 
will,  and  witnessed  it.  F.  took  up  his  pen  and  signed  it,  and 
then  acknowledged  it.  He  appeared  to  be  rational,  and  when 
witness  asked  him  how  he  was,  he  replied,  very  well.  Has  no 
doubt  F.  was  aware  he  was  executing  his  will.  Cross-examined. 
It  was  not  Mrs.  F.  who  asked  him  to  come  in  and  witness  the 
will.  The  will  was  read  over  by  Phelps  to  F.,  before  it  was 
signed.  Witness  was  in  the  room  half  to  three-fourths  of  an 
hour.  Knew  F.  about  thirty  years.  F.'s  body  was  weak. 
When  he  went  out  to  take  the  air  in  a  carriage,  he  was  helped 
out  of  his  room  into  the  carriage.  When  he  signed  the  will,  he 
was  no  worse,  and  was  much  the  same  as  he  had  been  from  the 
1st  of  May,  1826,  during  which  time  witness  lived  in  the  same 
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house.  His  speech  was  injured,  but  his  intellects  did  not  seem 
to  be  impaired.  The  rooms  were  hired  by  witness  with  the 
consent  of  Mr.  P.    His  daughter,  Mrs.  Jewett,  paid  the  rent. 

Dr.  Charles  Ball,  for  the  complainants,  knew  Mr.  F.  fif- 
teen or  sixteen  years.  Attended  him  as  a  physician  from  May 
3,  1823,  till  the  last  of  July,  and  thinks  he  prescribed  for  him  in 
1824,  and  had  a  fair  opportunity  of  forming  an  opinion*of  his 
mind.  His  apoplexy  for  a  time  deprived  him  of  his  senses,  and 
left  him  very  childish.  His  bodily  health  afterwards  improved 
a  little,  but  his  mind  became  if  any  thing  more  childish.  Wit- 
ness thinks  in  the  latter  part  of  the  time,  his  mind  was  such,  that 
any  one  of  his  particular  friends  might  persuade  him  to  do  what 
they  pleased  with  his  property,  or  to  make  such  a  will  as  woultl 
suit  them.  At  times  he  had  lucid  intervals  and  appeared  more 
rational.  His  mind  gradually  decayed  while  witness  attended 
him,  up  to  1824.  This  opinion  is  formed  from  his  crying  like  a 
child  when  spoken  to,  and  his  manner  being  like  that  of  a  child, 
rather  than  one  having  his  faculties.  He  would  change  his  for- 
mer feelings  like  a  child,  on  being  told  any  thing  to  divert  his 
mind.  He  seemed  generally  to  understand  the  questions  witness 
put  to  him,  but  did  not  try  him  on  any  complex  questions.  Had 
no  occasion  to  put  such,  and  should  suppose  he  was  not  capable 
of  answering  them.  Thinks  testator's  mind  was  not  sufficiently 
strong  to  dwell  long  on  any  subject.  Apoplexy  leaves  patients 
frequently  childish,  and  occasionally  idiotic,  particularly  the 
aged.  Judged  him  to  be  about  seventy.  His  complaint  termi- 
nated in  palsy.  His  brain  was  partially  afiected.  His  speech 
was  very  much  impaired,  though  towards  the  close  of  July, 
1823,  it  became  so  far  intelligible  that  some  words  could  be  un- 
derstood. Witness  occasionally  called  on  him  as  a  friend,  till 
shortly  after  his  first  wife's  death,  and  perceived  no  difference  in 
the  state  of  his  mind.  The  defect  of  speech  entered  with  other 
things,  into  witness's  estimate  of  the  state  of  his  mind.  Cross- 
examined.  Attended  the  first  Mrs.  F.  in  her  last  illness  once  or 
twice  a  day,  and  during  that  prescribed  once  for  F.  Witness 
recollects  no  subject  on  which  he  talked  with  F.  except  his  com- 
plaints, but  has  no  doubt  he  talked  on  other  subjects.  At  first  F. 
did  not  understand  his  questions  about  his  health,  but  did  at  the 
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close  of  July,  1823«  Does  not  recollect  any  conversation  with 
F.,  or  any  answer  given  by  him,  from  which  he  inferred  F.  was 
of  unsound  mind.  Testator's  palsy  was  not  a  decided  case  of 
hemiplegia ;  both  bands  and  feet  were  affected,  and  one  side 
more  than  the  other.  Palsy  would  affect  the  speech,  although 
the  mind  might  not  be  affected.  As  a  general  rule,  the  mind  is 
weakened  by  the  weakness  of  the  body,  but  he  has  known  in- 
stances of  extreme  bodily  weakness,  terminating  in  death,  where 
the  mind  was  apparently  not  impaired.  The  testator  laughed 
and  cried  like  a  child.  It  is  not  unu&ual  for  persons  to  cry  in 
extreme  bodily  weakness,  though  their  minds  are  not  affected, 
except  by  the  disease  ;  but  it  is  not  usual  for  persons  to  laugh  in 
such  circumstances. 

J.  V.  E.  Vandenhoef,  for  the  complainants.  While  Dr.  BaH 
attended  Fisher  as  a  physician,  witness  went  at  his  direction  to 
electrize  Mr.  F.,  which  he  did  from  twelve  to  twenty  times,  du- 
ring a  period  of  a  month.  He  concurred  with  Dr.  Ball  as  to  F.'s 
laughing  and  crying,  and  his  childish  conduct,  and  thought  from 
the  circumstances,  his  mind  was  impaired,  but  did  not  talk 
enough  with  him  to  judge  distinctly.  His  speech  improved  du- 
ring the  time. 

Dr.  Matthew  Wendell,  for  the  complainants.  First  saw  F. 
about  ten  days  after  his  attack,  in  consultation  with  Dr.  Ball  and 
Dr.  Post.  Had  previously  known  him  as  a  man  of  strong  mind. 
At  that  time,  his  mind  was  entirely  prostrated,  and  his  speech 
inarticulate.  His  attack  was  a  severe  one,  and  was  originally  on 
the  brain.  Such  attacks  affect  the  mind  more  than  those  com- 
mencing in  the  extremities.  Old  age  usually  has  ati  unfavorable 
effect  on  the  disease,  but  the  aged  will  sometimes  recover  from  a 
paralytic  attack,  after  the  brain  has  been  affected,  and  be  as 
sound  as  ever ;  but  recollects  no  such  instance  where  the  disease 
was  protracted  more  than  three  months.  Witness  visited  testa- 
tor a  number  of  times,  and  saw  him  again  but  not  as  a  physician, 
(and  not  more  than  two  or  three  times,)  in  1824,  during  his  first 
wife's  last  sickness.  He  had  then  improved  but  little  in  body, 
and  his  mind  appeared  about  the  same  as  in  June.  He  smil^ 
vacantly  and  looked  pleased,  when  witness  shook  hands  with 
him.    His  smile  indicated  fatuity,  and  he  was  then  incapable  of 
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understanding  ordinary  business  in  any  degree.  Thinks  if  his 
disease  continued  a  year  longer,  it  would  be  impossible  for  him 
to  recover  in  a  degree  sufficient  to  transact  ordinary  business. 
Witness  never  saw  him  after  his  first  wife's  death. 

Cross  examined.  Does  not  recollect  speaking  to  P.  except  to 
say  "  how  do  you  do,"  in  1824  ;  nor  that,  on  more  than  one  oc- 
casion. His  visits  as  physician,  were  within  a  month  of  his 
first  attack.  Apoplexy  invariably  attacks  the  brain,  and  it  is 
common  for  persons  to  recover  their  faculties  in  cases  of  apo- 
plexy. Palsy  uniformly  affects  the  nervous  system,  and  it  is  un- 
common for  persons  having  palsy  to  recover  entirely  the  use  of 
their  limbs.  Witness  has  attended  a  number  of  cases  of  palsy, 
where  the  patients  recovered,  when  the  attack  was  hemiplegia^ 
which  always  affects  the  brain.  Does  not  recollect  any  cases  in 
his  practice,  where  the  disease  has  continued  more  than  six  or 
eight  months  or  a  year,  that  the  patient  recovered. 

Dr.  Charles  Rowland,  for  the  complainants. 

Knew  Mr.  F.  though  not  particularly  acquainted  with  him.  In 
March,  1827,  witness  rented  of  F.  from  the  first  of  May,  a  house 
next  door  to  the  latter's  residence.  Made  the  bargain  with  Mrs. 
F.  in  the  testator's  presence.  He  took  no  part  in  it.  She  would 
say,  Mr.  F.  will  not  agree  to  this  and  that,  and  turn  and  repeat 
the  same  to  him,  and  he  would  shake  his  head  and  utter  some- 
thing which  witness  understood  to  mean  no  ;  and  to  the  propo- 
sitions to  which  she  agreed,  she  said  to  F.  *'  you  will  agree  to 
this,"  and  he  in  the  same  manner  assented.  The  contract  was 
drawn  up  there.  Mrs.  F.  dictated  to  witness  and  to  the  testator, 
and  he  in  no  instance  disagreed  with  her.  Witness  saw  the  lesta- 
tor  in  all  about  seven  times,  and  every  time  but  once  in  bed.  The 
last  time  was  the  end  of  April.  Witness  thought  his  mind  was 
very  weak,  and  that  he  was  entirely  under  the  influence  of  his 
wife,  and  that  she  could  have  induced  him  to  execute  any  contract 
she  pleased.  Witness  would  have  hesitated  to  take  an  obligation 
from  him  for  any  considerable  amount,  doubting  whether  it  would 
have  been  good  in  law.  Witness  thought  on  the  occasions  lie  saw 
the  testator,  that  he  was  not  capable  to  make  a  contract  without 
dictation  or  assistance.  Observed  the  testator  laugh  and  cry  a 
number  of  times,  but  not  without  cause.    In  this  he  appeared  very 
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childish,  particularly  his  crying.  Witness  observed,  and  thought 
from  the  testator's  countenance  there  was  a  want  of  intelligence. 
There  appeared  to  be  a  rolling  and  staring  of  his  eyes,  more  or 
less,  which  is  common  in  palsy. 

Cross  examined.  Witness  cannot  say  whether  the  testator 
was  paralytic.  Was  not  called  upon  to  attend  him.  If  he  bad 
hemiplegia,  his  speech  and  nervous  system  would  necessarily  be 
affected.  In  severe  cases  of  palsy,  it  i^  not  uncommon  for  the 
patient  to  have  a  nervous  affection,  similar  to  hysteria,  which 
causes  convulsive  motions  resembling  crying,  on  very  slight 
emotions  of  the  mind.  Witness  does  not  recollect  any  conver- 
sation with  the  testator,  except  to  ask  him  how  he  did,  and  once 
more  particularly  as  to  his  health  ;  and  he  always  answered  in 
the  negative  or  affirmative.  Judged  of  his  mind,  not  by  what  he 
said  or  did,  but  from  his  doing  nothing  except  through  the  in- 
strumentality of  his  wife.  As  to  the  latter,  all  the  witness  knows 
is  in  relation  to  his  lease  before  stated. 

Robert  Lowther,  for  the  complainants.  Was  employed  as 
nurse  for  Mr.  Fisher,  from  the  first  of  June,  1823,  to  May  4, 
1824.  His  bodily  health  was  very  poor,  he  could  not  walk,  his 
speech  was  not  good.  Did  not  see  him  grow  better  or  worse, 
while  witness  remained  there.  His  mind  was  pretty  weak.  He 
could  understand  witness,  and  such  subjects  as  telling  wit- 
ness to  shave  him  and  make  his  bed,  but  not  all  subjects.  He 
said  one  night,  that  his  bed  was  full  of  bricks,  and  people  were 
walking  through  the  room,  which  was  imaginary,  but  he  believed 
it  next  day.  Witness  was  in  the  habit  of  applying  a  warm  brick 
to  his  feet  once  or  twice  a  night.  He  was  childish,  and  when 
people  come  in,  would  laugh  and  cry  almost  in  one  breath.  He 
did  not  transact  any  business.  Mrs.  Hawksworth  would  some- 
times consult  testator,  and  he  went  by  what  ever  she  counselled. 
She  and  Miss  Rapelye,  now  Mrs.  F.,  lived  with  him  and  controll- 
ed and  managed  his  affairs.  His  first  wife  managed  till  after 
her  death,  and  he  was  governed  by  them  after  that  Mrs.  H.,  after 
his  first  wife's  death,  was  frequently  gibing  him  about  getting 
married,  asking  him  how  he  would  like  a  young  wife,  to  which 
he  said  he  would  like  it  if  he  was  well  and  in  good  health,  but 
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allowed  he  was  in  a  poor  state  for  marriage.     Witness  has  seen 
Mrs.  H.  and  Diana  rub  him,  as  witness  had  done  to  remove  his 
pa  n,  by  putting  their  hands  under  the  bed  clothes.    Sometimes 
they  rubbed  when  testator  did  not  complain.    Does  not  know 
what  part  they  rubbed.    Diana  very  seldom  went  into  his  room, 
until  two  or  three  weeks  after  the  first  Mrs.  F.'s  death.    The  latter 
insisted  on  her  coming  in,  but  F.  objected.    Mrs.  H.  after  her 
death,  told  F.  it  would  be  better  for  Diana  to  sit  in  the  room  and 
knit,  and  keep  him  company.    After  she  first  come  in,  Diana  was 
there  four  or  five  times  a  day,  and  before  witness  left,  was  there  as 
much  as  he  was,  leaving  nothing  for  him,  she  ordered  every  thing. 
Mrs.  H.  asked  witness  in  the  presence  of  Diana  and  F.,  how  it 
would  do  for  them  to  marry.    Witness  answered  it  was  against- 
the  gospel  for  a  man  to  marry  his  wife's  sister.    Shortly  after  this, 
witness  left.  He  saw  that  Mrs.  H.  and  Diana,  were  working  a  plan 
that  he  should  not  be  there  to  hear  their  conversations  and  ac- 
tions.   He  heard  them  say  that  too  much  of  F.'s  property  had 
been  left  to  Mr.  Clarke's  people  liy  the  second  will.    About  four 
weeks  after  the  first  Mrs.  F.'s  death,  F.  having  occasion  to  be 
angry,  had  been  scolding,  and  on  witness  complaining  to  Diana, 
she  said,  "  would  you  mind  bim  ?    He  is  crazy  and  will  -never 
be  well.''    She  said  the  same  thing  more  than  forty  times,  while 
witness  was  there.    Testator  was  easily  excited  to  anger  and 
easily  pacified.    Mrs.  H.  tickled  his  feet  and  livened  him  up  fre- 
quently, and  spoke  to  him  about  getting  married,  and  asked  him 
if  he  would  not  like  to  have  a  wife ;  to  which  he  sometimes  said 
yesj  and  sometimes  no.    Mrs.  E.  Clarke,  the  first  part  of  his  ill- 
ness, was  there  to  see  him  three  or  four  times  a  day,  but  after- 
wards less  frequently,  she  thinking,  and  as  witness  observed, 
there  was  no  countenance  shown  to  her  in  the  house.    Witness 
heard  Mrs.  H.  and  Diana  say  before  F.,  that  she  came  there  to  make 
a  bother,  and  more  for  his  property  than  from  regard  to  him. 
During  the  warm  weather,  testator  was  very  careless  of  exposing 
his  person  indecently,  by  kicking  ofif  the  bed  clothes,  at  which 
he  would  laugh.    This  was  in  the  presence  of  Mrs.  H.  and  his 
first  wife.    Witness  would  cover  him,  and  he  would  again  kick 
the  clothes  off,  and  then  they  would  laugh  with  him.    He  could 
use  only  one  leg  at  a  time  in  kicking.    He  could  not  use  a  knife 
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or  fork.  Witness  fed  him  like  a  child,  and  sometimes  Mrs.  H. 
did.  Heard  Diana  tell  Mrs.  H.,  he  was  not  fit  to  marry,  he  was 
a  helpless  man.  Never  heard  her  say  any  thing  to  the  testator 
about  getting  married,  except  that  she  once  told  him  if  he  was 
married  he  would  get  well.  Heard  Mrs.  H.  in  her  presence,  fre- 
quently speak  to  him  about  getting  married,  and  told  him  he 
would  be  well  enough,  if  he  would  get  a  wife  and  spry  up,  and  go 
out  riding.  Never  saw  Diana  take  hold  of  him  to  kiss  him,  or 
use  any  endearment  to  him.  Testator  was  not  in  a  situation  fit 
to  be  married,  no  more  than  a  dead  man,  for  he  could  not  move 
himself  in  bed  without  help.  Witness  saw  no  other  reason  than 
than  that  he  was  so  helpless.  To  the  best  of  witness's  opinion, 
his  mind  was  as  unfit  as  his  body.  Some  things  were  purchased 
by  Mrs.  H.  which  he  rather  objected  to.  His  mouth  had  been 
well  four  months  when  witness  left.  His  difficulty  of  speech 
was  not  from  that.  There  was  no  difference  in  his  speech,  while 
witness  stayed.  His  face  was  twice  distorted.  Dr.  Ball  called 
it  a  fit.  Witness  saw  him  twice,  just  after  his  second  marriage, 
Saw  no  difference  either  in  body  or  mind,  but  he  had  only  short 
con versai  ions  with  F. 

Cross  examined.  Mrs.  Hawksworth  came  there  to  live  in  the 
summer,  and  Diana  In  the  fall  or  winter,  after  witness  came. 
The  first  Mrs.  F.  died  March,  4,  1824,  after  which  the  family 
consisted  of  Mr.  F.,  Diana,  Mrs.  H.,  the  witness,  and  Sarah  Ana 
Ryder,  a  servant  who  was  there  when  he  came.  Witness's  wife 
came  and  occupied  the  front  office  for  a  few  weeks  before  he  left. 
Cannot  tell  whether  F.,  Diana  or  Mrs.  H.  dismissed  witness. 
Diana  said  he  got  too  much  wages.  Mr.  F.  told  him  he  ought 
to  get  up  earlier  in  the  morning.  Mrs.  H.  thought  he  ought  to 
stay,  and  made  no  complaint.  Witness  saw  J.  B.  Clarke  at  the 
testator's,  but  not  as  often  as  Mrs.  C.  Was  there  when  F.  made 
one  will,  after  the  first  Mrs.  F.'s  death.  When  Doughty  drew 
it,  there  was  to  be  no  one  in  the  room  except  with  him  and  Mr. 
F.  Mrs.  H.  had  the  payment  of  the  money  and  kept  the  keys 
after  Mrs.  C.  F.'s  death.  It  was  usual  for  her  to  consult  F. 
when  she  was  going  to  pay  money,  and  about  small  matters,  but 
she  did  not  altogether  consult  him.  Has  heard  her  consult  him 
jabout  purchasing  some  such  things  as  wood  for  the  winter.  *  She 
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did  not  consult  him  about  a  large  bill  made  (or  dry  goods  on  Mrs. 
C.  F.'s  death,  which  was  partly  for  her  funeral.  Mr.  F.,  objected 
to  this  bill,  said  it  was  too  much,  there  was  no  occasion  for  so  much  • 
expense.  He  was  offended  at  the  purchase  and  its  amount,  and 
told  Mrs.  H.  he  never  authorized  her  to  get  those  goods.  No  other 
purchase  of  hers  was  objected  to.  Diana  neither  said  nor  heard  any 
thing  about  this  purchase  of  goods.  Witness  had  very  little  con- 
versation with  testator  after  he  left  his  house,  and  don't  remem- 
ber as  he  spoke  a  word  to  witness.  Witness  heard  sharp  wordd 
between  Mrs.  H.  and  Mrs.  E.  Clarke,  on  occasion  of  the  lalter's 
saying  the  testator's  linen  ought  to  be  shifted  oftener.  Never 
heard  any  between  Diana  and  Mrs.  C,  or  any  rudeness,  offen- 
sive remarks,  or  incivility.  Saw  no  difference  in  testator's  mind 
while  witness  was  there,  except  the  night  when  he  spoke  of  the 
bricks  (fee,  and  he  was  better  after  that.  His  mind  was  no  better 
after  his  first  wife's  death,  than  it  had  been  during  tiie  previous 
part  of  his  illness.  On  direct  examination.  The  testator's  speech 
was  altogether  in  broken  sentences,  and  not  intelligible  to 
strangers. 

Robert  Bogardus,  a  counsellor  at  law,  testified  to  the  testator's 
appearance  and  conduct  on  three  occasions  when  he  visited  him 
on  business  ;  the  first  just  after  his  attack,  the  second  about  July, 
1823,  and  the  third  a  few  months  after.  He  obtained  a  payment 
of  $250,  the  first  time,  and  $500,  on  the  second  visit,  from  those  in 
charge  of  Mr.  F.  According  to  his  testimony,  Mr.  F.  was  in  a  pal- 
sied, helpless  state  ;  hisspeechandhis  intellects  much  affected,  and 
his  manner  puerile  and  foolish.  The  first  time,  witness  was 
satisfied  that  he  had  no  capacity  to  understand  any  business,  and 
his  mind  was  not  improved  when  he  last  saw  him,  so  far  as  the 
witness  discovered. . 

Similar  evidence  of  the  testator's  condition  after  his  first  attack, 
and  during  more  or  less  of  the  time  prior  to  his  first  wife's  death, 
was  given  by  several  other  witnesses  on  the  part  of  the  com- 
plainant. 

Isaac  Nichols,  for  the  complainants,  knew  Mr.  F.  intimately 
for  twenty  years.  He  was  a  man  of  strong  argument  and  sound 
mind.  Saw  him  five  or  six  times  after  his  illness,  the  last  time 
about  February,  1827.    Thought  him  of  very  unsound  mind, 
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and  always  found  him  in  the  same  situation  of  mind  and  body. 
^  Mr.  P.  could  not  articulate  a  single  word,  so  as  to  be  understood 
by  witness.  Never  attempted  to  converse  with  him  on  any  sub- 
ject, except  to  inquire  after  his  health.  Judged  he  was  not  in 
his  sound  mind,  from  the  fact  that  he  would  take  hold  of  the 
witness's  hand,  and  continue  to  hold  it,  and  would  laugh  and 
cry  at  the  same  moment.  There  was  no  other  fact  or  circum- 
stance for  his  conclusion.  Witness  is  over  seventy-eight  years 
old. 

Joshua  Sands,  for  the  complainants.    Knew  the  testator  from 

the  year  1780.    Saw  him  twice  after  the  first  Mrs.  F.'s  death, 

and  frequently  before  that,  during  his  illness.    When  first  taken, 

he  was  a  little  conversible,  but  grew  weaker  and    weaker. 

Seemed  to  be  incapable  of  argument  as  usual  on  political  subjects, 

but  seemed  to  be  pleased  and  to  understand  the  matter,  when 

witness  spoke  about  a  bank  to  be  established  in  Brooklyn.   This 

was  in  1823  or    1824.     After  he  married  Diana   R.,  witness 

called  on  him,  on  behalf  of  a  tenant,  to  surrender  a  lease.     On 

addressing  F.  he  made  no  reply,  but  Mrs.  F.  without  consulting 

him,  made  some  remarks  refusing  the  request,  and  then  turned 

to  him  and  asked  if  she  was  not  right,  and  he  answered  yes^  yes, 

loudly  and  very  distinctly,  and  then  turned  his  head  from  them. 

Thinks  the  testator  understood  the  matter.    On  being  sent  for  to 

bring  F.'s  will,  left  with  witness,  he  found  F.  sitting  in  an  easy 

chair,  and  handed  the  will  to  him.    He  said  1  thank  you  sir, 

twice,  and  spoke  it  distinctly.    Mrs.  F.  was  there,  but  took  no 

part  in  the  business.    Witness  judges  the  force  of  his  mind  was 

gone,  and  he  was  incompetent  to  form  just  conclusions  in  any 

thing  complicated.    If  a  matter  of  interest  to  him,  was  put  to  him 

slowly  and  distinctly,  by  giving  him  time,  he  could  judge  of  it 

pretty  correctly.     Cross  examined.    In  what  witness  says  as  to 

mind,  he  refers  to  the  period  before 'Mrs.  C.  F.'s  death.    Was 

present  just  before  that  event,  when  F.  executed  a  will.    J.  B. 

Clarke  and  the  family  generally  were  present,  and  he  made  no 

objection  to  F.'s  competency  to  make  a  will.    After  his  second 

marriage,  F.  introduced  his  wife  to  witness  on  his  first  visit,  by 

saying  "  Mrs.  Fisher."    Re-examined.    From  six  to  nine  months 

after  his  attack,  the  first  Mrs.  F.  consulted  witness  as  to  F.'s  mak- 
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ing  a  will.  Witness  then  doubted  his  capacity  to  make  one,  but 
on  going  to  F.'s,  found  several  of  the  family  collected,  Mr.  and 
Mrs.  Clarke.  Mrs.  Smith,  Mrs.  H.,  Mr.  Vanderveer,  and  he  thinks 
Diana.  Conversed  with  F.  who  spoke  better  than  afterwards. 
A  will  was  prepared,  read  and  fully  explained  to  him,  and  ex- 
ecuted. This  on  reflection,  was  after  the  first  Mrs.  F.'s  death. 
Some  of  the  females,  (not  Mrs.  C.)  made  disturbance,  being  dis- 
satisfied with  it,  and  were  requested  to  retire. 

Alden  Spooner,  for  the  complainants.  Knew  Mr.  F.  sixteen 
years.  In  1824  or  1825,  called  on  F.  to  pay  interest  on  a  mort- 
gage. Paid  it  to  Mrs.  H.,  who  gave  a  receipt.  She  showed  F. 
the  money,  and  said,  there  is  sixty  dollars,  and  he  assented  by  a 
nod.  Attempted  to  converse  with  F.  on  village  affairs,  but  it 
was  ineffectual.  Supposed  his  mind  was  gone  and  entirely  im- 
becile. About  a  year  after,  called  and  paid  $1000  to  Mrs.  F.  in 
bis  presence,  but  without  his  direction.  Only  inquired  of  him 
as  to  his  health.  His  countenance  was  bad,  particularly  about 
his  eyes.  Thinks  he  had  not  sufficient  mind  to  transact  business 
then  or  subsequently.  Seemed  to  assent  always  to  what  Diana 
and  Mrs.  H.  said,  and  to  answer  yes  or  no,  as  Diana  dictated. 
In  February,  1827,  witness  called  to  solicit  from  F.  donations  for 
the  Greeks,  and  also  for  the  poor  of  Brooklyn.  Heard  nothing 
from  him  except  his  assent  by  a  nod,  to  Mrs.  F.'s  proposal  to 
give  two  dollars.  He  attempted  to  speak,  but  witness  could  not 
understand  him.  Thinks  Mrs.  F.  consulted  him  as  to  the  object 
of  the  donation,  and  he  said  something  in  answer.  Testator's 
countenance  appeared  void  of  intelligence,  and  at  one  time  he 
appeared  to  laugh  and  cry.  Cross-examined.  Does  not  know 
as  Mrs.  H.  expressed  any  opinion  to  which  F.  assented.  Or  that 
Diana  did,  on  either  of  his  three  visits.  When  there  in  1825, 
she  told  witness  F.'s  health  was  better. 

D.  Wright,  for  the  complainants,  called  with  Mr.  Spooner  to 
solicit  donations  for  the  Greeks.  F.'s  wife  asked  him  if  he  would 
give  for  the  Greeks,  or  the  poor  of  Brooklyn.  He  answered 
through  her,  he  would  give  two  dollars  for  the  latter,  and  nothing 
to  the  Greeks.  He  cried  as  he  laid  in  his  bed,  and  tears  rau 
down  his  cheeks,  appeared  to  be  childish,  and  foolish,  half 
laughed  and  half  cried. 
ToL.  III.  48 
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A.  Titus,  for  the  complainants,  saw  the  testator  four  times  in 
the  summer  of  1826,  and  twice  helped  him  into  his  carriage. 
He  could  not  talk  so  that  witness  could  understand  him,  but 
'mumbled  over  something,  and  he  cried  witliout  any  apparent 
cause.    Witness  thought  him  as  unfit  for  business  as  a  child. 

F.  Hopkins,  for  the  complainants.  Is  secretary  of  the  Brook- 
fyn  Fire  Insurance  Company,  which  had  an  office,  about  three 
years  before  his  death,  in  the  front  part  of  F.'s  house.  He  paid 
the  first  two  or  three  quarter's  rent  to  Mrs.  H.,  and  took  her  re- 
ceipt for  F.  For  the  next  two  quarters,  has  the  testator's  re- 
ceipts. Once  was  asked  by  one  of  the  family,  to  go  up  stairs 
and  see  F.  destroy  a  paper.  Went  up  and  saw  him  sitting 
in  his  chair,  tear  a  seal  oflf  a  paper.  Mrs.  H.  and  Diana  were 
there.  Not  a  word  was  said  by  any  one.  Could  not  understand 
F.  when  he  attempted  to  speak.  In  June,  1827,  noticed  that  his 
tongue  was  blistered. 

H.  W.  Cady,  for  the  complainants.  Saw  the  testator  once  ia 
the  winter  of  1827,  while  doing  joiner's  work  at  his  house. 
Conversed  with  him,  F.  could  not  speak  distinctly.  Thought 
he  was  not  in  his  right  senses.  Witness  thought  he  was  not 
well  attended  to,  from  the  appearance  of  his  room  and  clothing. 
Saw  him  again  after  his  death,  and  laid  him  out.  Found  his 
corpse  in  a  neglected  state. 

Thomas  Lawrence,  for  the  complainants.  (The  deposition 
of  this  witness  was  taken  down  by  the  surrogate  in  the  usual 
manner,  and  he  refused  to  subscribe  it  after  it  was  completed. 
The  defendants  objected  to  its  being  read  for  that  cause,  and  a 
like  objection  had  been  taken  before  the  surrogate.  It  was  read 
subject  to  the  objection.)  He  testified  he  was  very  intimate  with 
the  testator.  Saw  him  frequently  in  the  early  part  of  his  illness, 
occasionally  after  his  first  wife's  death,  and  once  just  after  his 
second  marriage.  Thought  he  was  much  under  the  influence 
of  Mrs.  H.,  Diana,  and  her  sister  Mrs.  Smith.  Did  not  converse 
with  testator  about  business,  as  he  thought  he  was  not  capable 
to  understand  it.  He  looked  very  different  from  formerly,  had  a 
vacant  look  of  the  eyes,  and  he  could  not  converse.  Did  not 
always  appear  to  know  witness.  Does  not  remember  seeing 
him  cry  or  laugh  during  any  of  his  visits.    Discovered  no  differ- 
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ence  in  his  miud  *«rhile  he  visited  him,  and  cannot  tell  whether 
it  grew  better  or  worse.  Cross-examined.  While  F.  was  very 
i]I,  in  his  first  wife's  time,  there  was  some  dissatisfaction  on  her 
part,  as  well  as  Mrs.  E.  Clarke,  as  to  F.'s  will ;  and  witness 
brought  them  together,  with  a  view  to  an  amicable  arrangement 
as  to  his  property.  Witness  thought  there  was  no  will  and  there 
ought  to  be  one,  and  that  one  might  be  made,  if  the  two  heads 
of  the  family  could  agree. 

Rev.  H.  U.  Onderdonk,  for  the  complainants.  Mr.  F.  was 
a  communicant  of  St.  Ann's  Church,  Brooklyn,  of  which  witness 
is  rector.  Called  to  see  him  several  times  during  the  first  two  or 
three  months  of  his  illness,  as  his  pastor.  Saw  him  again  during 
Mrs.  C.  F.'s  last  sickness,  and  once  or  twice  after  his  second 
marriage.  Attempted  to  converse  with  him,  principally  on  re- 
ligious subjects.  Succeeded  very  imperfectly,  owing  as  he  thinks, 
to  F.'s  imperfection  of  speech,  and  the  prostration  of  his  intel- 
lects ;  and  also  because  Diana  Rapelye  would  reply,  sometimes 
after  speaking  to  F.,  and  sometimes  without.  Witness  regularly 
pursued  medical  studies,  and  practised  as  a  physician  four  years 
in  the  city  of  New  York.  The  state  of  F.'s  mind  was  such 
when  witness  visited  him,  that  he  should  have  deemed  it  highly 
dishonorable  to  have  made  any  bargain  or  contract  with  him, 
unless  his  friends  representing  his  interest,  had  been  present  and 
assented.  Nothing  occurred  at  witness's  visits  to  show  that  F. 
was  under  Diana's  influence,  or  whether  he  was  or  not.  Sus- 
pended his  visits  as  well  on  account  of  her  interference,  as  because 
he  thought  F.  from  the  state  of  his  mind,  incapable  of  deriving 
benefit  from  conversation  with  witness.  At  *the  two  last  calls 
made  by  witness,  the  testators  mind  appeared  to  be  in  the  same 
condition  as  before  his  first  wife's  death,  and  not  at  all  improved. 
If  the  testator's  friends  had  requested  him  to  be  married  for  his 
own  benefit,  witness  might  have  been  induced  to  perform  the 
ceremony,  but  otherwise  would  have  declined  on  account  of  the 
imbecility  of  his  mind. 

Cross-examined.  Visited  F.  frequently  during  the  first  two  or 
three  months  of  his  illness,  then  seldom  till  the  first  Mrs.  F.'s 
last  sickness ;  is  not  sure  of  but  one  visit  then,  and  after  that  has 
no  distinct  remembrance  of  seeing  him  till  after  his  marriage. 
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Does  not  recollect  any  remark  or  question  ifddressed  by  bim  to 
F.,  during  or  after  the  first  Mrs.  F.'s  illness,  which  required  an 
answer,  and  to  which  he  gave  none. 

Direct  examination.  Stayed  ten  or  fifteen  minutes  at  his  visits, 
and  on  each  attempted  to  do  his  duty  to  P.,  as  a  clergyman,  and 
was  satisfied  that  the  attempt  was  vain.  Recollects  now.  Diana's 
interference  was  after  the  first  Mrs.  F.'s  death.  His  remem- 
brance of  dates  and  times  in  this  case,  is  imperfect. 

John  Pintard,  was  a  long  time  secretary  of  the  New  York 
Historical  Society.  Testator  for  many  years,  when  witness  met 
him  and  opportunity  served,  was  in  the  habit  of  relating  the  story 
of  his  purchase  of  the  papers  of  Lord  Stirling^  which  is  referred 
to  in  the  testimony  of  Dr.  Watts,  for  the  defendants.  He  was 
fond  of  dwelling  on  the  subject,  and  considered  it  a  pretty  impor- 
tant epoch  in  his  life. 

Cornelia  Park,  for  the  complainants.  First  saw  testator 
about  six  months  after  his  last  marriage.  Once  after  that,  saw 
him  at  Mrs.  Ann  Smith's  at  Bloomingdale,  near  where  witness 
resides.  He  was  then  carried  from  one  room  to  the  other  to  eat 
his  dinner.  Did  not  hear  him  speak  a  word,  and  he  did  not 
appear  to  take  much  notice  of  things  about  him.  Believes  be 
noticed  the  conversation,  and  laughed  at  times  when  they  were 
joking.  Has  not  an  opinion  whether  he  was  rational  or  not,  as 
she  did  not  hear  him  converse.  Was  at  his  house  and  saw  him 
the  day  the  last  will  was  made.  Did  not  speak  to  him,  because 
Mrs.  Smith  told  her  in  F.  and  Diana's  presence,  that  he  was  too 
low  to  be  spoken  to.  Diana  said  she  did  not  wish  any  one  to 
speak  to  him,  because  he  was  too  low.  She  and  Mrs.  S.  both 
told  witness  they  did  not  want  it  known  he  was  so  low,  because 
the  house  would  be  run  down  with  visitors,  and  asked  her  not 
to  mention  it.  Mrs.  S.  told  her,  he  had  made  his  will  that  day, 
and  requested  her  not  to  mention  it ;  and  she  repeated  both  re- 
quests as  witness  was  leaving  the  house,  and  told  her  she  ex- 
pected he  would  die  soon.  Witness  however  mentioned  it  the 
same  day  at  her  son's  in  Brooklyn,  and  she  believes  it  was  soon 
known  over  the  village.  Mrs.  HawkSworth  is  insane,  and  has 
been  smce  1825. 

Elizabeth  Denyse,  for  the  complainants.    Knew  F.  about 
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twenty  years.  Mrs.  Hawksworth  is  the  daughter  of  Mrs.  Ann 
Smith.  Knew  her  and  her  mother  and  Diana  intimately,  and 
exchanged  visits  with  them  frequently  in  1824  and  1825,  while 
she  kept  house  for  Lawrence  Fisher.  After  Diana's  marriage, 
she  said  now  she  was  married,  they  wanted  a  new  will,  the  old 
one  was  done  away,  it  was  good  for  nothing.  Diana,  two  or 
three  times,  urged  Lawrence  to  coax  his  brother  to  make  a  new 
will  to  cut  the  Clarke's  off,  as  by  the  old  one  they  got  all.  The 
other  females  made  similar  applications  to  Lawrence.  Saw  the 
testator  frequently  during  1824  and  1825,  and  once  in  June, 
1826,  and  frequently  talked  to  him.  Sometimes  he  would  an- 
swer no  by  shaking  his  head,  and  yes^  by  speaking  it  indistinctly, 
but  generally  would  take  no  notice  of  her.  Thought  he  had  no 
more  mental  capacity  to  transact  business,  than  an  infant.  Diana 
and  Mrs.  H.  appeared  to  control  every  thing,  and  he  agreed  to 
whatever  they  said.  Witness  bought  provisions  for  the  house, 
by  their  direction.  F.  seemed  to  care  nothing  about  the  pur- 
chases, or  to  understand  any  thing  in  relation  to  them.  About 
six  weeks  before  Lawrence  was  married,  witness  went  over  to 
tell  F.  and  his  wife  that  L.  was  wild,  and  was  destroying  his 
property.  F.  took  no  notice  of  it,  and  Diana  told  her  in  his 
presence,  it  was  none  of  her  business,  let  him  spend  it.  The 
woman  who  married  him  was  present  at  F.'s.  L.  was  still  de- 
ranged the  day  he  was  married.  Diana  before  that,  while  he 
was  deranged,  told  him  to  get  married,  that  she  had  a  young 
woman  as  a  wife  for  him.  Left  L.'s  house  just  a  week  after  his 
marriage.  (The  testimony  about  the  suppositious  child  is  omit- 
ted.   This  witness  signed  her  deposition  by  making  her  mark.) 

C.  M.  Hempsted,  for  the  complainants.  Robert  Lowther  has 
been  in  his  employ  a  year  or  two  as  a  laborer,  and  so  far  as  wit- 
ness knows,  he  is  honest,  sober  and  true,  and  has  never  suspected 
him  of  want  of  veracity.  He  has  twenty  to  forty  hands,  and 
has  no  acquaintance  with  Lowther,  except  as  a  workman  in  his 
employ. 

Samuel  James,  for  the  complainants.  Was  a  director  of  the 
Brooklyn  Fire  Insurance  Company  in  1824,  and  called  with  Judge 
Furman,  as  a  committee,  on  testator,  to  rent  his  house  for  the 
company,    l^he  women  present  said  he  was  too  sick  to  attend  to 
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business.  They  thought  two  rooms  could  be  had,  but  could  not 
say  then ;  the  matter  would  be  talked  over,  a^d  they  would  let 
the  committee  know.  Was  there  fifteen  minutes.  F.  cried  when 
witness  took  him  by  the  hand.  Had  no  conversation  with  F^, 
and  Judge  Furman  had  very  little.  F.  looked  like  a  very  worn 
down  and  feeble  man,  not  calculated  to  do  business,  and  witness 
says  incapable  of  attending  to  it.  His  utterance  was  poor,  though 
witness  understood  him  partly.  He  showed  no  interest  in  the 
object  of  their  visit. 

Cross  examined.  Judge  Furman  conducted  the  conversation 
principally,  and  the  answer  was  to  be  given  to  him.  This  was 
in  April,  1824. 

John  Garrison,  and  Joseph  Moser,  for  the  complainants  testified 
to  Lowther's  good  character.  They  saw  him  a  good  deal,  but 
had  little  intercourse  with  him. 

John  F.  Lawrence,  for  the  complainants.  Knew  the  testa- 
tor from  boyhood,  and  saw  him  a  day  or  two  after  his  first  at- 
tack, when  he  was  very  low,  and  repeatedly  during  that  year, 
and  till  December,  1824.  During  this  period,  frequently  con- 
versed with  him.  It  was  difficult  to  understand  yes  or  no  in  his 
conversation.  Sometimes  he  would  know  witness  and  there  was 
a  little  animation  in  his  countenance.  At  other  times,  doubted 
whether  he  knew  witness.  Had  no  long  conversation  with  him, 
because  witness  judged  him  incapable  of  conversation  ;  it  being 
difficult  to  understand  him,  and  he  not  appearing  to  comprehend 
witness's  questions.  Did  not  attempt  to  converse  with  him  after 
the  first  two  or  three  times.  Testator  did  not  appear  to  be  as 
well,  or  to  articulate  as  well,  at  the  close  of  witness's  visits.  On 
the  17th  of  December,  1824,  called  to  collect  8100,  money  lent 
to  testator's  wife,  during  the  first  of  his  illness.  He  was  sitting 
in  bis  chair.  Explained  his  errand  to  the  females  in  the  room, 
and  Diana  then  explained  it  to  the  testator.  Thinks  he  said 
yes ;  a  check  was  filled  which  he  signed,  and  it  being  difficult 
to  read  his  signature,  Mrs.  Hawksworth  altered  it  so  as  to  make 
it  more  legible.  The  testator  did  not  say  any  thing,  or  appear 
to  take  but  little  notice  of  what  was  going  on.  Witness  thinks 
he  WAS  childish  or  very  like  it.  Took  particular  notice  pf  him 
on  these  yisi^, 
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Cross  examined.  Is  a  cousin  of  Mrs.  E.  Clarke.  Drew  his  con- 
clusions as  to  F.'s  mental  imbecility,  not  from  any  thing  F.  said,  or 
did,  but  from  his  bodily  appearance,  his  countenance,  the  wild 
vacant  stare  of  his  eyes,  his  laughing  and  crying,  and  his  not 
appearing  to  comprehend  what  was  said  to  him.  He  was  in- 
capable of  articulating  intelligibly.  Thinks  he  was  not  so  well 
in  December,  1824,  as  he  was  shortly  after  his  first  attack,  and 
he  did  not  articulate  so  well.  The  witness  T.  Lawrence,  is  the 
brother  of  deponent, 

N.  J.  Stilwell,  for  the  complainants.  Saw  testator  once 
during  his  illness,  about  August  1824,  and  then  for  twenty  or 
thirty  minutes  or  less,  being  in  a  hurry.  Had  very  little  conver- 
sation, and  don't  remember  what  it  was  about.  Thought  him 
unable  both  in  body  and  mind,  to  do  his  own  business,  and  that 
he  had  not  mental  capacity  to  make  a  bargain  or  a  will.  Tes- 
tator was  in  bed,  and  witness  was  talking  with  the  other  mem- 
bers of  his  family. 

Dr.  John  Watts  Jr.,  for  the  defendants.  Knew  the  testator 
a  number  of  years,  by  sight  only.  Saw  certain  papers  in  the 
library  of  the  Historical  Society,  which  had  belonged  to  witness's 
grandfather.  Lord  Stirling,  and  which  it  was  said  had  been  ob- 
tained from  testator ;  and  in  July  or  August,  1826,  called  on  the 
testator  to  learn  if  there  were  any  more  of  those  papers.  Found 
him  sitting  in  his  chair,  he  received  witness  with  politeness,  and 
excused  his  not  rising  on  the  score  of  sickness.  Observed  his 
altered  appearance,  and  remarked  some  distortion  of  face,  and 
difficulty  of  utterance,  with  the  flow  of  saliva  from  his  mouth. 
Made  known  the  object  of  his  visit,  to  inquire  as  to  Lord  S's. 
papers.  Testator  promptly  replied,  he  had  them  not,  he  had 
given  them  (and  then  hesitated  a  little,)  to  John  Pintard.  Wit- 
ness asked  if  it  was  not  the  Historical  Society.  He  said  "  they 
went  there,  some  of  them."  Then  added,  "1  gave  some  of 
them,"  here  he  hesitated  again  as  if  recollecting,  "  to  a  gentleman 
in  Jersey,"  stopping  again,  and  then  added  "to  Governor 
Ogden."  Witness  asked  if  he  gave  many  of  them,  or  what  pro- 
portion to  Gov.  Ogden.  He  said  "  he  could  not  say,"  adding, 
"but  such  papers  only  as  related  to  Jersey."    Witness  said,  "  you 
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do  not  recollect  whether  you  gave  him  many  or  few  ?"  to  which 
he  answered  "yes  I  do,  I  gave  him  a  silk  handkerchief  full." 
He  said  notj  in  answer  to  the  inquiry  if  he  had  any  papers  re- 
maining in  his  possession.  Witness  asked  him  if  he  might  in- 
quire in  what  manner  he  came  in  possession  of  those  papers. 
Testator  said,  "  he  was  passing  in  the  street  in  New  York  some- 
time ago,  and  observed  at  a  little  auction  a  trunk  put  up  for  sale 
with  papers  and  things  in  it :  he  was  induced  to  exauiine  it,  and 
discovered  to  whom  they  belonged,  and  bid  for  the  trunk,  and  for 
a  few  shillings  got  the  trunk  and  all  that  was  in  it :  that  he  had 
had  them  for  a  long  time  in  his  house,  till  somebody  made  some 
inquiries  respecting  them."  He  then  stated  those  inquiries,  and 
what  led  to  them,  and  what  disposition  was  made  of  the  papers. 
He  then  observed  ''a  gentleman  called  on  me  sometime  ago  con- 
cerning these  same  papers,  and  was  anxious  to  know  whether '  I 
had  any  more  of  them."  He  could  not  recollect  who  it  was. 
On  witness  suggesting,  was  it  Gen.  Wilkinson,  he  immediately 
assented.  He  closed  the  conversation  by  saying,  "  I  have  told 
you  now  all  I  know  about  it."  Was  with  testator  ai  least  half 
an  hour,  and  was  struck  with  the  retentiveness  of  his  memory 
and  the  promptness  of  his  answers.  There  was  hesitation  and 
embarrassment  in  his  utterance,  and  nervousness  in  his  manner ; 
but  witness  distinctly  understood  him,  and  did  not  find  it  neces- 
sary once  to  make  him  repeat  what  he  had  said.  Testator  was 
evidently  paralytic,  and  witness  could  not  help  remarking  the 
retentiveness  of  his  memory,  because  of  his  shattered  appearance. 
He  did  not  laugh  while  witness  was  there,  he  wept  once  or 
twice,  and  by  his  manner  apologized  for  it  and  intimated  be  was 
conscious  of  his  situation.  Weeping  on  a  slight  agitation,  is  a 
symptom  of  this  complaint.  Weeping  is  decidedly  a  bodily  afiec- 
tion,  but  not  exclusively,  the  mind  is  always  more  or  less  af- 
fected. 

Cross  examined.  Had  never  conversed  with  the  testator  till 
this  visit.  He  was  capable  of  uttering  a  whole  sentence,  and  a 
short  one  continuously ;  but  would  pause  occasionally,  if  it  was 
a  long  one.  His  speech  was  better  when  alone  with  witness, 
than  it  was  when  his  attention  was  attracted  by  a  person's  passing 
through.    Witness  has  seen  one  attacked  with  apoplexy,  and 
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insensible  for  five  or  six  days,  and  when  revived  was  perfectly 
helpless,  and  could  not  articulate,  who  improved  so  far,  that  at 
the  end  of  a  year  or  more,  he  could  walk  about,  articulate  pretty 
distinctly,  help  himself  nearly  as  usual,  and  ap})eared  to.  have  re- 
covered in  a  very  great  degree,  from  the  impression  made  on  the 
intellect.  It  is  not  unfrequent  in  these  cases,  that  the  moment  of 
greatest  amendment,  is  the  momentof  greatest  danger  of  another 
attack.  It  is  a  general  principle  •that  debility  of  body  enfeebles 
the  mind)  but  witness  has  known  paralytic  patients  who  have 
been  for  years  helpless  and  unable  to  walk,  yet  retain  a  consider- 
able share  of  judgment,  memory  and  the  other  faculties  of  the 
mind.  And  he  has  seen  instances  of  paralysis,  where  the  mind 
has  improved  and  the  body  continued  much  the  same.  Such 
cases  are  not  unfrequent.  Witness's  opportunity  to  ascertain  the 
state  of  the  testator's  mind,  was  nothing  like  equal  to  that  of  an 
attending  physician.  He  exhibited  the  fluctuation  of  feeling 
usual  in  paralytics;  their  feelings  are  easily  excited.  From 
witness's  observations,  testator's  mind  appeared  to  be  a  great  deal 
^  better  than  he  should  have  expected  from  his  bodily  health. 
Gould  not  see  him  without  associating  the  idea  that  his  mind 
was  shattered  in  common  with  his  body.  .  Paralysis  always  af^ 
fects  the  mind  more  or  less,  and  witness  was  surprised  to  find 
his  mind  so  much  better  than  he  could  have  expected.  Weeping 
in  these  cases  is  properly  an  hysterical  aflection,  and  implies  a 
diseased  state  of  both  body  and  mind.  Being  asked  whether  this 
also  implied  in  the -testator's  case,  the  witness  answered  yes. 
Direct  examination.  But  the  witness  does  not  mean  to  say  that 
the  weeping  in  the  testator's  case,  implied  such  a  disease  in  the 
mind  as  would  render  him  unfit  for  business. 

Dr.  Jamrs  Cameron,  for  the  defendants.  Was  called  as  a 
physician  to  visit  testator  during  his  illness,  twice  in  his  first 
wife's  life.  Attended  him  a  number  of  times  after  her  death,  and 
before  his  second  marriage.  After  that  continued  to  visit  him 
until  April,  1827,  but  not  as  regularly  as  before.  On  his  first 
visits,  could  not  understand  the  testator.  After  the  death  of  Mrs. 
C.  F.,  could  understand  him  generally,  and  latterly,  understood 
him  perfectly.  During  his  first  visits,  Mrs.  Hawksworth  ex- 
plained what  he  said.    From  the  time  witness  could  understand 
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testator,  has  no  doubt  that  he  was  of  sound  mind.  He  never 
said  any  thing  to  witness  which  induced  witness  to  suspect  his 
mind  was  otherwise  than  sound,  or  which  indicated  a  want  of 
mind.  When  witness  saw  him  in  April,  1827,  his  health  seemed 
better  than  witness  had  ever  seen  him  before  ;  he  was  in  good 
spirits,  and  conversed  freely  on  any  subject  which  was  stated. 

Cross-examined.  Did  not  see  F.  on  his  first  attack.  When 
first  saw  him,  his  disease  was  general  paralysis,  and  he  seemed 
to  be  affected  all  over,  so  as  to  overcome  the  nervous  system. 
Became  his  attending  physician  soon  after  the  first  Mrs.  F.'s 
death,  though  visited  him  twice  before.  Paralysis  may  or  may 
not  affect  the  mind.  Testator's  mind  was  not  diseased,  so  far  as 
witness  could*  perceive,  but  when  the  body  is  severely  affected, 
the  mind  is  less  strong  than  in  health.  His  mind  was  not  any 
more  affected  than  it  would  have  been  in  any  other  disease  where 
the  body  is  equally  affected.  Never  saw  testator  cry.  He  usu- 
ally smiled  when  witness  came.  Does  not  recollect  to  have 
heard  him  laugh  out  loud,  unless  something  jocular  was  said. 
Thinks  his  impediment  of  speech,  was  owing  to  the  want  of 
action  of  the  nerves  of  the  tongue,  occasioned  by  paralysis. 

Susan  J.  C.  Martin,  for  the  defendants.  Knew  Mr.  F.  over 
thirty  years.  Saw  him  in  May  and  June,  1827,  and  had  fre- 
quent conversations  with  him.  Spent  two  afternoons  with  him, 
from  about  noon  till  near  dark,  during  which  he  was  polite 
enough  to  sit  up.  He  appeared  to  speak  intelligently.  Witness 
has  not  the  least  shadow  of  doubt  but  that  he  was  in  his  sound 
mind.  His  speech  was  much  broken,  and  his  tongue  very  sore, 
there  being  a  blister  on  its  side,  the  size  of  a  pea.  He  showed  it 
to  witness,  and  he  spoke  with  great  difficulty,  though  she  under- 
stood him  perfectly  well.  He  told  her  he  was  happy  that  he 
had  married  Diana,  as  she  was  very  kind  and  attentive  and  good 
to  him. 

Cross-examined.  Witness's  mother  and  Mrs.  Fisher's  were  in- 
timate, and  witness  was  intimate  with  both  the  Mrs.  Fishers. 
Has  known  the  present  Mrs.  F.  thirty  or  forty  years ;  they  were 
girls  together.  Mr.  F.  seemed  infirm,  but  eat  hearty.  He  con- 
versed with  as'  much  intelligence  as  he  ever  had. 

Hannah  Pierson,  for  the  defendants.    In  the  spring  of  1826, 
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for  between  two  and  three  months,  was  a  part  of  testator's  family, 
eating  wiih  them,  and  passing  the  day  time  principally  with  him ; 
his  bed  room  being  the  common  family  sitting  room.  Frequently 
conversed  with  him.  When  conversing  with  Mrs.  F.,  he  would 
occasionally  join.  At  times  he  spoke  indistinctly,  but  witness 
could  always  understand  him.  Strangers  could  not  always,  and 
witness  frequently  was  obliged  to  explain  to  them  what  he  did 
say.  His  conversation  was  quite  rational.  There  was  not  the 
slightest  appearance  of  unsoundness  of  mind  in  him.  He  was 
fond  of  speaking  of  the  revolutionary  war,  and  related  a  great 
many  anecdotes  of  it.  He  was  fond  of  speaking  of  his  property, 
and  told  witness  how  he  first  made  it ;  spoke  frequently  of  his 
lands  in  the  neighborhood  of  the  canal,  and  occasionally  of  his 
stocks.  He  would  occasionally  shed  tears,  when  speaking  of 
persons  with  whom  he  had  been  intimate,  such  as  his  wife  and 
daughter,  and  oflScers  in  the  revolutionary  army.  Never  saw 
him  laugh  in  a  childlike  or  foolish  manner.  Was  frequently  at 
his  house,  both  before  and  after  that  stay,  and  was  intimate  there 
till  within  a  few  weeks  of  his  death.  Saw  F.  the  last  time  in 
May,  (1827,)  and  was  there  about  an  hour,  when  she  conversed 
with  him.  Saw  nothing  in  his  manner  or  conversation  which 
induced  her  to  think  his  mind  was  unsound.  Visited  there  in 
the  life  time  of  his  first  wife. 

Cross-examined.  Saw  and  conversed  with  F.  twice  before 
his  sickness,  and  perceived  no  difference  in  his  mental  capacity 
after  that.  Thinks  it  was  as  good  when  she  last  saw  him,  as 
when  in  health.  Thinks  he  could  converse  on  any  complicated 
subject  during  his  illness.  He  would  converse  freely  with  those 
he  liked,  very  little  with  others ;  there  was  a  very  perceptible 
difference.  He  gave  directions  as  to  all  his  family  concerns. 
Mrs.  F.  could  do  nothing  without  consulting  him.  Witness  was 
living  in  New  Jersey,  and  did  not  see  testator  during  the  first 
year  of  his  illness. 

Re-examined.  Understood  from  F.  he  had  been  in  the  army 
during  the  revolutionary  war.  Her  acquaintance  with  him  be^ 
fore  his  illness,  was  slight.  His  tongue  at  times  was  very  sore, 
owing  as  she  understood  to  the  medicine  he  took,  and  at  these 
times  his  speech  was  more  indistinct  than  at  others. 


388  CASES  IN  CHANCERY. 

Clarke  y.  Sawyer. 

J , . 

Joseph  Dean,  for  the  defendants.  Is  a  commissioner  to  take 
the  proof,  &c.,  of  deeds,  in  Brooklyn.  Some  time  during  the 
last  winter,  (1827,)  James  B.  Clarke  handed  to  him  two  deeds, 
and  desired  him  to  take  the  testator's  acknowledgment  of  their 
execution.  Went  with  the  deeds  to  the  testator.  His  wife  was 
not  at  home ;  found  him  alone.  Told  him  Mr.  Clarke  had 
handed  witness  the  deeds,  and  wished  him  to  take  the  testator's 
acknowledgment.  Testator  being  in  bed,  took  the  deeds,  and 
appeared  to  be  reading  them  for  some  minutes ;  his  hands 
trembled  considerably.  He  handed  the  deeds  back  to  witness, 
and  said  to  witness,  ''You  read  it."  Witness  took  them  and 
read  them  audibly,  and  in  reading  made  some  mistake  which  he 
noticed.  After  they  were  read,  he  said  "  That  is  right."  Wit- 
ness being  somewhat  impatient,  waiting  for  Mrs.  F.,  whose  ac- 
Icnowledgment  he  also  wished  to  take  ;  F.  said  something  about 
her  returning  soon,  asked  witness  to  sit  down,  and  asked  about 
his  family.  Witness  said  a  good  deal  to  testator,  on  purpose  to 
ascertain  the  state  of  his  mind,  and  the  result  was  a  conviction 
on  witness's  mind,  that  testator  had  his  senses,  and  knew  what 
he  was  going  to  do,  and  understood  the  nature  of  the  instru- 
ments he  was  about  to  execute.  If  witness  had  not  been  so  con- 
vinced, he  would  not  have  taken  his  acknowledgment.  After 
about  three-quarters  of  an  hour,  Mrs.  F.  came  in,  and  the  deeds 
were  then  executed  and  acknowledged.  Testator  then  said 
something  about  procuring  certificates  from  the  county  clerk,  the 
lands  being  out  of  Kings  county.  Nothing  had  been  said  to 
lead  to  this  suggestion.  Within  two  years  prior  to  this,  witness 
was  sent  for  to  come  to  F.'s  house,  to  take  the  acknowledgment 
of  two  deeds  to  the  testator,  which  were  executed  in  his  room  by 
Miss  Bowles,  and  he  thinks  another  person. 

Cross-examined.  He  has  heard  Mr.  Clarke  say.  but  he  cannot 
tell  whether  before  or  after  these  deeds  were  executed,  that  they 
were  in  fulfilment  of  an  old  contract.  Mrs.  C.'s  son,  Edward, 
was  present,  he  thinks,  when  the  deeds  were  handed  to  him. 
About  a  year  before  that,  witness  took  the  acknowledgment  of 
another  deed  from  testator,  the  necessity  of  a  county  clerk's  cer- 
tificate to  which,  was  mentioned  by  witness  in  his  presence. 
Knew  him  before  bis  last  illness,    He  was  then  a  smart  man* 
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Does  not  know  but  by  disease  his  mind  may  have  been  weak- 
ened.  He  was  unsound  in  body,  and  should  think  his  mind 
might  be  somewhat  weakened,  but  thinks  he  was  perfectly  sane. 
The  deed  the  year  previous,  was  in  fulfilment  of  an  old  con- 
tract executed  by  the  testator.  On  its  execution,  had  a  conver- 
sation with  him ;  does  not  recollect  its  substance,  but  what  he 
said  was  perfectly  rational.  He  spoke  with  some  dilBSculty,  and 
sometimes  had  to  speak  it  over  twice,  but  witness  could  under- 
stand him.  Recollects  that  on  leaving  him  on  that  occasion , 
witness  shook  hands  with  him  and  he  cried.  On  signing  the 
two  deeds  handed  by  Mr.  Clarke,  testator  found  it  difficult  to 
write  his  name,  and  as  he  was  finishing  his  signature,  he  burst 
out  a  crying ;  which  witness  thinks  arose  from  his  mortification 
in  not  being  able  to  subscribe  his  name  with  ease.  Re-examined. 
Had  no  doubt  but  that  the  testator  was  perfectly  competent  to 
execute  a  deed,  when  witness  took  the  acknowledgment  the 
year  previous.  Would  not  have  taken  it,  if  he  had  had  the  least 
doubt. 

Samuel  Jarvis,  for  the  defendants.  Prom  May,  1825,  till 
testator's  death,  visited  the  testator,  sometimes  once  a  month  and 
sometimes  two  or  three  times  a  week,  as  convenient ;  always  con- 
versed with  him,  and  testator  became  intimate  and  friendly  with 
witness.  At  first  understood  his  speech  only  partially,  after- 
wards learned  to  understand  him  well,  but  some  words  were 
difficult  to  be  understood.  He  conversed  with  witness  about 
bank  stock  sometimes,  and  when  the  different  banks  broke,  he 
inquired  of  witness  in  relation  to  (hem,  and  asked  him  several 
times  if  they  were  got  a  going  again.  In  the  spring  of  1827,  F. 
had  bought  a  lot,  the  location  of  which  was  to  be  ascertained  by 
drawing  for  it,  and  Mrs.  F.  desired  witness  to  attend  to  the  bus- 
iness for  her  husband,  and  asked  him  if  he  would  send  the  money 
for  the  lot  by  witness.  He  answered  "  no,  he  had  paid  for  it 
already,  and  was  not  going  to  pay  for  it  over  again."  Mrs.  F. 
,  who  was  in  a  different  part  of  the  room,  asked  him  what  he  said 
and  he  repeated  it  in  substance,  loudly  and  so  distinctly  that  wit-> 
ness  plainly  understood  him. 

On  his  different  visits,  witness  remained  with  the  testator, 
sometimes  an  hour,  sometinnes  an  hour  and  an  half;  and  several 
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times  spent  the  greater  part  of  Sunday  afternoons.  Always 
found  the  testator  rational  in  his  conversation.  Never  discovered 
any  unsoundness  of  mind  in  him,  to  the  best  of  witness's  know- 
ledge. Used  to  converse  with  him  on  a  variety  of  subjects.  Be- 
lieved from  what  witness  saw  of  testator,  that  if  his  health  had 
permitted  and  he  could  have  gone  abroad,  he  would  have  been 
as  capable  as  witness  of  transacting  business. 

Cross  examined.  Testator  in  uttering  long  sentences,  or  long 
syllables,  would  stop  as  though  he  had  an  impediment  in  his 
speech.  He  was  very  feeble  in  body,  and  was  lifted  in  and  out 
of  bed  during  all  witness's  visits.  Never  saw  him  help  himself 
to  any  thing,  except  once  when  he  took  a  newspaper  off  a  stand, 
and  asked  witness  to  see  if  there  was  any  thing  about  the  price 
of  stocks.  Sometimes  he  would  say  to  Mrs.  F.  "  my  dear,  you 
talk  too  much."  He  was  more  unwell  at  some  times  than  at 
others.  The  worst  witness  ever  saw  him,  was  three  or  four 
weeks  before  his  death,  and  on  inquiring  how  he  was,  he  told 
witness  he  was  worse,  and  afterwards  put  his  hand  on  his  heart 
and  said  '^  he  had  a  great  deal  of  pain  there,"  and  he  screamed 
out  several  times  while  witness  remained.  Discovered  no  change 
in  his  mind  at  this  time.  He  appeared  more  unwell  from  the 
first  of  May  last,  (1827.)  After  that  he  appeared  short  of  breath 
when  he  laid  down  on  his  back,  and  would  be  helped  up  into 
his  chair  sometimes  two  or  three  times  while  witness  stayed  ;  at 
other  times  found  him  sitting  up,  and  he  would  continue  up  while 
witness  remained.  Has  seen  a  gold  piece  which  he  wore  in  his 
stocking,  and  was  told  it  was  to  draw  the  mercury  out.  This 
was  mentioned  in  testator's  presence.  1  estator  conversed  as 
freely  as  a  man  could  do,  who  had  been  lying  sick  so  long,  and 
witness  could  not  discover  the  least  defect  in  his  understanding. 
The  subjects  were  generally  on  money  con(ferns.  Testator  told 
witness  last  summer  (1826^)  he  had  several  times  rode  out,  and 
that  some  accident  happened  on  one  of  these  occasions.  Does 
not  recollect  the  particulars. 

William  Furman,  for  the  defendants.  Is  president  of  the 
Brooklyn  Insurance  Company.  Knew  F.  from  thirty  to  forty 
years.  In  April,  1824,  hired  a  room  in  his  house  for  their  office. 
Called  on  F.  with  the  object  of  hiring  the  whole  house ;  intend- 
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ing  the  secretary  to  occupy  all  but  the  part  wanted  for  an  office. 
Testator  objected  to  renting  the  house,  and  said  he  would  not 
move  out  of  it.  Witness  told  him  the  situation  was  very  desir- 
able, and  he  wanted  it  very  much.  Testator  wanted  to  know 
how  it  was  to  be  occupied,  and  witness  said  for  an  office  for  the 
insurance  company.  He  asked  whether  the  lower  front  room 
(in  which  they  then  were,)  would  not  be  sufficient.  Witness 
told  him  it  would  not ;  the  directors  would  meet  frequently,  and 
would  want  a  spare  ro9m.  He  inquired  how  often  their  meet- 
ings  would  be.  Witness  told  him,  once  a  month  regularly,  and 
sometimes  more  frequently.  He  then  stated  he  would  let  them 
have  the  front  room,  with  the  occasional  use  of  a  back  room, 
which  he  called  a  parlor ;  and  then  asked  what  rent  they  would 
give.  Witness  told  him,  he  must  set  a  price,  and  if  reasonable 
they  would  give  it.  He  hesitated,  as  if  not  prepared  to  give  an 
answer,  and  asked  witness  if  it  was  necessary  that  he  should  give 
an  immediate  answer.  Witness  told  him  it  was  not,  and  he 
might  make  up  his  mind  and  let  him  know  next  day.  He  said 
he  would  make  up  his  mind  and  send  him  word.  Witness  said 
he  would  call  and  receive  the  answer,  and  the  testator  appointed 
a  time  next  day  for  that  purpose.  Next  day  witness  called,  and 
F.  told  him  he  had  made  up  his  mind  to  let  them  have  the  rooms. 
After  some  conversation  he  named  the  rent,  $150,  to  which  wit- 
ness objected  as  too  much.  He  said  the  bank  being  there,  it 
would  be  the  best  location  for  the  insurance  company ;  and  after 
some  other  conversation  as  to  the  location  and  price,  he  told  wit- 
ness the  company  should  have  the  rooms  at  $100,  a  j^ear,  and 
witness  agreed  to  those  terms. 

Cross  examined.  Testator  was  reputed  to  be  a  man  of  easy 
circumstances,  but  not  of  Targe  property.  When  witness  rented 
the  rooms,  a  Mrs.  Hawksworih  was  present.  Mrs.  Diana  F.  was 
not  present.  When  he  first  called,  he  sat  there  some  time,  and 
saw  it  was  with  difficulty  the  testator  spoke ;  and  witness  did 
noi  at  first  understand  him,  but  afterwards  understood  him  per- 
fectly. He  took  hold  of  witness's  hand  and  held  it  some  time, 
and  seemed  very  much  afiected.  This  was  the  first  time  witness 
had  seen  him  since  his  illness.  Mrs.  H.  during  the  conversa- 
tion made  some  remarks  about  the  furniture  in  the  back  room^ 
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and  asked  if  it  would  not  be  injured.  The  testator  laughed,  and 
said  he  was  not  afraid  the  furniture  would  be  hurt.  After  this, 
witness  occasionally  helped  him  in  getting  in  his  carriage  when 
he  went  out  riding,  but  had  no  opportunity  to  ascertain  the  state 
of  his  mind. 

Sarah  A.nn  Ryder,  for  the  defendants.  Lived  about  four 
years  in  Mr.  F.'s  family,  up  to  ten  days  after  he  married  Diana. 
After  three  weeks  of  his  illness,  slie  could  understand  his  speech 
perfectly.  He  would  hesitate  in  his  apeech,  as  if  something 
stopped  it.  He  could  understand  what  was  said  to  him,  as  well 
as  witness  could.  He  talked  but  little,  except  when  spoken  to, 
and  then  he  would  always  answer  and  talk.  When  he  was 
well  he  talked  but  little.  After  his  speech  became  intelligible, 
she  never  discovered  any  appearance  of  his  mind  being  unsound. 
His  answers  to  the  questions  addressed  to  him,  were  always 
rational ;  she  never  discovered  any  thing  to  the  contrary.  Mrs. 
Hawksworth  managed  his  family  from  Mrs.  C.  F.'s  death,  until 
his  second  marriage.  Upon  that  marriage,  he  directed  Mrs.  H. 
to  give  up  the  keys  to  Mrs.  F.,  saying  it  was  her  place  to  take 
charge  of  the  family.  Mrs.  H.  always  consulted  him  before  she 
bought  articles  or  paid  money.  He  was  dissatisfied  with  Robert 
Lowther's  conduct,  and  more  latterly  than  at  first.  Lowther  was 
hired  at  a  dollar  a  day  to  take  care  of  testator  and  help  around 
the  house.  He  used  to  ask  to  be  absent  an  hour,  and  stay  away 
half  a  day,  for  which  testator  found  fault  with  him.  Lowther 
was  disobliging  about  the  house,  and  would  get  mad  if  asked  to 
do  any  thing  out  of  the  sick  room,' and  finally  testator  dismissed 
him.  Never  knew  testator  to  visit  Mr.  Clarke's  family,  before 
or  after  his  illness.  Witness  used  to  go  into  his  room  several 
times  a  day,  and  sometimes  when  Lowther  was  out,  has  sat  with 
him  a  half  hour  or  more.  Sometimes  took,  her  work  and  sat 
there  to  sew. 

Cross  examined.  Discovered  no  difference  in  testator's  mind 
after  his  sickness  from  what  it  had  been  before  ;  it  was  equally 
strong,  and  knows  he  was  as  sensible  as  before.  Could  not  see 
but  his  memory  was  as  good.  After  the  first  three  weeks,  could 
not  discover  but  that  he  talked  as  sensibly  as  he  ever  did,  but 
not  so  easily,  as  his  speech  was  not  as  distinct.    He  always  con- 
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versed  with  any  person  who  came  in  for  the  purpose  of  conver- 
sing with  him.    Witness  was  every  day  in  his  room,  back  and 
forth.    After  those  three  weeks,  he  had  no  difficulty  in  making 
any  person  understand  him.    So  far  as  she  observed,  his  mind 
was  not  in  the  least  affected  by  his  disease,  after  that  time.  Has 
seen  him  cry  when  his  friends  came  to  see  him,  whom  he  had 
not  seen  in  a  long  time.    Never  saw  him  laugh  or  behave  child- 
ish.   Mrs.  H.  told  her  in  testator's  presence,  about  three  weeks 
before  his  marriage  with  Diana,  that  it  was  to  take  place.    Has 
heard  Mrs.  H.  speak  to  him  on  the  subject,  but  never  heard  her 
recommend  the  marriage.    Witness  was  present  at  the  marriage 
with  Mr.  and  Mrs.  Rose,  Lawrence  Fisher  and  Mrs.  H.  and  the 
minister ;  no  one  else.    Knew  Lawrence  F. ;  he  used  to  be  there 
almost  every  Sunday  P.  M.,  and  often  once  a  week  besides. 
Has  beard  him  converse  there  often.    Saw  nothing  to  the  con- 
trary but  that  he  was  in  his  right  mind.    Ko  other  persons 
than  those  named,  were  invited  to  the  wedding.    Testator  said 
he  did  not  want  to  make  a  wedding,  but  to  have  it  private.    Mr. 
and  Mrs.  Rose  lived  in  one  of  his  houses ;  she  had  been  a  domes- 
tic in  his  family,  and  was  married  in  his  house  before  his  ill- 
ness.   Testator  was  sitting  in  his  chair  when  married ;  he  had 
been  up  all  day.    Witness  never  saw  the  Rev.  Dr.  Onderdonk 
there  but  four  times,  twice  before  his  last  illness  and  twice  after. 
Witness  complained  of  Lowther  to  testator ;  never  heard  Mrs. 
H.  or  Diana.    When  witness  left,  there  was  a  black  man  there 
to  take  care  of  testator,  who  had  slept  in  his  room.    After  the 
marriage,  Mrs.  F.  slept  with  her  husband,  and  as  witness  thinks 
the  black  man  slept  in  the  same  room  two  or  three  nights  after 
the  marriage,  but  is  not  certain.    Witness  was  hired  to  do  house- 
work.   Was  thirteen  when  she  went  there.    No  rate  of  wages 
was  agreed  upon,  but  when  she  wanted  any  thing,  the  first  Mrs. 
F.  was  to  give  it  to  her. 

Samuel  S.  Carman,  for  the  defendants.  Did  not  see  testa- 
tor till  seven  or  eight  months  after  he  was  taken  ill,  after  which 
saw  him  pretty  frequently  till  his  death,  visiting  him  from  once  a 
fortnight  to  twice  or  three  times  a  week.  I'estator  seemed  to 
have  an  impediment  in  his  speech,  and  at  first  witness  could  un- 
derstand him,  but  not  perfectly.  After  two  or  three  months 
Vol.  IIL  60 
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could  understand  him  perfectly.  He  always  conversed  with 
witness  at  his  visits,  and  always  sensibly,  as  witness  thought. 
Never  until  after  his  death,  heard  or  suspected  that  testator  was 
not  of  sound  naind.  Cross  examined.  When  witness  could  not 
understand  him  distinctly,  Mrs.  H.  or  his  wife  would  explain. 
They  appeared  to  understand  him  always.  He  frequently  asked 
witness  what  the  news  was  in  Brooklyn,  and  what  people  were 
doing.  Knew  him  twelve  years  before  his  sickness.  He  was  a 
smart  man  and  of  strong  mind.  Could  not  perceive  that  his 
sickness  affected  his  mind  in  any  degree.  Never  found  any  dif- 
ference in  testator's  capacity  of  mind,  but  sometimes  he  conver- 
sed more  than  at  other  times.  Never  had  the  least  suspicion 
that  his  mind  was  affected.  When  witness  fifrsl  went  in  on  his 
visits,  testator  appeared  to  be  affected  in  a  singular  emotion  re- 
sembling a  mixture  of  laughinj^  and  crying,  which  did  not  last 
more  thati  a  minute;  the  laughing  first  and  the  ciying  last. 
Shortly  after  his  marriage,  witness  congratulated  him  upon  it 
and  shook  hands  with  him,  and  he  laughed  and  ordered  a  glass 
of  wine  for  witness. 

John  A.  Russ,  for  the  defendants.  Is  a  midshipman  in  the 
navy.  Came  to  board  with  W.  Cornell,  his  father-in-law,  in  the 
same  house  with  Mr.  F.,  on  the  2d  of  May,  1826  ;  was  there  till 
the  middle  of  June,  again  there  from  September  6ih,  till  Novem- 
ber 1st,  and  after  that  lived  near  by  and  visited  Cornell  and  saw 
testator  frequently  till  April  13th,  1827.  Saw  him  almost  every 
day,  while  witness  boarded  with  Cornell,  and  two  or  three  times 
a  week  after  that,  and  generally  conversed  with  him.  During 
all  this  time,  it  never  occurred  to  witness  that  testator's  mind  was 
otherwise  than  perfectly  sound,  and  never  suspected  it  to  be 
otherwise.  His  conversation  was  always  as  correct  and  rational 
as  any  man's,  but  his  utterance  was  always  indistinct  and  low, 
and  at  times  he  could  only  converse  in  a  whisper.  His  answers 
and  observations  were  always  rational,  and  he  always  appeared 
to  understand  what  witness  said  to  him. 

Cross-examined.  Being  asked  on  what  subject  F.  conversed, 
witness  says  he  does  not  recollect  particulars,  but  he  recollects 
when  he  was  about  to  sail  in  the  Lexington  the  middle  of  June, 
F.  inquired  where  she  was  going ;  witness  said  to  the  West 
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Indies,  to  which  he  shook  his  head  and  said,  ''sickly  there." 
He  then  made  some  observations  in  whispers  against  witness's 
going  there.  At  another  time,  he  opposed  witness's  quitting  the 
navy,  which  he  talked  of-  doing.  His  conversation  was  about 
as  much  in  whispers  as  aloud.  Mrs.  F.  did  not  generally  join  in 
the  conversation.  Sometimes  F.  would  attempt  to  make  an  ob- 
servation aloud,  and  before  he  would  get  through,  would  appear 
oppressed  and  speak  in  broken  sentences,  and  Mrs.  P.  would 
finish  it  for  him  and  explain  his  meaning,  and  ask  if  it  was  so ; 
he  would  nod  his  head  and  say,  yes. 

Re-examined.  F.  occasionally  requested  witness  to  read  the 
newspapers  of  the  day  to  him,  which  witness  did,  and  he  ap- 
peared to  understand  and  take  an  interest  in  it.  Mrs.  F.  appeared 
to  be  very  attentive  to  the  testator. 

Abigail  De  Hart,  for  the  defendants.  Spent  three  weeks 
with  Mrs.  F.,  in  June,  i827,  and  saw  testator  from  twice  to  three 
times  every  day,  and  had  much  conversation  with  him.  Believed 
his  mind  to  be  perfectly  sound,  and  had  not  the  least  suspicion 
of  any  unsoundness  of  mind. 

Cross-examined.  He  was  in  a  very  enfeebled  state  of  body, 
and  did  not  converse  much.  Conversed  with  him  on  various 
subjects.  With  him  and  Mrs.  F.,  witness  conversed  on  money 
affairs,  and  about  her  own  concerns,  and  what  she  ha^  better  do 
with  a  small  sum  she  had.  Mrs.  F.  proposed  to  purchase. lands  ; 
testator  said  **•  No,  stock  was  better  "  for  witness.  He  manifested 
superior  intelligence,  and  more  than  common  understanding, 
much  more  than  ordinary  men.  Never  discovered  the  least  im- 
becility of  rriind,  or  want  of  memory.  At  first  could  not  under- 
stand him  so  well,  but  afterwards  could  perfectly.  His  conver- 
sations were  not  long ;  he  would  utter  two  or  three  sentences 
together  so  as  to  be  understood  by  any  person. 

Re-examined.  Testator's  feelings  towards  the  Clarke's  were 
not  very  pleasant,  as  she  infers  from  this.  In  January  last, 
(1827,)  Mrs.  F.  had  received  some  money,  and  she  said  to  her 
husband,  you  had  better  make  a  compliment  of  $1000  to  each  of 
the  Mrs.  Clarke's.  He  said  no  ;  she  again  pressed  it,  and  said 
they  had  large  families.    He  said  no,  they  did  not  care  for  him, 

Anne  Smith,  for  the  defendants.    Was  intimate  at  testators 
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house,  and  knew  him  over  ten  years  ;  visited  him  occasionally 
during  his  illness,  sometimes  stayed  all  night,  and  always  con- 
versed with  him  when  she  went  to  see  him.  Always  thought 
his  mind  sound,  particularly  on  subjects  of  business.  Heard 
him  converse  about  property,  and  on  the  subject  of  stocks,  of 
repairing  his  houses,  and  the  like,  and  had  no  suspicion  his 
mind  was  otherwise  than  sound. 

Cross-examined.  Is  third  or  fourth  cousin  to  Mrs.  F.  Testa- 
tor when  well,  was  a  very  sensible  and  polished  man.  He  never 
manifested  any  imbecility  or  weakness  of  mind  on  any  subject. 
He  spoke  intelligibly,  and  witness  could  always  understand  him, 
and  has  no  doubt  any  person  could.  This  was  so  from  five  or 
six  weeks  after  his  attack,  till  near  his  death. 

Margaret  Duffield,  for  the  defendants.  Visited  the  testa- 
tor frequently  after  his  second  marriage.  About  a  week  after, 
was  there,  and  Mrs.  F.  introduced  her  to  Mr.  F.  as  her  husband. 
Went  up  to  F.  and  wished  him  joy,  and  remarked  to  him,  he 
looked  a  great  deal  better.  He  said  he  was  a  great  deal  better. 
Told  him  he  appeared  to  have  the  use  of  his  limbs,  and  particu- 
larly his  hands.  He  said  yes^  and  rubbed  his  hands  together. 
Asked  him  whether  he  could  use  his  feet,  and  he  said  O  ye5,and 
drew  up  his  feet  to  show  he  could  use  them,  and  stretched  them 
out  again.  He  apologized  for  being  unable  to  speak  fluently, 
and  showed  his  tongue,  which  had  an  ulcer  upon  it.  He  said  he 
did  not  know  if  the  ulcer  was  occasioned  by  the  badness  of  his 
teeth,  or  the  mercury  he  had  taken,  that  during  his  sickness  they 
had  given  him  a  great  deal  of  mercury.  At  that  time  he  ap- 
peared evidently  better,  and  he  afterwards  grew  better  still,  and 
witness  saw  him  walking,  leaning  on  Mrs.  F.'s  shoulder.  Some 
time  last  winter,  (1827,)  witness  was  there,  talking  about  some 
of  her  business  with  Mrs.  F.,  in  the  testator's  presence.  Mrs.  F. 
told  witness,  I  would  do  so  and  so;  he  said,  do  not  do  it.  Why  ? 
said  Mrs.  F.  Because,  said  he,  it  is  not  law,  you  cannot  do  it, 
Mrs.  Duffield.  Some  time  after,  witness  was  again  there,  and 
testator  was  sitting  before  the  fire.  Mrs.  F.  was  talking  about 
her  marriage,  and  said  Mr.  F.  had  formerly  made  a  will,  which 
he  had  destroyed  since  her  marriage.  Witness  said  to  him,  Mr. 
F.  in  the  situation  you  are,  if  I  was  you,  I  would  regulate  my 


NEW  YORK— MARCH,  1846.  397 

Clarke  v.  Sawyer. 

affairs  so  as  to  leave  peace  behind  me.  He  said  to  witness,  should 
I  die  without  a  will,  Mrs.  F.  will  have  sufficient.  Witness  said 
to  hiin,  from  what  I  learn,  they  ihtend  to  contest  that  too.  To- 
^hich  he  rephed,  shaking  his  finger,  let  them  if  they  dare,  and  I 
will  ijaarry  her  over  again.  From  all  she  saw  of  him  and  heard 
him  say,  she  has  not  the  least  doubt  but  that  his  mind  was  per- 
fectly sound,  and  she  never  doubted  it.  Not  more  than  thiee 
nK)nths  before  his  death,  in  conversations  with  her  and  Mrs.  F.,. 
he  corrected  them  as  to  day  and  date,  as  to  transactions  tbey" 
were  talking  about,  and  then,  as  on  other  occasions,  his  memory 
appeared  perfectly  good. 

Cross-examined.  Was  intimately  acquainted  with  testator  be- 
fore his  illness.  He  was  considered  a  man  of  considerable  tal- 
•ents,  and  genteel  in  his  manners.  His  disease  appeared  to  affect 
his  body  only;  his  mind  and  memory  were  unimpaired,  and 
•appeared  as  good  as  she  had  ever  known  them,  and  so  continued 
until  her  last  visit,  about  a  week  before  his  death.  He  appeared 
as  competent  to  transact  business  of  any  kind,  as  when  in  full 
health.  Was  never  present  when  he  made  any  bargain.  Wit- 
ness is  mother-in-law  of  Mr.  Willoughby,  one  of  the  executors. 
Mr.  W.  was  not  intimate  with  testator,  and  he  was  surprised 
when  he  heard  he  was  appointed  an  executor  in  the  will. 

John  Smallev,  for  the  defendants.  Saw  testator  at  least 
fifty  times  after  1825.  Conversed  with  him  about  the  rise  and 
fall  of  stocks.  Could  understand  him,  although  he  could  not 
articulate  plainly.  .  Considered  him  able  to  understand  business, 
and  to  judge  correctly  in  all  matters  of  common  business. 
Never  discovered  any  imbecility  of  mind  in  him.  Had  no  douH 
of  his  capacity  to  make  a  will.  Applied  to  him,  to  execute  & 
release  to  Mrs.  G.  Lawrence  Fisher  and  her  unborn  child,  of  his: 
right  in  Lawrence's  property.  He  refused,  but  said  he  would- 
never  trouble  her  or  her  child.  Mrs.  Diana  F.  was  present,  but 
neither  advised  nor  dissuaded  F.  in  the  matter. 

Cross-examined.  Testator's  conversation  was  in  some  degree: 
pantomimic,  and  was  much  more  intelligible  after  a  person  had: 
become  accustomed  to  it,  than  at  first.  He  could  not  utter  dis^ 
tinctly  a  continuous  sentence  if  it  were  long,  but  could  utter  it 
intelligibly  to  those  accustomed  to  his  conversation.    He^ could. 
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litter  a  short  sentence,  as  "  It  is  fine  weather,"  "  I  have  been 
riding  out,"  and  the  like.  In  a  long  sentence,  witness  could  not 
have  understood  him  without  observing  the  motion  of  his  lips, 
his  gestures,  and  the  expression  of  his  countenance.  Thought 
G.  L., Fisher  was  partially  deranged  in  intellects  before  his  mar- 
riage, and  his  derangement  was  generally  very  apparent.  He 
was  always  so  far  deranged  while  witness  knew  him,  as  to  be 
incapable  of  executing  a  will.  Mrs.  Diana  P.  was  always  on 
very  friendly  terms  with  Mrs.  G.  L.  Fisher. 

Margaret  Rose,  for  the  defendants.  Lived  in  Mr.  F.'s 
family  four  years,  till  her  marriage  just  before  his  sickness,  and 
saw  him  frequently  till  his  death.  On  the  14th  of  July,  1824, 
rented  a  house  and  lot  of  him  for  ten  years,  at  the  rent  of  $80. 
The  lease  was  to  her  husband.  She  made  the  bargain  for  the 
lease  with  F.  personally.  Went  to  see  him  several  times  about 
it,  and  tried  hard  to  get  it  for  fifteen  years  at  $70  rent.  The 
rent  of  $80,  was  the  full  value  and  a  little  more.  Saw  the  tes- 
tator sign  the  lease ;  (which  was  produced  to  the  witness.) 
Mrs.  Hawks  worth  wrote  the  body  of  it.  Neither  she  or  Diana 
gave  any  advice  to  F.,  or  interfered  in  the  transaction.  Was 
present  at  Mr.  F.'s  marriage  with  Diana.  He  stood  up  a  little 
while  at  the  commencement  of  the  ceremony;  before  it  was 
over,  he  said  he  was  tired,  and  asked  the  minister  if  it  would  be 
proper  for  him  to  sit  down,  and  on  being  told  it  would,  he  sat 
down.  Witness  never  heard  F.  say,  nor  saw  him  do,  any  thing 
that  induced  her  to  suspect  his  mind  was  not  sound.  Always 
thought  he^was  in  sound  and  perfect  mind.  He  could  not  speak 
very  plain,  but  she  could  make  out  to  understand  what  he  said, 
and  he  understood  what  she  said  to  him. 

Cross-examined.  Very  seldom  conversed  with  testator,  except 
about  the  lease,  and  he  very  seldom  said  any  thing  to  her.  Nev- 
er saw  him  alone  during  his  illness.  Saw  no  difference  in  his 
mind  after  his  sickness,  and  he  was  fully  as  capable  of  transact- 
ing business  as  before,  and  so  continued  until  his  death.  She 
considered  the  marriage  of  the  testator  at  the  time,  as  a  reasona- 
ble and  rational  act. 

Alexander  Birkbeck,  for  the  defendants.  In  June  and 
July,  1824,  took  leases  from  the  testator  for  two  lots  of  ground 
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in  Brooklyn.  Applied  to  him  first  for  one  lot.  He  inquired  . 
Tvhat  witness  wanted  of  it.  Witness  told  him,  to  build  an  iron 
foundry  on,  and  he  wanted  a  lease  for  twenty-one  years.  F, 
objected  to  give  a  lease  for  so  long  a  time.  His  speech  was  diffi. 
cult  for  witness  to  understand,  and  Mrs.  Hawksworth,  who  was 
present,  often  interpreted  what  he  said;  she  appearing  to  un- 
derstand him  better  than  witness,  who  then  addressed  himself  to 
her.  she  repeated  to  testator  and  received  his  answer,  and  repeat- 
ed it  to  witness.  In  this  manner  the  bargain  between  him  and 
witness  was  concluded.  He  refused  to  give  a  lease  for  more  than 
twelve  years,  or  to  pay  for  improvements  put  on  the  premises. 
He  asked  $50  for  the  rent,  which  was  a  fair  rent,  and  witness 
agreed  to  give  it.  Mrs.  H.  took  no  part,  except  to  repeat  what 
was  said.  A  lease  was  afterwards  executed.  Testator  himself 
signed  it.  In  June,  1824,  witness  applied  to  him  for  another  lot, 
adjoining  the  former,  and  obtained  a  lease,  which  was  signed  by 
the  testator,  though  witness  did  not  see  him  sign  it.  Has  paid 
the  rent  five  or  six  times,  first  to  Mrs.  H.  in  testator's  presence, 
and  latterly  to  Mrs.  Fisher,  when  he  was  not  present.  Each 
signed  the  receipts  with  her  own  name,  for  the  testator.  In  the 
negotiation  he  appeared  as  competent  to  make  a  bargain,  and  to 
understand  it  as  well  as  witness  himself,  and  witness  thought  he 
was  competent  to  do  business,  and  his  mind  was  sound. 

George  Scott,  for  the  defendants.  Was  married  May  2, 
1827,  at  testator's  house,  and  slept  there  that  night.  Next  morn- 
ing first  saw  him.  Was  introduced  as  the  jierson  who  had 
married  Miss  Denyse,  upon  which  he  wished  witness  a  great 
deal  of  joy.  His  speech  was  broken,  but  witness  understood  him 
plain  enough. 

Rime  Scott,  for  the  defendants.  Was  married  to  the  last 
witness  as  before  stated.  She  knew  F.  eight  years,  and  was 
frequently  at  his  house.  The  day  before  her  marriage  she  told 
him  it  was  intended,  and  asked  if  she  might  stay  there  two  or 
three  days.  He  said  yes,  and  he  hoped  she  might  do  well.  In 
the  evening,  when  dressed  to  be  married,  she  went  into  his  room  ; 
he  called  her  towards  his  bed  and  told  her  she  looked  very  nice. 
Next  day  he  wished  her  a  great  deal  of  joy.    Cross  examined. 
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Ifever  had  any  suspicion  that  the  testator's  mind  was  unsound^ 
uor  heard  any  one  say  ii  was. 

Catharine  Bowles,  for  the  defendants.  Wilh  her  sister 
Ann  sold  lands  to  the  testator  at  three  different  times.  The  first 
sale  was  about  September,  1824,  the  next  the  year  after,  atid  the 
third  the  year  after.  Cannot  specify  the  times  precisely.  The 
bargain  for  these  lands  was  made  by  witness  and  her  sister  with 
the  testator;  no  person  for  him,  taking  part  in  the  conversations. 
The  first  sale  there  was  but  little  conversation  ;  he  wanted  a  less 
price,  but  soon  acceded  to  what  they  asked.  The  next  year,  lie 
would  not  accede  to  their  price,  and  they  talked  abont  it  several 
different  days,  but  finally  he  gave  their  price,  and  asked  the  re- 
fusal of  their  remaining  lands  in  the  same  vicinity.  On  the 
third  occasion,  they  called  to  see  him,  about  the  end  of  last  win- 
ter, (1827.)  Soon  after  they  came  in,  he  asked  if  they  bad  sold 
their  remaining  lands,  and  said  he  would  buy  them  if  they  had 
not  There  was  some  conversation  as  to  the  price,  and  soon  after 
but  not  on  that  day,  a  bargain  for  those  lands  was  concluded^ 
On  all  these  occasions,  the  testator  appeared  to  understand  him- 
self perfectly,  and  to  be  entirely  competent  to  the  making  of  the 
bargain.  He  gave  them  no  more  than  the  fair  value  of  the  lands^ 
<;;ross  examined.  The  lands  were  in  Rapelye's  patent  in  Del- 
aware county.  Testator  said  he  hac^  been  through  that  county^ 
but  had  not  ^seen  these  lands.  Would  take  her  word  as  to  the 
<}uality  of  the  lots,  and  the  information  which  she  stated  slie  had 
irom  persons  near  them.  He  said  he  did  not  get  much  interest 
for  his  money,  and  he  might  as  well  have  the  lands,  and  be  in- 
tended to  keep  them.  He  also  said  he  had  no  land  in  that  pa- 
tent, and  would  like  the  lot  because  his  wife's  father's  name  was 
mentioned  in  the  patent.  Mrs.  F.  was  present,  but  said  very 
little.  They  gave  him  the  refusal  of  the  third  lot,  when  he 
bought  the  second.  There  were  four  or  five  hundred  acres  in 
the  whole.  Cannot  now  tell  the  price  she  got,  uor  within  $300, 
or  $400,  of  the  price.  Was  offered  two  dollars  an  acre  for  them 
several  years  before,  by  a  person  who  lived  on  the  lands.  Did 
not  then  wish  to  sell.  Mr.  J.  Dean  was  present  each  time  whea 
4he  deeds  were  executed.  ^  One  lot  belonged  to  witness,  one  to 


NEW  YORK— MARCH,  1846.  401 

Clarke  ▼.  Sawyer. 

her  sister,  and  one  to  them  both.     She  refers  to  the  sale  of  all 
three. 

Ann  Bowles,  for  the  defendants.  Knew  testator  by  sight, 
eight  or  ten  years  prior  to  December,  1824,  and  after  that  visited 
him  occasionally  till  May,  1827.  Thinks  the  sales  mentioned 
by  her  sister,  were  the  first  in  December,  1824,  one  the  next  sum- 
mer, and  the  last  in  the  summer  of  1826.  (In  other  respects,  her 
direct  testimony  vvas  in  substance  like  her  sister's.) 

Cross  examined.  The  price  of  the  first  lot  sold  was  $1  60  per 
acre.  Testator  inquired  if  all  taxes  and  quit  rents  had  been 
paid  up.  Was  informed  they  had  been,  and  the  receipts  were 
produced.  Witness  and  her  sister  did  not  go  with  a  view  of 
selling  these  lands,  and  did  not  think  of  selling  them.  He  had 
the  map  and  field  book  of  the  lands  to  look  at,  and  inquired  as  to 
the  quality.  It  was  a  map  rolled,  not  folded,  and  was  taken  to  his 
house  at  his  request,  after  the  first  and  before  the  second  purchase. 
The  second  sale  was  talked  about  at  three  interviews.  Thinks 
they  took  a  less  price  on  that,  than  they  at  first  asked.  It  was 
more  than  they  took  for  the  first  lot.  The  third  lot  was  sold 
for  a  higher  price  than  the  secoud  ;  thinks  it  was  $2^  or  $3,  per 
acre.  Visited  him  last  in  May,  1827.  He  had  an  impediment 
in  his  speech,  but  she  could  understand  distinctly  each  word  he 
spoke.  Did  not  hear  him  prompted,  or  hear  any  one  assist  to 
explain  bis  meaning.  He  did  not  speak  as  distinctly  at  some 
times,  as  he  did  at  others.  Mrs.  F.  in  no  instance  took  any  part 
in  the  bargains  for  the  lands. 

Frederick  C.  Shaeffer,  for  the  defendants.  Is  pastor  of 
the  Lutheran  church  of  St.  James,  in  the  city  of  New  York. 
Knew  G.  Lawrence  Fisher  seven  or  eight  years.  He  was  of' 
sound  mind  when  witness  first  knew  him ;  afterwards  became 
insane,  and  was  sent  to  the  Bloomihgdale  Asylum.  Previous  to 
October,  1824,  saw  him  out  of  the  Asylum,  and  believes  his 
sound  mind  was  restored.  He  had  been  discharged  cured,  about 
six  months  before.  He  called  on  witness  in  October,  1824,  to  go 
over  to  Brooklyn  and  marry  his  brother  John  Fisher.  Lawrence 
F.'s  mind  was  then  soutid,  as  witness  judged  after  talking  with 
him.  On  the  ensuing  Sunday,  witness  went  with  him  to  testa- 
tor's house,  where  witness  was  introduced  to  testator  and  to  Di- 
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ana  Rapelye.  It  was  late  in  the  afternoon.  G.  L.  Fisher  and 
Miss  R.  stated  that  testator  was  infirm,  had  been  sitting  up  long, 
and  was  fatigued,  and  requested  that  he  might  be  permitted  to 
sit  during  the  ceremony,  to  which  witness  assented.  Being  told 
this  and  perceiving  he  was  infirm,  witness  conversed  with  him, 
before  proceeding  with  the  ceremony,  with  a  view  to  ascertain 
whether  the  state  of  his  mind  was  such  as  to  satisfy  witness  he 
was  doing  his  duty  as  a  christian  minister  in  marrying  him ;  and 
the  result  was  a  conviction  that  the  testator  was  of  sound  mind. 
Does  not  remember  the  particulars  of  the  conversation,  which 
was  short.  Witness  then  married  them  in  the  presence  of  G.  L. 
Fisher,  Mr.  and  Mrs.  Rose,  and  some  others.  Never  saw  the 
testator,  except  at  that  time.  The  Fisher's  were  Germans  by 
birth,  and  Lawrence  conversed  with  witness  in  German.  For 
many  years,  witness  preached  in  the  German  language. 

Cross  examined.  Did  not  see  the  testator  rise  or  stand  while 
he  was'^in  the  room.  He  appeared  to  unite  in  the  request  that  he 
might  sit  during  the  marriage  ceremony.  Is  confident  this  re- 
quest was  before  tho  ceremony.  The  answer  of  witness  was  ad* 
dressed  to  testator*  Afterthe  ceremony,  wine  was  handed  round, 
and  a  glass  of  wine  was  handed  to  the  testator  which  he  drank ; 
his  hand  trembled,  and  his  wife  assisted  him  in  holding  it.  On 
wishing  him  all  joy  and  happiness,  he  thatiked  witness  with  an 
appearance  of  emotion  ;  and  when  witness  promised  to  call 
again,  he  appeared  much  gratified. 

Maria  Knight,  for  the  defendants.  Knew  F.  from  1821, 
till  his  death.  Was  a  visitor  at  his  house  at  his  first  wife's  re- 
quest, for  about  a  year,  till  just  after  her  death  ;  and  afterwards 
was  at  the  house  frequently,  and  conversed  with  him.  Lived 
there  while  Lowther  was  there.  Could  always  understand  tes- 
tator when  he  spoke,  and  during  all  the  time,  never  suspected  he 
was  of  unsound  mind,  nor  heard  any  one  say  that  he  was.  On 
seeing  him  after  she  got  married,  he  said  to  her,  "  So  Maria,  you 
ar6  married  ;"  and  asked  whom  she  had  married,  and  what  was 
his  trade,  and  on  being  informed,  said  he  was  happy  she  had 
done  so  well.  This  was  the  last  time  she  ever  saw  him.  She 
was  married  in  August,  1826.  Lowther  was  a  very  steady  man. 
Never  heard  any  thing  against  his  character.    He  was  some- 


NEW  YORK— MARCH,  1846.  403 

Clarke  v.  Sawyer. 

times  away,  when  he  ought  to  have  been  there.  After  the  first 
Mrs.  F/s  death,  witness  purchased  mourning  for  the  family  by 
P.'s  direction,  who  told  her  to  go  to  Vanderveer's  and  get  what 
was  wanted.    Mrs.  Hawksworth  was  present  and  no  one  else. 

Cross  examined.  He  directed  her  to  buy  bombazine  for  mour- 
ning for  herself,  Miss  Denyse,  Miss  Ryder,  Lowther's  wife,  Di- 
ana R.  and  Mrs.  H.  Witness  also  bought  scarfs,  muslin,  gloves 
&;c.,  for  the  funeral.  He  desired  to  see  the  articles,  and  she 
showed  them  to  him.  He  said  they  were  none  too  good  for  his 
wife,  and  if  he  could  do  more  for  her  he  would.  Did  not  per* 
eeive  that  his  faculties  were  impaired  by  his  sickness ;  he  trem-^ 
bled  and  shook.  Never  perceived  during  all  his  sickness,  but 
that  he  could  converse  as  freely  and  as  rationally  on  all  subjects 
as  he  could  before.  He  pronounced  so  that  witness  and  all  could 
understand  him.  Never  heard  Mrs.  F.  repeat  or  attempt  to  ex- 
plain to  any  one  what  he  said.  He  was  as  capable  of  transact- 
ing business,  in  respect  of  his  mind,  as  he  was  previous.  Judges 
from  his  conversing  with  her  on  a  variety  of  family  aflfairs.  He 
complained  of  a  soreness  of  mouth,  which  injured  his  speech. 
From  what  she  saw,  his  mind  was  not  in  the  least  degree  impaired. 

William  H.  Elting,  for  the  complainants.  Rapelye's  patent 
is  in  the  lower  part  of  Delaware  county.  Does  not  know  as  to 
the  quality  of  lands  in  it.  Lived  many  years  in  that  county,  and 
has  been  in  the  south  part  of  it,  which  is  generally  rough  and 
very  mountainous.  Would  not  give  over  fifty  cents  an  acr& 
for  mountain  lots  which  do  not  come  down  to  the  Delaware 
river.  At  a  sherifi''s  sale,  under  instructions  to  bid  t^o  thirds 
of  the  value,  witness  bid  off  lands  in  that  part  of  the  county,  for 
from  fifty  cents  to  a  dollar  and  fifty  cents  per  acre,  and  some  as  . 
high  as  two  dollars,  he  believes.  The  latter  were  nearer  the  river 
and  had  some  timber. 

E.  H,  Owertf  and  W.  Silliman,  for  the  complainants,  submit- 
ted the  following  points. 

I.  The  testator  was  wholly  incompetent  to  make  a  valid  will 
after  his  apoplectic  fit,  which  terminated  in  paralysis,  in  the 
year  1824.    {Clarke  v.  Fisher,  1  Paige,  171.) 

n.  Being  so  incompetent  at  that  time,  and  his  afiiiction  con^ 
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tinuing  down  to  the  time  of  his  death,  it  is  incumbent  on  the 
defendants,  to  show  affirmatively  his  competency  to  make  a  valid 
will  at  the  time  of  its  execution.  (  White  v.  Wilson^  13  Vesey, 
87 ;  Peaslee  v.  Rollins,  3  Mete.  164 ;  Best  on  Presumptive  Evi- 
dence, 186.) 

III.  This  the  defendants  have  failed  to  do ;  but  on  the  con- 
trary, the  weight  of  testimony  clearly  shows  his  utter  incompe- 
tency to  make  a  valid  disposition  of  his  estate  at  that  time. 

IV.  The  testator  was  induced  to  make  and  publish  the  will  in 
question,  by  fraud  and  undue  influence  imposed  upon  and  exer- 
cised over  him,  during  his  last  sickness,  by  his  widow  and  others 
who  were  about  him ;  and  the  same  therefore,  not  being  his 
will,  is  void.  (1  Paige,  176  ;  I  Story's  Eq.  Jur.  §.  234  ;  Whelan 
V.  Whelan,  3  Cowen,  537 ;  Blatchford  v.  Christie,  1  Knapp,  73.) 

V.  The  will  in  question,  is  void  for  uncertainty  and  repug- 
nancy in  its  parts. 

TI.  But  should  it  be  adjudged  valid,  then  by  its  true  construc- 
tion and  interpretation,  the  devise  in  fee  to  the  widow  is  void, 
being  revoked  by  the  subsequent  valid  devise  in  fee  simple  of 
the  same  estate  to  Magdalen  Cornelia  Fisher,  and  the  heirs  of 
Maria  Clarke,  Eleanor  Clarke,  Ann  Smyth  and  Isaac  Rapelye, 
(2  Paige,  122;  12  Wend.  602;  5  Yes.  247;  2  Plowd.  541  ; 
Lovelass  on  Wills,  293.) 

YII.  Such  subsequent  devise  to  Magdalen  and  the  heirs  of  the 
persons  above  named,  is  executory,  and  will  not  take  eflect  until 
the  death  of  the  widow,  so  that,  the  devise  to  the  widow  being 
void,  the  rents  and  profits  during  the  life  time  of  the  widow 
remain  undisposed  of  by  the  will,  and  therefore  descend  to  Maria 
and  Eleanor,  as  the  only  heirs  at  law  of  the  testator,  subject  to 
the  widow's  right  of  dower,  or  thirds,  therein. 

VIII.  But  if  the  devise  to  the  widow  was  not  absolutely  revo- 
ked, by  such  subsequent  devise,  still,  it  did  not  give  her  an  estate 
in  fee,  but  only  a  life  estate  determinable  at  her  death  ;  and  the 
other  devisees,  Magdalen  excepted,  took  a  contingent  remainder 
in  fee  in  the  same  estate — so  that  if  the  said  widow  should  die 
before  such  devisees,  such  contingent  remainder,  by  reason  of 
there  being  no  person  in  esse,  in  whom  it  could  vest,  upon  the 
termination  of  the  particular  estate,  would  fail,  and  the  estate 
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-^ould  thereupon  descend  to  Maria  and  Eleanor,  as  his  heirs  at 
law.  * 

Mr.  Silliman  cited  in  addition,  on  the  necessity  of  instructions, 
&c.,  Billinghurst  v.  Vickars,  1  Phillimore,  187 ;  Evans  v. 
Knight^  1  Addams,  229 ;  Brogdisn  v.  'Brown,  2  ibid.  441 ; 
Bridges  v.  King,  1  Hagg.  Consist.  R.  256 ;  Marsh  v.  Tyrrell, 
2  ibid.  84;  Ingram  v.  Wyatt,  1  ibid.  384,  and  3  ibid.  466  ;  Mc- 
Kenzie  v.  Handy siifi,  2  ibid.  211.) 

D.  S,  Jones,  for  the  defendants,  Sawyer  and  others,  made  the 
following  points  : 

I.  John  Fisher,  the  testator,  was  of  competent  mind  to  make 
a  will,  at  the  time  of  making  the  will  in  question  in  this  cause. 
The  chancellor's  decision  as  to  the  personal  estate  has  no  con- 
trolling influence  here.  {Denton  v.  Jackson,  2  J.  C.  R.  320 ;  S. 
C.  mentioned  in  the  digest,  7.  J.  C.  R.  264  ;  North  Hempstead  v. 
Hempstead,  Hopk.  R.  288 ;  and  affirmed  in  2  Wend.  109 ;  Bo- 
gardus  v.  Clarke,  1  Edw.  Ch.  R.  266.) 

II.  'J'he  will  was  not  procured  by  fraud,  imposition,  or  undue 
influence  ;  but  was  the  voluntary  and  unbiassed  act  of  the  tes- 
tator. 

III.  1.  By  virtue  of  this  will,  Diana  Fisher,  the  widow  of  the 
testator,  now  Diana  Sawyer,  the  wife  of  the  defendant  Lemuel 
Sawyer,  became  entitled  to  all  the  estate  of  which  the  testator 
died  seised  or  possessed,  in  fee  and  absolutely.  Or,  2.  She  be- 
came entitled  to  the  house  and  lot  on  the  corner  of  Front  and 
Dock  streets,  in  the  village  of  Brooklyn,  mentioned  in  the  said 
will,  in  fee ;  to  one-half  of  the  residue  of  the  estate  of  which  the 
said  testator  died  seised  or  possessed,  in  fee  and  absolutely  ;  and 
to  an  estate  for  her  natural  life,  in  the  other  half  of  the  said  resi- 
due of  the  said  estate.  Or,  3.  She  bucame  entitled  to  one-half 
of  the  estate  of  which  the  testator  died  seised  or  possessed,  in 
fee  and  absolutely,  and  to  an  estate  for  her  natural  life  in  the 
other  half  of  the  said  estate.  Or,  4.  She. became  entitled  to  an 
estate  for  her  natural  life  in  the  estate  of  which  the  testator  died 
seised  or  possessed.     (1  Jarman  on  Wills,  411,  417.) 

That  Lemuel  Sawyer,  by  virtue  of  his  marriage  with  the  said 
Diana,  became  entitled  to  an  estate  in  all  the  estate  to  which  the 
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said  Diana  became  entitled  as  above  mentioned,  to  hold  the  same 
during  the  natural  life  of  the  said  Diana,  with  remainder  after 
bis  death  to  the  said  Diana  and  her  heirs. 

TV.  Curtis  Nayes,  for  Magdalena  Cornelia  Fisher. 

The  Assistant  Vice-Chancelloe — ^When  the  will  of  John 
Fisher  was  before  the  chancellor,  he  decided  that  as  a  will  of 
personal  property,  it  was  invalid,  and  reversed  the  order  of  the 
surrogate  admitting  it  to  probate.  His  decision  was  upon  the 
ground  of  the  imbecility  of  the  decede  nt'smind  |  and  the  undue 
influence  to  which  he  was  subjected  ;  at  the  same  time  avowing 
his  opinion  that  either  ground  was  sufficient  to  invalidate  the 
will.  {Clarke  v.  Fisher,  1  Paige,  171.)  The  question  is  now 
presented  upon  its  validity  as  a  will  of  real  estate,  and  it  is  well 
settled,  (although  it  is  to  be  hoped  that  as  the  reason  for  the 
anomaly  has  essentially  ceased,  the  rule  itself  will  be  changed ;) 
that  the  chancellor's  decree  is  not  decisive  or  even  controlling 
upon  the  point  now  raised.  The  case  of  Bogardus  v.  Clarke^ 
(1  Edw.  Ch.  R.  266,)  exhibits  the  rule  and  its  reason,  in  reference 
to  this  identical  will. 

Being  thus  deprived  of  the  relief  which  the  decision  of  my 
learned  superior  should  have  afforded,  I  was  induced  on  my  first 
consideration  of  the  case,  to  direct  an  issue.  But  I  found  that 
there  were  seriou^  difficulties,  the  fault  of  the  great  delay  of  the 
parties  on  both  sides  unquestionably,  but  nevertheless  such  as  I 
am  not  at  liberty  to  disregard.  More  than  eighteen  years  have 
elapsed  since  the  testimony  was  taken.  Some  of  the  witnesses 
I  know,  and  I  presume  many  others,  are  dead.  The  events  are 
of  nineteen  or  twenty  years  standing.  Few  of  the  benefits  of  an 
oral  and  personal  examination  of  the  witnesses  could  be  ob- 
tained upon  the  trial  of  an  issue  under  such  circumstances ;  and 
probably  neither  party  would  regard  it  otherwise  than  as  an  iu« 
fliciion  of  unnecessary  trouble,  expense  and  delay.  I  therefore 
feel  it  to  be  my  duty,  to  dispose  of  the  case  upon  the  evidence 
before  me ;  and  I  have  seldom  encountered  a  duty  that  in  all  its 
aspects,  has  been  so  unpleasant. 

Before  proceeding  to  the  m^in  question,  I  will  premise,  that 
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'  - 

the  complainants  have  not  brought  the  necessary  parties  before 
the  court  to  hove  a  construction  of  the  will,  in  case  it  shall  be 
held  valid.  And  in  my  remarks  upon  its  character,  I  shall  not 
go  beyond  the  probable  intent  of  the  decedent  apparent  upon  ita 
face ;  leaving  out  of  view  the  inquiry  whether  the  will  legally 
effectuates  such  intent. 

First.  In  regard  to  the  decedent's  capacity  to  make  a  wilL 

This  inquiry  led  to  a  minute  investigation  of  his  health,  and 
the  history  of  his  life  from  the  first  of  May,  1823,  until  his  death 
on  the  29th  of  June,  1827. 

Prior  to  May,  1823,  the  decedent  had  enjoyed  good  health 
and  all  the  testimony  concurs  in  representing  him  to  have  been 
a  man  of  unusually  strong  and  vigorous  intellect,  and  of  un- 
common argumentative  powers.  He  was  at  that  time  living 
with  his  first  wife,  but  was  childless,  his  only  son  having  died 
before  attaining  to  manhood,  many  years  before.  His  blood  re- 
lations were  a  brother,  George  L.  Fisher,  then  unmarried,  and 
two  nieces,  the  daughters  of  another  brother  who  had  been  dead 
ever  since  1787.  Both  of  these  nieces  had  been  married  a  long 
time,  and  had  families  of  children.  One  of  them  resided  in 
Brooklyn,  and  the  other  in  Western  New  York.  There  does 
not  appear  to  have  been  any  intimacy  or  correspondence  between 
the  decedent  and  the  latter  family,  nor  much  intimacy  with  the 
family  of  the  other  niece,  who  resided  in  Brooklyn.  He  was  not 
in  the  habit  of  visiting  there  often,  but  this  niece,  Mrs.  J.  B. 
Clarke,  visited  his  house,  and  in  the  early  part  of  his  sickness, 
was  a  constant  visitor  there.  The  decedent's  wife  had  sisters 
and  a  brother  living  in  the  vicinity)  but  no  intimacy  between 
them  and  the  decedent  is  shown. 

At  the  period  of  his  illness,  he  was  sixty-six  or  sixty-seven 
years  of  age. 

I  will  mention  some  of  the  dates  which  become  important  in 
the  inquiry.  The  attack  of  apoplexy  was  on  the  3d  day  of  May, 
1823.  His  first  wife,  Cornelia  Bapelye,  died  on  the  4th  of 
March,  1824.  The  decedent  married  Diana  Rapelye,  the  sister 
of  his  first  wife,  on  the  3ist  of  October,  1824.  The  will  in 
question,  was  made  on  the  2d  of  May,  1827,  and  he  died  on  the 
29th  of  June  following. 
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The  bill  alleges  that  the  stroke  of  apoplexy  deprived  the  dece- 
dent of  his  speech  and  the  use  of  his  limbs ;  almost  destroyed 
his  mental  faculties,  and  rendered  him  totally  incapable  of 
thought.  That  the  apoplexy  gradually  terminated  iu  palsy 
under  which  he  permanently  continued,  and  by  which  he  re- 
mained deranged  in  mind,  and  entirely  incapable  of  transacting 
any  business  whatever.  For  one  or  two  weeks  succeeding  his 
wife's  (jeath,  his  mental  faculties  appeared  to  be  partially  roused, 
so  that  he  appeared  to  comprehend  in  some  measure  conversa- 
tion which  was  addressed  to  him,  and  to  answer  it  partly  by 
signs,  and  partly  by  speech,  but  he  continued  entirely  palsied 
and  helpless  in  limbs  and  body.  And  except  during  that  fort- 
night, the  bill  charges  that  there  was  no  time  between  May  3, 
1823,  and  his  death,  when  the  decedent  was  capable  of  compre- 
hending and  assenting  to  a  will ;  and  the  complainants  are  not 
satisfactorily  convinced  of  his  capacity  during  the  excepted 
period.  ^ 

The  bill  was  verified  by  the  oath  of  James  B.  Clarke,  who, 
if  intestacy  were  established,  was  tenant  by  the  curtesy  of  one- 
half  of  the  real  estate. 

The  answer  of  Diana  Fisher,  which  is  responsive  to  the  bill, 
admits  that  the  apoplexy  terminated  in  palsy,  and  that  the  de- 
cedent continued  enfeebled  in  his  limbs  and  body  till  his  death. 
She  denies  that  he  continued  wholly  helpless  or  unable  to  rise ; 
or  that  he  was  imbecile,  enfeebled  or  unsound  in  mind,  after  his 
partial  recovery  from  his  first  attack ;  and  she  avers  that  the 
state  of  his  mental  faculties  improved  after  the  spring  of  1824, 
and  were  stronger  and  more  sound  the  last  year  of  his  life,  than 
they  were  the  fortnight  succeeding  his  first  wife's  death. 

There  are  some  facts  respecting  the  decedent's  situation,  which 
are  so  clearly  established,  that  I  need  not  refer  to  the  particular 
testimony  by  which  they  are  proved ;  and  will  proceed  briefly  to 
state  them. 

His  attack  of  apoplexy  was  very  severe.  It  paralyzed  him 
and  deprived  him  of  his  senses.  Apoplexy  always  aflects  the 
.  brain,  and  one  physician  says  his  was  particularly  affected.  The 
decedent  however  had  so  far  recovered,  that  before  Dr.  Ball  ceased 
his  attendance,  which  was  the  latter  part  of  July,  1823,  he  ua- 
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derstood  the  doctor's  questions,  and  his  speech  had  become  so 
far  intelligible,  that  the  doctor  could  understand  some  of  his 
words.  The  palsy  in  which  it  terminated,  was  not  decided 
hemiplegia.  The  hands  and  feet  were  affected,  and  one  side 
somewhat  more  than  the  other. 

In  the  early  period  of  his  illness  he  could  not  feed  himself,  but 
he  could  the  last  two  or  three  years,  and  could  use  his  hands, 
and  draw  up  his  feet.  He  spent  most  of  his  time  in  bed,  but 
during  those  three  years,  he  could  and  did  set  up  for  hours  at  a 
time,  and  could  sit  without  assistance  or  support.  He  was  also 
in  the  habit  of  riding  out  occasionally,  and  once  in  1825  or  1826, 
(as  it  casually  came  out  in  the  testimony,)  he  rode  to  Blooming- 
dale  in  New  York,  some  six  or  seven  miles,  and  remained  there 
to  dinner.  He  was  helped  into  and  out  of  the  carriage  on  these 
occasions. 

During  the  whole  time,  his  articulation  was  considerably  im- 
paired, but  those  in  the  habit  of  conversing  with  him,  readily 
understood  what  he  said.  At  various  periods,  it  was  shown  that 
he  had  a  sore  mouth  or  ulcerated  tongue,  which  was  probably 
in  part  the  cause  of  his  defective  utterance. 

To  those  who  saw  him  but  once,  or  unfrequently,  his  speech 
was  understood  with  difficulty ;  and  to  some  of  those  persons,  he 
had  the  appearance  of  crying  without  cause,  and  of  laughing 
and  crying  together.  • 

No  person  was  appointed  to  manage  his  affairs,  but  he  was 
left  to  direct  the  transaction  of  his  business,  to  the  close  of  his 
life.  And  during  his  life,  no  distinct  allegation  appears  to  have 
been  made  by  any  of  his  relatives  or  friends,  that  he  was  im- 
becile or  unsound  in  mind. 

A  great  part  of  the  testimony  adverse  to  the  will,  relates  main- 
ly, and  much  of  it  exclusively,  to  the  attack  of  apoplexy,  and  the 
time  immediately  succeeding  it.  Such  of  it  as  is  clearly  brought 
to  bear  upon  the  time  subsequent  to  Mrs.  Cornelia  Fisher's  death, 
will  be  noticed  more  at  large. 

There  is  no  lunacy ^  or  habitual  insanity,  imputed  in  this  case ; 
and  I  do  not  understand  that  it  is  to  be  treated  as  a  case  of  gene- 
ral derangement  of  mind,  because  it  is  shown  that  for  two  or 
three  months,  or  even  four  or  five  months,  the  decedent  was 
Vol.  III.  62 


410  CASES  IN  CHANCERY. 

Clarke  y.  Sawyer. 

laboring  under  and  recovering  from  an  attack  of  apoplexy,  and 
was  suffering  its  necessary  and  usual  concomitants,  a  depriva- 
tion of  reason  in  the  outset,  and  its  gradual  restoration.  On  the 
contrary,  the  recovery  from  its  effects,  so  far  as  to  survive  four 
years  and  upwards,  presumptively  shows  that  the  patient  must 
have  overcome  its  most  violent  and  peculiar  features.  It  is  true, 
the  mind  is  often  left  imbecile ;  but  that  is  in  cases  of  a  linger- 
ing continuance  of  the  disease ;  and  I  find  no  such  instance  stated 
by  medical  writers,  where  the  patient  survived  four  years  with- 
out any  intervening  attack.  The  fact  that  palsy  ensued,  does 
not  affect  the  point ;  for  palsy  is  not  shown  to  impair  the  mind, 
any  more  than  the  ordinary  diseases  which  reduce  the  bodily 
strength. 

1  may  err  in  my  view  of  the  subject,  but  I  think  that  the  de-  ' 
lirium  or  imbecility  of  mind,  or  unconsciousness,  which  ensues 
from  vioientor  acute  diseases,  is  not  to  be  regarded  as  establishing 
a  general  derangement  of  intellect,  so  as  to  throw  the  burthen 
of  proving  a  sound  mind,  upon  the  party  setting  up  a  deed  or 
will  executed  long  after  the  force  of  the  disease  is  spent,  or  it  has 
terminated  in  one  of  a  different  character.  Without  stating  the 
cases  at  large,  1  refer  to  Attorney  General  v.  Parnlher,  (3  Bro. 
C.  C.  441 ;)  White  v.  Wilson,  (13  Ves.  88,  89  ;)  Waters  v.  How- 
lett,  (3  Haggard,  790 ;)  Chambers  v.  The  Queen^s  Proctor,  (2 
Curteis,  416.)  And  see  In  the  gooda  of  Held,  (3  Curteis,  762^) 
where  the  will  of  a  paralytic,  made  when  incapable  of  speech  or 
of  signing  his  name,  was  pronounced  for,  however  it  was  not 
contested. 

In  this  case,  if  the  complainants  are  driven  to  prove  mental  im- 
becility in  May,  1827,  without  the  aid  of  the  presumption  of  gen- 
eral derangement  of  mind  continuing  from  1823  ;  they  must  fail 
beyond  a  doubt.  With  the  weight  of  the  answer,  and  of  all  the 
positive  testimony  of  the  decedent's  acts  in  1826, 1826,  and  1827 ; 
there  is  no  sufficient  testimony  on  the  other  side,  within  those 
years,  that  is  at  all  adequate  to  compete. 

Assuming  however,  that  it  is  incumbent  on  the  defendants  to 
show  the  decedent's  restoration  to  the  use  of  his  mental  faculties ; 
how  stands  the  case  ?  ' 

Much  of  the  testimony,  as  is  usual  in  these  caseS;  consists  of 
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opinions  of  witnesses.  The  opinions  of  physicians  are  proper 
evidence.  The  opinions  of  others,  are  to  be  weighed  by  the  facts 
on  which  they  are  based  ;  and  the  facts  are  therefore  more  im- 
portant than  the  opinions.  (See  Evans  v.  Knight^  1  Addams, 
229,  per  Sir  John  Nicholl.)  As  to  the  physicians,  Dr.  Ball,  who 
attended  him  in  his  first  attack,  for  several  weeks,  thinks  he  pre- 
scribed for  him  once  in  February,  1824 ;  but  he  did  not  visit  him 
at  all  after  March,  1824.  He  perceived  no  change  for  the  better 
after  July,  1823  ;  yet  the  bill  founds  an  important  allegation  on 
a  change  early  in  March,  1824,  and  every  witness  who  saw  him 
frequently,  speaks  of  a  decided  and  marked  improvement  after 
the  summer  of  1823. 

Dr.  Wendell  visited  him  as  a  physician  during  the  first  month 
of  his  apoplexy,  and  saw  him  again  but  without  conversing  with 
him,  during  Mrs.  Cornelia  Fisher's  last  illness  in  February,  1824. 
His  opportunity  of  judging,  after  the  first  attack,  was  too  limited 
to  enable  him  to  give  a  reliable  opinion.  His  testimony  as  to 
apoplexy,  goes  far  to  do  away  with  the  idea  of  a  general  derange- 
ment of  intellect,  being  applicable  to  this  case. 

Dr.  Rowland's  testimony  is  more  important,  for  it  relates  to 
April,  .1827,  just  before  this  will  was  executed.  He  thought 
the  decedent's  mind  was  very  weak,  and  that  he  Was  not  capable 
of  making  a  contract.  Dr.  R.  did  not  converse  with  him,  or  hear 
him  say  any  thing  from  which  this  opinion  was  formed.  But 
it  was  from  his  laughing  and  crying,  the  appearance  of  hiscoun^ 
tenance,  and  his  doing  nothing  except  through  his  wife,  and  as- 
senting to  all  she  proposed  and  said.  Yet  this  witness  did  not 
hesitate  to  enter  into  a  written  contract  with  the  decedent,  and 
one  which  it  is  evident  would  not  have  been  made  by  either  the 
witness,  or  by  Diana  Fisher,  without  the  decedent's  presence 
and  sanction.  The  act  in  this  instance,  speaks  louder  than  the 
opinion. 

On  the  other  hand,  Dr.  Cameron,  who  attended  the  decedent 
occasionally,  and  was  his  only  physician,  after  the  spring  of  1824, 
did  not  perceive  that  his  mind  was  diseased,  and  has  no  doubt 
that  he  was  of  sound  mind.  Dr.  C.'s  last  visit  was  in  April, 
1827.  His  opinion  is  strongly  corroborated  by  that  of  Dr.  Watts^ 
who  saw  the  decedent  once   only,  in  July  or  August,  1826^ 


412  CASES  IN  CHANCERY. 

Clarke  v.  Sawyor. 

Though  Dr.  W.  had  never  conversed  with  him,  he  had  no  diffi- 
culty in  understanding  what  he  said.  The  coUversation  which 
he  details,  can  scarcely  be  reconciled  with  mental  imbecility. 
Few  wills  made  during  sickness,  can  ever  have  the  support  of 
as  strong  proof  of  sound  and  disposing  mind  and  memory,  as  is 
afforded  by  this  interview  with  Dr.  Watts. 

Upon  the  testimony  of  the  experts  therefore,  the  proof  of  capa- 
city is  strong.  The  two  attending  physicians  in  1823,  are  re- 
stricted to  the  first  attack.  Dr.  Rowland  is  much  shaken  by  his 
own  act,  and  the  testimony  of  Drs.  Watts  and  Cameron,  prove 
abundant  capacity  in  1826,  and  the' latter  its  contirmance  to  the 
era  of  the  will.  In  a  case  much  weaker  than  this,  uponjhe  medical 
testimony,  Sir  John  Nicholl  disregarded  the  opinion  of  both  the 
attending  physicians.     (Evans  v.  Knight,  1  Addams,  229.) 

The  other  witnesses  against  the  will,  who  did  not  see  the  de- 
cedent after  Mrs.  C.  Fisher's  death,  I  peed  not  advert  to  in  detail, 
in  the  view  1  am  now  taking,  in  which  I  am  throwing  the  bur- 
then on  the  defendants. 

Two  circumstances,  which  they  in  common  with  others,  dwell 
upon,  I  will  mention.  The  laughing  and  crying,  or  appearance 
of  so  doing,  was  in  part  natural,  and  is  thus  accounted  for.  The 
decedent  was  easily  amused,  and  would  laugh  at  a  joke  or  in- 
teresting remark.  And  it  was  equally  natural  that  he  should  shed 
tears,  when  meeting  or  parting  with  an  old  companion,  associate, 
or  friend ;  for  he  could  not  help  being  deeply  moved  by  his  situ- 
ation, and  its  contrast  with  his  former  active  and  energetic  life. 
The  laughing  and  crying  in  the  same  breath,  was  doubtless,  the 
nervous  affection  of  the  muscles  of  the  face,  or  hysteria,  which 
is  described  by  the  physicians.  That  this  is  the  explanation,  is 
proved  by  the  fact  that  those  who  saw  the  decedent  daily  or  fre- 
quently, and  were  accustomed  to  the  appearance  of  his  face,  dis- 
covered nothing  of  this  simultaneous  crying  and  laughing.  The 
childishness,  which  is  mentioned  by  some  of  the  witnesses,  is 
founded  mainly  upon  this  appearance  of  the  face  ;  and  not  upon 
what  he  said  or  did. 

The  other  circumstance,  the  difficulty  in  conversation,  was  in 
part  ideal,  as  proved  by  Dr.  Watts  and  numerous  other  witnesses ; 
and  in  part  was  owing  to  the  defective  power  of  articulation,  from 
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causes  before  mentioned.  This  defect  to  one  seldom  seeing  him, 
would  appear  to  arise  from  want  of  mind,  while  it  may  have  had 
nothing  to  do  with  his  mental  capacity. 

Of  the  witnesses  against  the  will,  after  the  death  of  Mrs.  C. 
Fisher,  Mr.  Sands  saw  him  once  just  after  her  death  ;  again  in 
the  fall  of  1824,  or  winter  of  1825  ;«and  for  the  last  time,  in  the 
summer  or  fall  of  1826,  for  about  five  minutes.  He  says  he 
thought  the  force  of  the  testator's  mind  was  gone.  This  might 
well  be,  and  leave  enough  mind  to  make  a  will.  The  witness 
says  the  testator  could  understand  little  things,  as  the  incorpo- 
ration or  location  of  a  bank,  and  matters  generally  which  affected 
his  interest.  And  he  proves  that  the  decedent  did  understand, 
when  the  witness  called  to  surrender  the  lease  for  a  tenant.  But 
some  new  phase  in  politics,  the  decedent  could  not  appreciate, 
(in  1823,  4 ;)  and  the  witness  thought  he  could  not  form  just 
conclusions  in  any  thing  complicated. 

Now  there  are  three  facts  in  this  testimony,  which  with  what 
I  have  already  stilted,  go  far  to  sustain  the  decedent's  capacity 
by  this  witness.  In  the  spring  of  1824,  the  witness  was  present 
and  aiding  in  the  execution  of  the  decedent's  will.  In  the  fall 
or  winter  ensuing,  he  called  on  the  decedent  to  negotiate  and 
effect  the  surrender  of  a  lease ;  apd  in  the  summer  of  1826,  he 
as  the  keeper  of  that  will,  at  the  request  of  the  decedent,  restored 
it  to  him,  obviously  to  be  cancelled.  (See  Sir  Herbert  Jenner 
Fust's  remarks  on  similar  acts,  in  Wrench  v.  Murray,  3  Curteis, 
623.) 

Mr.  Spooner,  another  intelligent  witness,  was  decidedly  of  the 
opinion  that  the  decedent  had  not  sufficient  mind  to  transact  busi* 
ness.  He  states  the  fact  that  Mrs.  Fisher  did  the  talking,  and  re-r 
eeived  payments  made  by  him,  and  he  could  not  understand  what 
the  decedent  atteihpted  to  say.  His  last  interview  was  in  February, 
or  March,  1827,  and  though  Mr.  Spooner,  and  Mr.  Wright  who 
was  present  and  who  never  saw  decedent  after  his  first  attack, 
except  on  that  occasion,  could  not  understand  his  words ;  both 
could  perceive  that  he  gave  the  direction  to  the  donation  ;  and 
his  giving  it  to  the  poor  of  Brooklyn,  instead  of  the  Greeks,  did 
not  argue  any  absence  of  sound  judgment.  Mr.  Spoonpr  also 
was  not  unwilling  to  pay  his  bond  and  mortgage  in  decedent's 
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presence ;  though  it  may  be  he  imagined  that  the  wife  of  an  im- 
becile had  authority  to  transact  all  his  business. 

Thomas  Lawrence,  (whose  deposition  I  think  is  admissible,  as 
taken  down  by  the  surrogate,  although  not  signed,)  did  not  see 
much  of  the  decedent,  after  his  first  wife's  death.  He  founds  his 
opinion  on  the  decedent's  appearance,  and  his  inability  to  con- 
verse«    Yet  this  witness  thought  he  ought  to  make  a  will. 

John  F.  Lawrence,  saw  the  testator  only  two  or  three  times, 
after  he  recovered  from  the  severity  of  the  first  attack.  The  last 
occasion  was  in  December,  1824,  and  then  in  the  face  of  his 
declared  opinion  as  to  his  competency,  he  received  the  decedent's 
check  for  more  than  81U0. 

Mr.  Nichols,  who  was  over  seventy-eight  years  of  age,  visited 
the  decedent  five  or  six  times,  during  the  four  years.  He  had 
no  business  with  him,  and  did  not  converse  with  him,  because 
the  witness  thought  it  useless.  He  inferred  unsoundness  of 
mind,  from  the  decedent's  holding  on  to  his  hand  a  long  time, 
when  he  came  in,  and  laughing  and  crying  in  the  same  breath. 
Mr.  Nichols  had  been  very  intimate  with  him  in  former  years. 

The  opinion  of  Elizabeth  Denyse,  who  did  not  see  him  after 
1825,  and  who  speaks  to  no  tangible  fact  in  regard  to  his  capacity, 
is  too  extravagant  to  require  any  notice. 

Mr.  F.  Hopkins,  saw  the  decedent  only  about  five  times,  and 
except  once,  was  with  him  not  more  than  a  minute  at  a  time. 
This  did  not  enable  him  to  form  any  opinion,  and  he  relates  no 
material  fact. 

H.  W".  Cady  saw  the  decedent  but  once,  in  December,  1826; 
and  then  thought  he  was  not  in  his  right  mind,  because  the  wit- 
ness could  not  understand  what  he  said. 

Mrs.  Park  formed  no  opinion  as  to  his  mind,  but  was  at  the 
decedent's  house  the  day  the  will  was  made,  and  Mrs.  Fisher 
said  he  was  too  low  for  any  one  to  speak  to  him.  This  was  not 
inconsistent  with  sufficient  capacity.  The  decedent  had  been 
unusually  tasked  on  that  day,  both  in  mind  and  body,  and  it 
was  quite  of  course  that  he  should  be  depressed,  after  the  excite- 
ment of  the  occasion  was  at  an  end. 

Of  Messrs.  Titus,  Stilhvell,  and  S.  James,  it  is  sufficient  to 


NEW  YORK— MARCH,  1846.  415 

Clarke  v.  Sawyer. 

say,  that  their  opportunities  were  not  such  as  to  enable  them  to 
aid  the  judgment  of  the  court. 

Some  other  witnesses  who  were  much  relied  upon,  do  not 
come  within  the  period  after  Mrs.  C.  Fisher's  death.  Thus 
Bishop  H.  U.  Ondcrdonk,  (who  says  that  his  recollection  as  to 
dates  and  times  is  very  imperfect,)  I  am  satisfied,  did  not  see  the 
decedent  after  March,  1824,  except  on  his  New  Year's  call  on  the 
1st  of  January,  1825. 

Gen.  Bogardus  saw  the  decedent  while  laboring  under  his 
apoplectic  attack,  and  the  conversations  he  relates,  were  in  the 
summer  of  1823.  1  think  he  did  not  see  the  decedent  after  the 
fall  of  that  year.  Mr.  Bogardus  did  not  scruple,  even  in  that,  the 
worst  stage  of  his  disease,  to  obtain  the  decedent's  checks  for 
#250  and  $500. 

Mr.  Vandenhoef  visited  the  decedent  with  Dr.  Ball,  and  this 
fact  carries  his  testimony  back  to  the  winter  of  1824. 

Mr.  Tredwell  never  visited  the  decedent  after  the  death  of 
Mrs.  C.  Fisher,  and  it  is  doubtful  if  he  saw  him  after  the  fall  of 
1823, 

One  witness  remains,  upon  whose  testimony  great  reliance 
was  placed  ;  the  male  nurse,  liowther.  He  was  with  the  dece- 
dent from  the  last  of  May,  1823,  till  the  first  of  May,  1824 ;  and 
saw  him  twice  or  three  times  subsequently,  the  last  occasion 
being  in  November,  1824.  His  testimony  is  not  very  marked  as 
to  the  decedent's  mental  capacity,  and  it  is  more  pointed  upon 
the  question  of  undue  influence.  But  I  may  as  well  state  here 
my  impressions  of  it,  upon  a  careful  and  repeated  perusal.  He 
obviously  testifies  with  a  feeling  or  prejudice  against  the  defend- 
ant ;  the  cause  of  which  appears  in  his  being  dismissed  from 
service.  The  dismissal  was  clearly  unexpected,  at  the  time  it 
occurred,  for  he  had  just  brought  his  wife  there,  and  they  were 
occupying  the  front  basement.  This  feeling  of  ill  will,  has  led 
him  to  testify  quite  loosely.  Thus,  he  says  he  did  not  see  the 
testator  grow  better  or  worse,  during  the  eleven  months  he  re- 
mained there,  nor  did  he  perceive  any  difference  in  his  speech  ; 
and  his  mind  was  no  better  after  his  first  wife's  death,  than  it 
had  been  in  the  previous  part  of  his  illness.  Now  contrast  this 
with  the  proof  on  all  hands,  that  when  this  witness  first  took 
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charge  of  the  decedent,  he  was  in  the  first  stage  of  recovery 
from  a  violent  apoplexy,  helpless  and  incapable  of  speech,  and 
his  mental  faculties  just  emerging  from  a  total  eclipse ;  and  the 
equally  conclusive  proof  from  the  complainant's  own  witnesses, 
that  before  Lowther  left,  the  decedent  could  converse  intelligibly 
with  those  accustomed  to  him,  was  able  to  sit  up  and  ride  out, 
and  was  consulted  in  respect  of  his  business  affairs ;  contrast  it 
with  Lowther's  own  statement  of  what  the  decedent  said  and 
did  ;  and  it  goes  far  to  destroy  confidence  in  his  testimony.  The 
deposition,  though  unfortunately,  not  taken  down  by  question 
and  answer,  shows  how  the  witness  was  led,  by  the  examining 
counsel.  His  first  assertion  as  to  the  decedent's  capacity,  was 
that  'testator's  mind  was  pretty  weak."  His  specification  in 
support  of  this  iS;  that  the  decedent  could  understand  the  witness, 
but  could  not  understand  all  subjects,  or  if  he  did,  he  did  not  let 
it  be  known.  The  latter  was  certainly  probable,  for  it  is  not  to 
be  supposed  that  a  man  of  the  decedent's  intelligence  and  stand- 
ing, would  be  very  familiar  on  abstruse  or  general  topics  with 
his  nurse,  unless  he  had  really  become  childish ;  or  that  he  would 
converse  with  Robert  Lowther  as  he  would  with  Dr.  Watts  or 
Judge  Furman. 

To  pursue  the  witness's  course  of  testifying,  his  next  point  is, 
that  the  decedent  was  childish,  and  would  cry  and  laugh  almost 
in  one  breath,  when  people  came  in.  I  have  said  all  that  is  ne- 
cessary, upon  this  crying  and  laughing.  The  childishness  is  to 
be  determined  by  his  sayings  and  doings.  Next,  the  witness 
says  the  testator  did  not  transact  any  business.  This  was  a 
sweeping  statement,  and  he  is  made  to  qualify  it  forthwith ;  and 
finally,  his  deposition  shows  no  instance  of  a  purchase  being 
made  of  any  kind,  without  the  decedent's  being  consulted,  ex- 
cept the  single  occasion  of  the  goods  procured  for  mourning,  on 
Mrs.  Fisher's  death,  and  he  found  fault  with  that,  and  was  angry 
about  it.  He  testifies  that  when  Mrs.  Hawksworth  asked  him 
how  he  thought  it  would  do  for  the  testator  to  marry  Diana,  he 
replied  it  would  not  do  at  all,  it  was  against  the  gospel  for  a  man 
to  marry  his  wife's  sister.  No  ground  of  mental  incapacity,  or 
even  of  personal  impotence,  then  occurred  to  him.  After  a  con- 
siderable interval,  he  was  brought  to  this  point  again,  and  he 
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Bays  "  in  his  opinion  testator  was  not  in  a  fit  situation  to  be  mar- 
ried, no  more  than  a  dead  man,  for  he  could  not  move  himself 
in  bed  without  help."  He  adds,  that  he  saw  no  other  reason, 
than  that  he  was  so  helpless.  This  answer  negatived  mental 
imbecility,  and  the  witness  was  pressed  again,  and  then  he  says 
to  the  best  of  his  opinion,  testator's  mind  was  as  unfit  as  his 
body.  To  recur  to  the  prior  answer,  as  to  the  decedent's  inability 
to  move  in  bed,  (and  this  was  after  Mrs.  C.  Fisher's  death,)  the 
witness  had  only  a  short  time  before,  in  exhibiting  the  indecency 
of  Mrs.  Hawksworth  and  the  first  Mrs.  Fisher,  represented  the 
testator  as  repeatedly  kicking  off  his  bed  clothes,  and  persisting 
in  so  doing,  in  the  summer  of  1823,  while  sufiSsring  under  his 
first  attack.  The  witness  however  corrected  himself,  so  far  as 
to  say  that  the  decedent  could  use  only  one  leg  at  a  time.  The 
witness  stated  that  Mrs.  Hawksworth  and  Miss  Rapelye^  (the 
defendant,  Diana,)  lived  with  the  testator  while  he  was  there, 
and  controlled  and  managed  his  afiairs.  By  and  by,  he  testified 
that  Diana  did  not  come  there  till  the  fall  or  winter  before  her 
sister's  death,  and  he  made  out  that  while  she  lived,  the  first  Mrs. 
Fisher  managed,  and  after  her  death,  Mrs.  Hawksworth. 

So  in  regard  to  his  own  dismissal,  he  saw  a  plot  of  which  he 
was  the  victim.  He  says  he  saw  that  Mrs.  H.  and  Diana, 
were  working  a  plan  that  he  "  should  not  be  there  to  hear 
their  conversations  or  actions,^  Yet  when  the  facts  are  drawn 
out  about  his  leaving,  it  seems  that  the  decedent  complain- 
ed of  his  not  getting  up  earlier  in  the  morning,  Diana  said  he  got 
too  much  wages,  as  to  which  the  decedent  said  nothing,  and 
Mrs.  H.  made  no  complaint  at  ally  but  thought  the  witness  ought 
to  stay. 

Surely,  a  witness  who  thus  exhibits  himself  upon  the  stand,  is 
not  entitled  to  much  weight,  in  deciding  grave  and  important 
questions  of  property. 

I  have  now  gone  through  with  the  testimony  against  the  will, 
at  the  same  time  presenting  in  connection,  all  the  testimony  of 
the  physicians  on  both  sides.  I  am  now  considering  the  case,  on 
the  footing  that  a  general  derangement  of  intellect  in  1823,  has 
been  shown,  and  that  it  is  incumbent  on  those  sustaining  the 
will,  to  show  the  restoration  of  sufilcient  testamentary  capacity. 

Vol.  hi.  53 
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In  this  view,  the  testimony  for  the  complainants,  is  certainly  cor* 
roboratory  of  the  continuing  mental  imbecility,  to  a  great  extent- 

I  will  next  look  at  the  other  side  of  the  case,  omitting  as  in  the 
foregoing,  all  special  reference  to  the  time  antecedent  to  the  first 
Mrs.  Fisher's  death. 

First  in  order,  is  the  answer  of  Diana  Fisher,  entitled  to  the 
weight  of  two  witnesses,  speaking  directly  to  the  point.  Next 
is  the  testimony  of  Dr.  Watts  and  Dr.  Cameron,  which  I  have 
sufficiently  stated. 

After  these,  a  great  number  of  witnesses  testify  to  various  con- 
versations, and  acts  of  the  decedent,  showing  mental  capacity. 
Sarah  Ann  Ryder,  lived  in  his  family  four  years,  down  to  No- 
vember, 1824,  and  saw  him  occasionally  till  the  summer  of 
1826.  While  an  inmate  of  his  house,  she  saw  him  daily.  Her 
opinion,  like  that  of  Lowther's,  is  ^f  itself  unimportant,  but  she 
testifies  to  several  facts,  which  indicate  sufficient  mental  capacity 
in  the  decedent.  And  she  proves  also,  the  real  cause  of  Low- 
ther's  dismission,  viz.  frequent  and  long  absences,  and  a  disoblig- 
ing angry  temper. 

I  ought  perhaps  in  justice  to  myself,  to  go  through  with  a  mi- 
nute examination  of  this  testimony,  but  it  would  swell  beyond  en- 
durance, a  judgment  which  is  likely  to  be  tedious  at  best. 

Of  these  witnesses,  there  are  several  who  were  in  the  habit  of 
seeing  the  decedent  daily,  and  at  various  hours  of  the  day,  du- 
ring considerable  periods  of  the  last  two  or  three  years  of  his 
life ;  two  at  least,  who  resided  under  the  same  roof,  for  more  than 
a  year  next  preceding  his  death  ;  two  others  who  resided  in  the 
house  for  several  months,  in  the  year  1826  ;  and  one  who  was 
there  for  two  or  three  weeks  after  this  will  was  made.  These  wit- 
nesses, with  the  best  opportunities  of  knowing  and  observing  any 
act  disclosing  mental  imbecility,  all  concur  in  proving  him  to 
have  been  of  sound  mind. 

And  I  may  here  remark,  that  if  this  decedent  after  February, 
1824,  were  really  such  a  mere  intellectual  wreck,  as  he  was  re- 
presented by  the  complainant's  counsel,  it  is  very  surprising  that 
during  the  three  years  preceding  his  death,  not  a  single  act 
or  expression  of  his  has  been  brought  forward,  which  sustains 
the  charge.    On  the  contrary,  there  are  many  acts  proved,  which 
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are  to  my  mind,  utterly  at  war  with  the  position  that  he  was,  or 
that  his  relatives  deemed  him  to  be,  of  unsound  mind. 

I  have  alluded  to  their  omission  to  interfere  by  obtaining  the 
appointment  of  a  committee  of  his  large  estate.  It  does  not  meet 
this  point,  to  say  that  no  disposition  which  he  could  make,  would 
be  valid,  because  he  was  non  compos  mentis.  He  had  a  large 
personal  estate,  and  valuable  stocks.  What  was  to  prevent  him, 
or  the  persons  about  him,  from  wasting  and  making  away  with 
the  whole  of  them  ?  If  reference  be  made  to  the  will  of  March, 
1824 ;  that  was  given  up  by  Mr.  Sands  to  be  cancelled  in  1826, 
and  from  his  position  with  these  parties,  when  the  will  was  made, 
I  cannot  doubt  but  that  the  decedent's  relatives  were  at  once  ap- 
prised of  its  being  cancelled. 

But  the  acts  of  Mr.  James  B.  Clarke,  which  are  pertinent  in 
respect  of  his  relationship,  and  his  being  a  party  in  the  outset  of 
the  suit,  are  of  themselves  almost  conclusive  of  the  decedent's  ca- 
pacity. 

In  March,  1824,  he  was  present,  aiding  and  active,  in  having 
the  decedent  execute  a  will ;  and  there  is  no  doubt  whatever,  that 
the  latter  was  more^ompetent  after  that  period,  than  he  then  was. 
In  the  winter  of  1827,  Mr.  Clarke  procured  Mr.  Dean,  then  a 
commissioner  of  deeds,  to  go  to  the  decedent's,  and  have  him  ob- 
tain the  execution  and  acknowledgmentof  two  deeds  by  the  de- 
cedent and  his  wife.  (Mr.  Dean's  account  of  that  interview,  I 
ought  to  mention,  is  strong  proof  of  the  decedent's  soundness  of 
mind.)  The  answer  proves  the  execution  of  similar  deeds  by 
the  decedent,  the  day  before  his  death ;  but  that  part  of  the  an- 
swer which  states  that  they  came  from  Mr.  Clarke,  is  not  re- 
sponsive to  the  bill. 

It  would  not  affect  the  force  of  this  testimony,  if  it  had  been 
proved  that  the  deeds  in  1827,  were  executed  pursuant  to  pre-^ 
vious  contracts,  but  it  is  not  proved. 

When  the  court  finds  Mr.  J.  B.  Clarke,  a  lawyer,  and  a  man 
of  business,  (the  leading  party  also  in  contesting  this  will,)  deal- 
ing with  the  decedent  in  1824,  and  again  in  1827,  as  a  man  ca- 
pable of  making  a  will  and  executing  conveyances ;  how  can  it 
say  in  his  behalf,  that  the  decedent  was  not  competent  ?  Various 
other  instances  are  proved,  in  which  the  decedent  transacted  busfT 
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ness  without  any  difficulty,  and  with  good  judgment.  As,  the 
hiring  of  the  office  to  the  Brooklyn  Insurance  Company  in  1824 ; 
the  lease  for  ten  years  to  the  husband  of  Mrs.  Rose,  formerly  his 
domestic,  executed  in  July,  1824. 

So  of  the  leases  to  Mr.  Birkbeck  in  the  summer  of  1824,  for 
twelve  years ;  and  1  might  refer  particularly  to  Mr.  Biirkbeck's 
account  of  this  transaction.  In  all  these  instances,  the  decedent 
negotiated  the  terms^  and  signed  the  leases,  as  he  did  the  deeds 
in  1827. 

He  made  three  distinct  purchases  of  land,  of  the  Misses  Bowles, 
in  or  about  LS24,  1825,  and  1826.  And  in  short,  so  far  as  I  can 
discover,  he  transacted  all  his  matters  of  business,  with  as  much 
capacity,  and  as  much  of  his  personal  intervention  and  direction, 
for  the  last  three  years  of  his  life,  as  any  man  could  do,  however 
vigorous  and  undimmed  his  intellect,  who  was  confined  to  his 
room  all  the  time,  and  a  part  of  each  day  to  his  bed. 

I  now  come  to  the  making  of  his  will.  For  his  general  capa- 
city on  that  day,  we  have  the  testimony  of  Rime  Scott,  as  well 
as  that  of  the  three  subscribing  witnesses.  And  George  Scott 
saw  him  the  next  morning. 

Much  stress  was  laid  upon  the  manner  in  which  Mr.  Phelps 
obtained  instructions  for  the  draft  of  the  will,  and  it  is  insisted 
that  the  decedent  gave  no  instructions.  Several  authorities  were 
cited,  to  show  the  necessity  of  instructions.  In  one  of  these,  BU* 
linghurst  v.  Vickers,  (1  Phillimore,  187,)  there  were  no  instruc- 
tions or  directions  whatever,  yet  the  will  was  established  as  to 
all  of  it,  except  the  addition  in  the  hand  writing  of  the  executor 
and  principal  legatee.  And  it  is  only  where  the  capacity  is  doubt- 
ful, that  proof  of  instructions  is  ever  required.  In  another  of  the 
cases,  Brogden  v.  Browriy  (2  Addams,  441,)  the  will  was  sus- 
tained without  proof  of  instructions,  although  the  capacity  was 
questioned,  the  will  not  being  "  inofficious."  It  was  said  they 
might  be  presumed  in  that  case.  I  was  also  referred  to  Ingram 
v«  Wf/att,  (1  Haggard,  384,)  where  the  instructions  came  from 
the  principal  legatee,  who  was  not  a  relative,  and  the  testator's 
relatives  were  almost  wholly  excluded.  I  need  not  comment 
upon  it,  as  it  was  reversed  upon  appeal.  (3  Haggard,  466 ;) 
but  the  opinion  of  the  judge  in  the  prerogative  court  would  sus- 
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tain  this  case  on  the  instructions  proved.  In  Barry  v.  Butlin^  (1 
Curteis,  637,)  the  subject  of  instructions  was  ably  discussed  by 
Parke,  Baron,  delivering  the  opinion  of  the  judicial  committee 
of  the  privy  council,  and  he  limits  it  to  cases  where  the  per- 
son who  draws  the  will,  takes  a  benefit  under  it,  and  there  are  be- 
sides, circumstances  of  suspicion,  greater  or  less,  arising  from  the 
capacity  of  the  deceased,  the  extent  of  the  legacy  given  to  such 
person,  the  amount  of  property  disposed  of,  and  the  claims  of 
other  persons  upon  the  testator.  And  in  Durling  v.  Parker^  (2 
Curteis,  225,)  Sir  Herbert  Jenner,  not  only  approves  Baroa 
Parke's  opinion,  but  declares  that  it  has  always  been  the  doctrine 
of  the  prerogative  court.  And  see  Wrench  v.  Murrayf  (3  Cur- 
teis, 623.) 

The  instructions  here,  were  obtained  in  the  presence  and  hear- 
ing of  the  decedent.  That  he  was  able  to  hear,  to  understand,  and 
to  express  his  assent  and  his  dissent,  is  not  to  be  doubted  ;  although 
Mr.  Phelps,  who  was  not  accustomed  to  converse  with  him,  could 
not  understand  all  his  words,  beyond  his  assent  and  dissent. 
But  each  disposition  was  canvassed,  before  it  was  entered  upon 
the  solicitor's  memorandum ;  the  decedent  himself  named  the 
banks  in  which  he  had  stocks,  and  decided  upon  the  two  execu- 
tors, excluding  one  suggested  by  his  wife.  During  her  absence 
from  the  room,  Mr.  Phelps  repeated  his  inquiry  in  regard  to  the 
directions  for  her  benefit.  He  proceeded  with  great  care  to  ob- 
tain the  decedent's  views,  and  made  minutes  of  the  whole,  and  from 
those  drew  up  the  will  in  his  presence.  It  was  then  read  to  him 
by  Mr.  Phelps^  in  the  presence  of  Cornell,  the  decedent  declared 
his  approval,  signed  it  himself,  without  aid,  and  acknowledged 
his  signature.  He  was  in  his  bed  most  of  the  time,  but  was  sit- 
ting in  his  chair  when  he  signed  it,  and  continued  sitting  there 
unsupported  for  half  an  hour,  and  the  witnesses  left  him  in  that 
situation.  He  appeared  desirous  to  have  his  will  drawn.  The 
other  two  subscribing  witnesses,  confirm  Mr.  Phelps  as  to  his  ca- 
pacity, and  one  of  them  says  he  was  present  when  it  was  read 
before  it  was  signed.  Two  or  three  witnesses  saw  the  testator 
after  the  will  was  executed,  and  before  his  death,  when  he  ap- 
peared to  be  of  sound  mind,  and  his  bodily  condition  similar  to 
what  it  haid  been  previously ;  and  Mrs.  Jewett  saw  him  sitting  up 
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in  his  chair,  the  day  before  he  died,  and  he  bowed  to  her  as  she 
passed  by  his  door. 

I  must  say,  that  there  is  no  circumstance  attending  the  execu- 
tion of  the  will,  which  is  calculated  to  make  me  doubt  its  being 
understood  and  intended  by  the  decedent,  or  his  capacity  to 
make  it. 

If  there  be  any  thing  incongruous  in  its  terms,  the  fault  is  that 
of  the  solicitor  who  drew  it  up,  rather  than  that  of  the  decedent's 
instructions.  It  was  said  to  be  contradictory  and  repugnant,  to 
such  a  degree  that  it  is  insensible  and  void.  Confining  myself 
to  what  I  believe  from  the  terms  of  the  will,  to  have  been  inten* 
ded  by  the  decedent,  I  think  he  designed  to  leave  all  his  proper- 
ty to  his  wife  for  life,  and  after  her  death  to  have  the  whole  ca- 
pital go  to  the  persons  named  and  described  as  residuary  devisees 
and  legatees. 

If  I  am  correct  in  this  view  of  his  intent,  the  will  was  "  offici- 
ous," in  the  language  of  Sir  John  Nicholl.  Having  no  children, 
it  was  natural  for  him  to  give  to  his  wife  the  use  of  the  whole 
during  her  life.  Of  the  remainder,  five-eighths  were  left  to  his 
own  blood  relations,  (assuming  for  this  purpose  that  G.  L.  Fisher 
left  a  child,)  and  three  eighths  to  his  wife's  relatives.  The  latter 
had  no  particular  claims  upon  him,  but  on  the  other  hand,  the 
Clarke's  were  no  nearer  than  nieces,  and  it  is  not  improbable 
that  the  claims  of  their  mother's  estate,  so  zealously  urged  by 
(jen.  Bogardus,  in  his  early  sickness,  had  soured  the  decedent's 
mind  towards  them. 

It  is  to  be  observed,  that  a  will  is  not  to  be  set  aside  on  as 
slight  evidence  of  mental  unsoundness,  as  would  overturn  a  con- 
veyance or  contract,  in  which  the  consideration  was  very  ques- 
tionable, or  the  terms  grossly  unequal ;  or  a  gift  inter  vivos,  to  a 
person  who  had  no  reason  to  expect  it  from  the  donor.  Valid 
wills  are  made  daily,  by  persons  in  the  last  stages  of  disease, 
when  they  are  too  feeble  to  sit  up  in  bed,  or  to  speak  above  a 
whisper,  and  when  the  mental  powers  must  necessarily  be  much 
impaired.  These  circumstances  are  not  considered  as  entitled  to 
weight,  unless  the  dispositions  made  by  the  testator  are  extrava- 
gant, or  widely  different  from  those  which  his  situation  and  that 
of  his  family  would  lead  a  sensible  man  to  expect.    I  refer  for 
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my  views  on  this  subject,  to  the  judgment  of  Sir  John  Nicholl  in 
Ingram  v.  Wyatty  (1  Haggard,  384,)  and  of  Dr.  Calvert,  in  Mid-^ 
dleton  V.  Forbes,  there  stated. 

In  Barry  v.  Butlin,  before  cited,  the  will  was  prepared  by  the 
solicitor  of  the  deceased,  and  he  took  a  considerable  benefit  from 
it.    The  only  son  of  the  deceased  was  entirely  excluded.    The 
testator  was  of  slender  capacity,  and  indolent  habits,  of  a  retired 
disposition,  addicted  to  drinking,  somewhat  singular  in  his  ap- 
pearance, frivolous  and  occasionally  childish,  in  his  occupations 
and  amusements.    He  was  an  old  man,  and  his  son's  conduct 
had  estranged  him.    The  court  deemed  him  to  be  ojf  testable 
capacity,  though  weak,  and   the  privy  council,  affirming  the 
prerogative  court,  sustained  the  will.    In  Williams  v.  Goudcy  (1 
Haggard,  677,)the  testator  had  an  attack  of  apoplexy  in  June, 
1819,  from  which  he  recovered  so  as  to  attend  somewhat  to  bus- 
iness, for  nearly  three  years  afterwards,  and  was  carried  off  by 
another  attack  in  June,  1822.    The  will  was  executed  ten  days 
before  his  death,  and  after  a  life  interest  to  his  wife,  it  gave  his 
entire  property  with  a  trifling  exception,  to  his  wife's  nephews, 
excluding  his  sister's  children ;  and  on  the  circumstances,  it  was 
sustained.    The  case  is  instructive  in  respect  of  the  extravagant 
opinions  given  by  the  witnesses  against  the  testator's  capacity ; 
even  his  medical  attendant  saying  he  was  in  a  state  of  absolute 
fatuity.    The  court   nevertheless  relied  upon  acts,  rather  than 
opinions. 

Upon  the  whole,  I  find  myself  unable  to  doubt,  but  that  John 
Fisher,  when  he  made  this  will,  was  of  sound,  disposing  mind, 
memory  and  understanding,  sufficient  to  make  a  proper  testa- 
mentary disposition  of  his  property,  and  that  the  will  was  drawn 
up  and  executed  in  conformity  to  his  intention. 

The  next  ground  urged  by  the  complainants,  is  that  the  testa- 
tor was  induced  to  make  and  publish  his  will,  by  fraud  and 
undue  influence  upon  him,  and  exercised  over  him,  in  his  last 
sickness. 

This  leads  me  to  speak  of  his  second  marriage^  which  was  the 
theme  of  much  invective  at  the  hearing.  Besides  the  force  of 
the  answer,  contradicting  the  allegations  preliminary  to  the  mar- 
riage, they  have  no  support  in  the  testimony,  coming  as  they  do 
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from  Lowtber,  six  or  eight  months  previous  to  its  occurrence, 
and  he  being  unworthy  of  credit.  The  answer  proves  that  the 
parties  cohabited,  and  Ryder  proves  that  Diana  slept  with  the 
testator  after  the  marriage.  On  the  day  of  the  marriage;  the 
testator  sat  up  all  day.  His  condition  had  been  improving  slowly, 
for  nearly  a  year,  and  allhough  a  paralytic,  and  without  any 
reasonable  hope  of  entire  recovery,  he  was  not  a  bed-ridden 
idiot ;  or  incapable  of  a  just  appreciation  of  his  condition. 

It  is  not  very  surprising  that  a  man  who  had  no  children,  no 
brothers  or  sisters,  nor  any  near  relatives  by  blood,  who  could 
or  would  devote  their  personal  attention  to  his  care  and  comfort, 
and  who  stood  so  much  in  need  of  constant  care  and  assistance, 
as  this  testator  did  th6  last  four  years  of  his  life,  and  who  had 
an  ample  property  at  his  disposal ;  should  seek  to  secure  such 
attention  and  assistance  by  a  marriage.  The  marriage  in  ques- 
tion was  suitable  in  point  of  age,  and  previous  connection,  and 
in  the  person  and  character  of  the  wife,  so  far  as  this  case  dis- 
closes either.  It  was  not  a  love-match,  but  it  was  the  dictate  of 
prudence  and  forethought  on  one  side,  and  doubtless  of  interest 
on  the  other.  Many  marriages  in  early  life,  have  no  more  worthy 
principle  or  motive  than  these.  The  marriage  gave  to  Diana,  a 
better  claim  upon  the  testator's  bounty,  but  if  the  testimony 
pressed  upon  me  is  to  be  credited,  it  did  not  increase  her  power 
or  control  over  the  testator's  mind  or  person. 

The  allegation  of  undue  influence  in  this  case,  rests  mainly 
upon  the  imbecility  of  the  testator's  mind,  and  as  that  is  not 
shown  to  my  satisfaction,  there  is  not  much  to  sustain  the  for- 
mer. The.strongest  witness  on  this  point,  is  Elizabeth  Denyse, 
who  it  seems  lost  her  place  as  the  housekeeper  of  G.  L.  Fisher 
on  his  marriage,  and  she  thought  that  marriage  was  a  part  of 
Diana's  doings.  She  however  testifies  to  nothing  beyond  Diana's 
desire  to  have  a  will  executed. 

In  this  connection,  I  will  refer  to  the  suppositious  child  of  6. 
L.  Fisher,  and  the  stupendous  fraud  in  that  behalf,  in  which 
Diana  Fisher  is  accused  of  participating.  Taking  the  answer 
and  testimony  together,  there  is  no  proof  that  she  knew  or  sus- 
pected that  the  child  was  not  her  brother-in-law's.  And  I  am 
really  at  a  loss  to  perceive  how  Diana  Fisher  was  to  be  the 
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gainer  by  multiplying  collateral  heirs  to  her  husband,  and  by 
such  new,  and  from  their  tender  years  pressing,  claims  upon  his 
bounty,  interposing  obstacles  to  a  will  in  her  own  favor. 

One  other  allegation  remains  to  be  noticed ;  the  exclusion  of 
Mrs.  James  B.  Clarke  from  intercourse  with  her  uncle.  This 
rests  wholly  upon  the  testimony  of  Lowther,  and  he  does  not 
pretend  that  Diana  Fisher  ever  treated  Mrs.  Clarke  with  any  in- 
civility or  disrespect.  If  he  had  so  testified,  I  could  not  safely 
rely  upon  his  testimony. 

As  an  entire  refutation  of  the  complainants  evidence  to  prove 
undue  influence  and  fraud,  there  is  the  answer  of  Mrs.  Fisher, 
responsive  to  the  bill.  And  I  will  add  that  in  my  view,  the  tes- 
timony sustains  the  answer. 

The  influence  of  aflection  or  attachment,  is  not  such  an  influ- 
ence as  will  vitiate  a  will;  or  the  mere  desire  of  gratifying  the 
wishes  of  one  who  is  entitled  to  consideration  and  remem* 
brance  in  the  disposition  of  the  testator's  efiects.  It  was  urged 
that  Mrs.  Fisher  attempted  to  conceal  the  fact  that  a  will  had 
been  executed,  thus  exhibiting  a  consciousness  that  it  would  not 
bear  the  light.  There  is  no  proof  of  this.  The  conversation 
related  by  Mrs.  Park,  was  with  another  person.  And  the  three 
witnesses  to  its  execution,  prove  no  request  or  apparent  design 
to  have  the  fact  concealed. 

The  authorities  cited,  do  not  sustain  the  complainants,  as  the 
case  is  presented  by  the  pleadings  and  testimony. 

In  Ex  parte  Fearon,  (5  Ves.  633,)  there  was  clear  evidence 
of  undue  practices,  if  not  of  positive  fraud,  to  the  exclusion  of 
the  testator's  natural  daughter,  and  contrary  to  his  intention  re- 
peatedly avowed,  and  pressed  only  two  days  before  his  death, 
upon  the  party  who  obtained  and  set  up  the  will. 

In  Brydges  v.  King^  (1  Haggard,  266,)  the  deceased  was  in  a 
state  of  extreme  weakness  and  debility,  the  codicils  then  made 
were  entirely  at  variance  with  her  character,  her  afiections,  and 
her  former  testamentary  dispositions.  Her  capacity  was  exceed- 
ingly doubtful,  and  the  testimony  of  the  witnesses  about  her 
person,  in  support  of  the  codicils,  was  suspicious  and  contra- 
dictoiy. 

In  Marsh  v.  Tyrrell^  (2  Haggard,  84,)  the  will  was  in  favor 
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of  a  husband  who  had  married  the  testatrix,  when  an  old  maid 
and  far  advanced  in  hfe.  It  was  entirely  at  variance  with  a 
prior  will  made  after  her  marriage ;  and  on  these  facts,  and  proof 
of  strong  means  previously  used  by  the  husband  to  obtain  the 
control  of  her  property,  her  resistance  while  her  health  contin- 
ued, and  his  contrivances  in  procuring  the  execution  of  the  will 
and  codicil  propounded,  just  previous  to  her  death,  and  while 
her  capacity  was  doubtful ;  the  court  concluded  that  they  were 
obtained  by  undue  influence  and  marital  authority. 

In  Blaichford  and  wife  v.  Ckristian^  (1  Knapp's  R.  73,)  con- 
veyances were  set  aside  as  being  obtained  by  fraud  and  undue 
influence.  The  grantor  was  an  old  man,  separated  from  all  his 
relatives  and  connexions,  and  conveyed  nearly  all  he  possessed, 
to  persons  wJio  were  neither  related  or  connected  with  him,  in 
derogation  of  a  previous  revocable  conveyance  in  favor  of  his 
niece.  No  previous  draft  of  the  deeds  was  made,  or  opportunity 
given  to  him  to  read,  alter  or  correct  them.  One  was  dated  in 
August,  and  the  other  in  September,  and  beforerthe  close  of  the 
same  year,  the  grantor  was  found  by  an  inquest  to  be  a  lunatic. 

In  Baker  v.  Batt,  (I  Ciirteis,  125,  which  though  not  cited, 
bears  upon  the  point,)  the  will  was  obtained  by  a  husband  from 
his  wife  by  fraudulent  means,  only  two  days  before  her  death, 
after  persevering  efforts  for  two  or  three  months.  The  testatrix 
had  been  ill  several  months,  was  about  sixty  years  old,  and  had 
been  married  to  the  principal  legatee,  only  about  nine  months 
when  she  died. 

I  ought  to  observe,  in  reference  to  Marsh  v.  Tyrrelly  and 
Baker  v.  Batt,  that  the  presumption  of  undue  influence  exer- 
cised by  a  husband  over  a  feeble  and  dying  wife,  is  far  stronger 
than  any  that  can  be  indulged,  when  a  similar  charge  is  made 
against  a  wife  in  respect  of  her  deceased  husband. 

The  case  of  Whelan  v.  Whelan,  (3  Cowen,  537,)  was  one  not 
merely  of  undue  influence.  The  parties  there  practised  a  gross 
fraud  upon  their  father,  (who  reposed  unbounded  confidence  ia 
them,)  through  his  passions  and  his  fears. 

In  my  judgment,  there  is  no  fraud  shown,  nor  any  such  un- 
due influence,  as  ought  to  induce  the  court  to  set  aside  this  devise. 
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I  must  be  permitted  to  say,  that  I  have  come  to  this  conclu- 
sion with  great  hesitation  and  reluctance,  and  not  till  after  a  most 
diligent  examination  of  all  the  testimony  in  the  cause.  Not  that 
I  entertain  any  doubt  in  my  own  mind,  but  I  capnot  avoid  per- 
ceiving, that  even  with  the  weight  of  the  responsive  answer  of 
Mrs.  Fisher  in  this  case,  (which  was  wanting  on  the  probate  of 
the  will,)  I  must  have  differed  in  my  view  of  the  testimony,  from 
the  chancellor's  estimation  of  it  on  the  appeal  from  the  surrogate. 
And  I  can  never  differ,  even  partially,  from  so  profound,  learned 
and  experienced  a  judge,  without  feeling  a  painful  distrust  of  the 
correctness  of  my  own  judgment. 

It  nevertheless  devolves  upon  me  to  decide  the  cause,  and  in 
disposing  of  it  to  the  best  of  my  ability,  I  must  decide  in  favor 
of  the  validity  of  the  devise,  so  far  as  it  respects  its  due  and 
proper  execution,  and  the  testamentary  capacity  of  Mr.  Fisher. 

If  the  complainants  desire  to  have  a  construction  of  the  devise 
in  this  suit,  it  may  be  accomplished  by  a  supplemental  bill, 
bringing  in  the  necessary  parties.  The  decree  granting  such 
leave,  will  declare  the  validity  of  the  will,  and  reserve  further 
directions. 

If  they  prefer  to  leave  the  question  of  construction  for  another 
occasion,  this  bill  must  be  dismissed  with  costs,  as  to  the  defend- 
ants who  contested  at  the  hearing. 

The  arrangement  in  regard  to  Magdalena  Fisher,  may  be  car^ 
ried  out  in  the  decree. 
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Ten  Eyck  &  Brinckerhoff  t;.  Holmes  and  others. 

Where  a  surety  obtains  from  his  principal  a  mortgage,  to  secore  him  against  his 
liability,  the  creditor  is  entitled  to  the  benefit  of  snch  security. 

And  if  the  surety  include  in  such  mortgage,  a  debt  due  to  himself,  as  well  as  the 
indemnity  against  the  principal's  debt  for  which  he  is  surety  ;  as  between  him- 
self or  his  voluntary  assignees,  and  the  creditor,  the  latter  is  entitled  to  be  first 
paid,  out  of  the  proceeds  of  the  mortgage. 

As  a  quati  trustee  for  the  creditor,  in  respect  of  the  indemnity  thus  obtained  ;  the 
surety  is  bound  to  pay  over  to  him  the  first  proceeds,  in  preference  to  paying  them 
to  any  of  his  own  general  creditors. 

Costs  not  given  to  either  party,  where  the  complainants  succeeded  in  a  part  of 
their  claims,  and  failed  as  to  the  residue. 
Albany,  January  15 ;  March  16,  1846. 

The  complainants  held  notes  made  by  parties  of  the  name  of 
Wilber^  on  which  the  defendant  Holmes,  was  an  indorser  and 
surety.  They  recovered  a  judgnSnt  against  Holmes  for  the 
amount,  January  16th,  1S43,  and  on  the  20th  of  February  issued 
an  execution.  On  the  30th  of  January,  Holmes  being  liable  for 
the  complainant's  debt,  and  having  a  demand  of  his  own  against 
the  Wilber's  to  about  $857,  obtained  from  them  a  bond  and  mort- 
gage to  himself,  on  lands  in  Steuben  county,  for  $1350,  of  which 
$500  was  inserted  to  secure  him  for  his  indorsement  of  the  above 
notes,  and  $850  for  his  own  demand. 

On  the  18th  of  February.  Holmes  mortgaged  his  personal 
property,  in  part  to  the  defendant  Beaumont,  and  in  part  to  the 
defendant  Remsen,  to  secure  debts  due  to,  or  liabilities  incurred 
by  them.  On  the  6th  day  of  April,  1843,  he  executed  to  Beau- 
mont and  Remsen,  an  assignment  of  the  Wilber's  bond  and 
mortgage,  in  trust  for  the  benefit  of  creditors ;  and  on  the  18th 
of  April,  he  made  to  them  a  general  assignment  of  all  his  prop- 
erty and  efiects.  The  complainants  recovered  a  judgment  against 
the  Wilber's  on  the  21st  of  February,  1843.  Their  executions 
on  both  judgments,  were  returned  wholly  unsatisfied.  They 
then  filed  the  bill  in  this  cause,  it  being  a  creditor's  bill  as  against 
Holmes  and  the  Wilbei-'s ;  and  they  set  forth  the  foregoing  trans- 
actions of  Holmes,  and  claimed  that  they  were  entitled  to  priority 
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of  payment  out  of  the  proceeds  of  Wilber's  bond  and  mortgage, 
to  the  extent  of  the  $500. 

Beaumont  and  Remsen,  by  their  answer,  insisted  that  the7 
were  only  liable  to  account  to  the  complainants,  for  the  surplus 
of  the  proceeds,  after  retaining  the  $850,  secured  for  Holmes's 
own  demaod. 

The  bill  also  alleged  that  the  assignment  itself  was  fraudulent, 
but  it  is  not  necessary  to  state  the  circumstances.  The  cause 
was  heard  on  the  pleadings  and  proofs. 

C.  Slovens^  for  the  complainants. 

D.  Cody,  for  Beaumont  and  others. 

Thb  Assistant  Vice-Chancellor. — This  case  must  be 
determined  on  the  equities  subsisting  between  the  complainants 
and  Holmes,  when  the  mortgage  from  the  Wilber's  was  execu- 
ted to  the  latter.  His  subsequent  voluntary  assignment  for  the 
benefit  of  creditors,  does  not  affect  the  question.  , 

Thus  limited,  the  case  is  simple  and  plain.  Holmes  was 
standing  in  the  situation  of  a  surety  for  the  payment  of  the  Wil- 
ber's debt  tO;Ahe  complainants,  and  he  took  from  the  Wilber's  a 
mortgage  in  which  the  sum  of  $500,  was  inserted  for  the  express 
purpose  of  securing  to  himself  the  payment  of  that  debt.  The 
complainants,  as  the  principal  creditors,  were  in  equity  entitled* 
to  the  benefit  of  that  security.  This  principle  was  settled  a  cen- 
tury and  a  half  ago,  and  for  a  recent  instance  of  its  application, 
I  refer  to  Curtis  v.  Tyler  and  Allen,  (9  Paige,  432.) 

I  do  not  perceive  how  this  equity  can  be  impaired  by  the  cir- 
cumstance that  Holmes  was  a  creditor  of  the  Wilber's,  and  the 
mortgage  was  executed  for  the  purpose  of  securing  that  indebt- 
edness, as  well  as  to  indemnify  him  against  the  liability  to  the 
complainants. 

As  the  debtor  of  the  complainants,  it  was  the  duty  of  Holmes 
to  discharge  the  liability,'out  of  any  means  which  he  could  make 
available  for  the  purpose.-  In  addition  to  this  obligation,  he  be- 
came as  it  were,  a  trustee  for  them  in  respect  of  the  mortgage^  so 
tar  as  it  provided  for  discharging  their  demand  against  Wilber's^ 
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On  receiving  $500,  or  any  less  sum,  on  the  mortgage,  Holmes 
would  have  been  bound  equitably  to  pay  over  the  same  to  the 
complainants,  in  preference  to  paying  it  to  any  of  his  other  cred- 
itors, by  reason  of  this  qutui  fiduciary  relation.  And  by  assign- 
ing the  whole  mortgage,  he  conferred  on  his  assignees  no  other 
or  greater  control  over  its  proceeds,  than  he  could  have  exercised 
himself. 

The  mortgage  was  for  the  absolute  payment  of  the  money  to 
Holmes,  and  not  merely  to  indemnify  him  against  his  indorse- 
ment. And  the  terms  of  payment,  placing  the  $500,  first  in  or- 
der, leads  to  the  inference  that  the  parties  actually  had  in  view, 
the  effect  which  the  law  attaches  to  the  transaction,  viz.  the 
discharge  of  the  complainants  debt,  out  of  the  first  moneys  re- 
ceived on  the  mortgage. 

Without  reference  however,  to  this  indication  of  the  actual  in- 
tention, I  think  the  complainants  were  entitled  to  the  first  receipts 
from  the  mortgage,  to  the  extent  of  their  debt  and  interest  against 
the  Wilber's,  not  exceeding  however  the  $500,  with  interest,  in- 
cluded in  the  mortgage  in  respect  of  that  debt. 

And  as  the  assignees  knew  of  the  nature  of  this  provision  in  the 
mortgage,  they  would  have  been  subjected  to  costs,  for  resisting 
the  bill,  were  it  not  for  the  complainants  attack  upon  the  assign- 
ment itselfl  The  bill  having  failed  in  that  portion  of  it,  neither 
party  is  entitled  to  costs  against  the  other. 

Holmes  having  assigned  the  mortgage  without  providing  for 
the  complainants  equity,  and  joined  in  resisting  it,  is  not  entitled 
to  costs. 
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Ottman  V.  R.  and  W.  T.  Moak. 

A  fliTUETT,  on  paying  the  debt  of  his  principal,  ia  enlklad  to  tlie  benefit  of  aeciiritlea 
obtained  by  the  creditor  throagh  a  sale  on  a  judgment  for  the  same  debt,  recov- 
ered against  the  principal  debtor. 

An  infant  purchased  goods  and  executed  a  mortgage  thereon  for  the  purchase 
moneys — Held,  after  he  became  of  full  age,  that  be  was  at  liberty  to  affirm  or 
disaffirm  the  mortgage.  If  he  affirmed  it,  he  most  pay  the  amount  or  deliver 
the  goods,  according  to  its  tenor.  If  he  disaffirmed  the  mortgage,  be  must  restore 
the  goods,  or  account  for  their  value.  He  cannot  affirm  the  sale  and  keep  the 
goods,  and  at  the  same  time  repudiate  the  mortgage. 

An  assignment  of  a  mortgage,  carries  with  it  all  the  incidents  to  ka  payment. 
Thus,  in  the  instance  of  the  infant's  mortgage,  it  was  held  that  an  assignment 
carried  the  mortgagee's  right  to  an  account,  and  to  the  chattels  mortgaged,  as 
well  as  to  an  action  for  those  converted  ;  whether  the  infant  affirmed,  or  disaf- 
firmed the  mortgage. 
Albany,  January  19  ;  Maieh  16, 1846. 

Reuben  Moak,  a  merchant  in  Schoharie  county,  became  deeply 
indebted  and  insolvent,  and  his  goods  were  levied  upon  and  sold 
by  virtue  of  an  execution  in  favor  of  John  Moak.  Most  of  the 
goods  were  bid  off  by  a  son  of  the  latter  in  his  behalf,  and  were 
then  sold  without  being  removed,  to  William  T.  a  son  of  Reuben 
Moak,  who  continued  the  business  in  the  same  store,  with  his 
father  aiding  him.  To  secure  the  price  of  the  goods  bought  of 
John  M.,  William  T.  executed  to  him  a  mortgage  on  the  same 
goods,  payable  at  a  future  day.  At  the  time  of  the  sale  and  the 
execution  of  the  mortgage,  William  T.  Moak  was  an  infant,  and 
he  did  not  attain  his  full  age,  till  after  the  proofs  in  this  cause 
were  closed. 

David  Ottman  was  a  surety  for  Reuben  Moak  in  the  debt  to 
John,  and  subsequently  paid  the  same  to  the  latter,  and  took  an 
assignment  of  the  mortgage.  On  the  mortgage  falling  due  and 
remaining  unpaid,  he  took  possession  of  such  of  the  goods  mort- 
gaged as  remained  unsold,  and  sold  the  same;  the  proceeds 
amounting  to  about  half  the  mortgage  debt.  He  then  filed  t&e 
bill  in  this  cause  against  Reuben  and  William  T.  Moak,  claiming 
an  account  of  the  goods  mortgaged  which  they  had  sold,  and 
payment  therefor.    He  also  alleged  fraud  in  the  transaction  by 
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which  W.  T.  M.  became  the  purchaser ;  and  that  he  was  a  trus- 
tee for  Ottman  ;  and  some  other  matters.  The  cause  was  heard 
on  the  pleadings  and  proofs. 

A.  Dean^  for  the  complainant. 

Deod.  Wright^  for  the  defendants. 

The  Assistant  Tice-Chancellor. — I  do  not  think  the  al- 
leged fraud  upon  the  complainant,  or  the  trust  set  up  in  the  bill, 
is  so  clearly  established  against  the  answer  of  the  defendants,  as 
to  warrant  the  court  in  making  a  decree  on  either  ground  specifi- 
cally. Enough  is  apparent  however,  to  exonerate  the  complain- 
ant from  costs,  if  the  case  turned  on  these  points  alone. 

In  respect  of  the  mortgage  on  the  goods,  W.  T.  Moak  invokes 
the  protection  of  the  court,  on  the  ground  of  his  infancy  when 
the  contract  was  made.  I  think  he  is  entitled  to  his  election  to 
affirm  it  or  to  disaffirm  it ;  and  as  he  is  now  of  full  age,  he  may 
exercise  the  election  either  before  the  master,  or  by  the  service  of 
a  notice  on  the  complainant's  solicitor.  But  he  is  mistaken  in 
supposing  that  his  infancy  would  relieve  him  from  this  suit. 

If  he  thought  the  mortgage  were  given  for  more  than  the  goods 
were  worth,  it  was  incumbent  on  him  to  offer  to  restore  the  goods 
or  account  for  their  proceeds.  And  if  he  preferred  to  affirm  the 
contract,  he  should  have  paid  the  mortgage. 

There  is  no  doubt  of  the  complainant's  right  to  the  whole 
mortgage,  and  to  all  its  incidents. 

In  the  first  instance,  he  was  a  surety  for  John  Moak,  as  to  the 
indebtedness  of  Reuben  Moak  upon  which  John  was  the  first 
indorser,  and  therefore  John's  judgment,  execution  and  sale 
against  Reuben,  enured  in  equity  to  his  benefit.  (See  Curtis  v. 
Tyler ^  9  Paige,  432 ;  Bank  of  Auburn  v.  Throop,  18  Johns. 
605.)  The  transfer  of  the  mortgage  to  the  complainant,  merely 
gave  to  him  a  legal  title  in  the  proceeds  of  the  sale  on  the  exe* 
cution,  in  accordance  with  the  equitable  right  with  which  he  was 
before  vested,  to  have  such  proceeds  applied  to  the  extinguish- 
ment of  his  liability  for  Reuben  Moak. 

Aside  from  this,  the  assignment  of  the  mortgage,  carried  with 
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it  the  debt,  and  by  consequence,  all  the  incidents  to  its  payment, 
which  the  mortgage  had  effected  or  could  effect.  It  transmitted 
the  mortgagee's  right  to  an  account,  or  to  an  action  at  law,  for 
the  chattels  which  had  been  sold,  as  well  as  his  title  in  those 
which  remained.  ,  The  objection  of  a  remedy  at  law  was  not 
raised  till  the  hearing.  It  does  not  show  an  entire  want  of  ju- 
risdiction in  this  court,  if  it  were  well  taken.  But  I  think  under 
the  circumstances,  the  suit  was  well  brought  in  equity. 

The  complainant  is  entitled  to  a  decree  for  an  account  against 
W.  T.  Moak;  and  as  Reuben  is  a  party,  it  may  be  extended  to 
his  agency  in  the  matter,  while  acting,  as  he  represents,  under 
his  son  William. 

If  W.  T.  Moak  elect  to  disaffirm  the  mortgage,  he  must  account 
for  the  value  of  the  goods,  with  interest  from  the  time  he  received 
them  from  Alexander  Moak.  If  he  prefer  to  affirm  the  trans* 
action,  he  must  account  for  the  amount  of  the  mortgage  with 
interest,  being  credited  thereon  with  the  net  proceeds  realized 
by  the  complainant  from  the  goods  which  he  took,  and  with  all 
payments  made,  or  off-setts  which  ought  to  apply  on  the  mort- 
gage debt.  As  to  the  payment  made  by  him  to  the  Robinson's, 
so  much  of  it  as  was  for  a  debt  or  liability  of  the  complainant, 
will  be  a  proper  off-set.  Interest  will  be  charged  and  allowed  as 
shall  be  just. 

There  must  be  a  reference  to  a  master  to  take  and  state  an 
account  on  these  principles.  If  W.  T.  Moak  elect  to  account  for 
the  mortgage,  affirming  it,  there  will  be  no  account  against 
Reuben  Moak,  and  the  bill  will  stand  dismissed  as  to  him,  with- 
out costs.  In  case  the  mortgage  shall  be  disaffirmed,  the  only 
direction  as  to  costs,  will  be  that  neither  party  is  to  have  costs 
against  the  other,  anterior  to  the  decree.  The  complainant  ought 
not  in  any  event  to  have  costs  against  W.  T.  Moak,  prior  to  the 
decree,  because  he  was  not  competent  to  determine  his  election, 
until  since  the  proofs  were  closed.  With  these  exceptions,  the 
question  of  costs,  and  all  further  directions,  must  be  reserved 
until  the  coming  in  o(  the  roaster's  report. 

The  complainant  may  have  a  receiver  of  the  proceeds  of  the 
goods  which  were  left  with  the  Moak's,  when  the  bill  was  filed, 
if  he  deem  it  advisable  to  incur  the  hazard  of  paying  the  ex- 
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pense  of  the  appointment.    Such  debls  as  arose  from  the  goods 
mortgaged^  may  be  taken  by  the  receiver. 


Church  v.  Church  and  others. 

One  purchasing  the  sharea  of  aome  of  the  tenant^  in  common  of  land,  pending  ■ 
auit  in  equity  for  ita  partition,  becomea  aeiaed  of  such  sharea  ;  and  if  be  die,  and 
the  decree  in  the  suit  direct  the  land  to  be  sold,  his  widow  will  be  entitled  to  her 
dower  in  the  proceeds  arising  from  his  shares. 

On  such  a  purchase,  and  a  subsequent  sale  under  the  decree  in  the  suit,  the  in- 
choate right  of  dower  of  the  purchaser's  wife,  and  all  liens  affecting  his  ahare, 
become  impressed  upon  the  proceeds  of  the  sale. 

A  purchaser  under  a  decree  of  the  court,  whose  purchase  has  been  confirmed,  and 
who  has  paid  a  part  of  the  price,  becomes  equitably  seised  pro .  tantOt  and  his 
wife  acquires  in  equity,  an  inchoate  right  of  dower  in  the  land,  subject  to  the 
payment  of  the  residue  of  the  purchase  money. 

As  between  the  widow  and  creditors  of  the  decedent,  she  is  not  subjected  to  any 

.   portion  of  the  costs  of  administering  a  fund  in  which  she  has  a  dower  right. 
Albany,  January  14 ;  March  17, 1846. 

This  case  came  before  the  court  upon  exceptions  taken  by  the 
creditors  of  Henry  C.  Barnes,  to  the  report  of  the  Yice-Chancelr 
lor  of  the  third  circuit,  acting  as  a  master,  made  under  an  order 
of  reference  upon  the  petition  of  Huldah  D.  Barnes,  the  widow 
of  Henry.    The  material  facts  may  be  thus  stated. 

The  suit  was  originally  for  the  partition  of  a  farm  in  Canaan, 
in  the  county  of  Columbia,  of  which  Ebenezer  Church  died  seised 
in  1835.  He  left  a  widow,  seven  children,  and  grand  childrea 
the  issue  of  a  deceased  daughter  named  Fuller.  All  of  these  per- 
sons were  parties  to  the  suit.  Pending  the  partition  suit,  H.  C.  Barnes, 
at  different  dates  in  the  year  1836,  purchased  the  title  and  inter- 
est of  the  widow  and  five  of  the  children  of  E.  Church,  all  of 
whom  executed  conveyances  to  him.  In  June,  1837,  a  decree 
of  sale  was  entered  ;  and  in  November  following,  the  farm  was 
sold  by  a  master  of  the  court,  and  Barnes  became  the  purchaser 
for  $4800.  An  order  confirming  the  sale  was  entered  in  Decem- 
ber, lb37.    Under  the  decree  and  an  order  modifying  it,  J.  O. 
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Palen  Esq.  a  master  of  the  court,  reported  June  2cl,  1841,  that  by 
reason  of  advancements  made  to  them  by  the  intestate,  in  his 
life  time,  Vernile  and  Nathaniel  Church,  (two  of  the  children 
and  heirs,)  had  no  right  or  interest  whatever  in  the  farm,  or  in 
the  proceeds  of  the  sale ;  and  that  such  proceeds,  deducting  (he 
dower  of  E.  Church's  widow,  were  $3992  84,  of  which  H.  C. 
Barnes  was  entitled  to  $3312  14;  and  the  five  children  of  Mrs. 
Fuller,  to  the  residue,  it  being  $136  14,  for  each,  with  interest 
from  the  sale.    This  report  was  regularly  confirmed. 

Barnes  had  taken  possession  of  the  farm  at  the  time  of  his 
purchase  in  1836,  and  died  in  possession  in  September,  1842; 
leaving  the  petitioner  his  widow,  and  five  children.  He  had 
never  completed  his  purchase  at  the  master's  sale,  nor  received  a 
master's  deed.  There  were  numerous  judgments  against  him, 
and  he  died  insolvent.  Under  an  order  of  the  court  made  in  this 
suit,  the  farm  was  again  sold  in  August,  1844,  and  brought 
$6000.  The  sale  was  confirmed,  and  a  deed  executed  to  the 
purchaser  by  the  master. 

Mrs.  Barnes  then  presented  her  petition,  by  which  she  claimed 
her  dower  in  seven  eighths  of  the  fund  in  court,  being  the  pro- 
ceeds of  the  sale.  Some  of  the  creditors  of  H.  C.  Barnes  opposed 
her  claim,  insisting  that  she  was  not  entitled  to  dower ;  where- 
upon a  reference  was  directed,  to  take  proof  of  the  facts,  to  ascer« 
tain  the  specific  and  general  liens  upon  the  farm  as  against  H.  C. 
Barnes,  and  the  rights  of  all  parties  tothefund  arisingfrom  the  sale. 
The  Vice-Chancellor  reported,  December  10,  1846,  that  the  net 
proceeds  of  the  sale  were  $5883  65.  That  Mrs.  Barnes  was  en- 
titled to  her  equitable  dower  in  seven  eighths  of  that  sum,  and 
that  the  present  value  of  her  dower  interest,  was  $1078  33.  And 
that  sundry  judgment  creditors,  (specifying  their  names,  and  the 
sums  due  to  each,  and  their  priority,)  had  equitable  liens  on  the 
residue  of  such  seven  eighth  parts  of  the  fund.  The  residue  of 
the  fund,  one  eighth,  it  was  conceded,  belonged  to  the  five  chil- 
dren of  Mrs.  Fuller.  To  this  report,  some  of  the  creditors,  whose 
liens  were  abridged  or  cut  ofi*  by  the  allowance  of  dower  to  Mrr, 
Barnes,  took  sundry  ezceptioosi  which  now  catne  on  to  be 
heard. 
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H,  Hogeboom^  for  the  creditors, 
K.  Miller^  for  MVs.  BarneiS. 

The  Assistant  Vice-Chancellor. — According  to  my  view 
of  this  case,  Henry  C.  Barnes,'at  the  time  of  his  death,  was  equi- 
tably seised  in  fee  of  the  whole  Church  farm^  subject  to  the  pay- 
ment  of  that  portion  of  the  purchase  money  which  belonged  to 
the  heirs  of  Mrs.  Fuller.  His  contract  for  the  purchase,  was 
made  with  the  court  of  chancery,  through  the  master's  sale,  and 
he  had  paid  the  whole  consideration,  (including  the  costs  of  the 
sale  and  of  the  partition  suit,)  with  the  exception  of  the  share  of 
Mrs.  Fuller's  children.  On  his  paying  the  latter,  the  master 
would  have  given  him  a  deed,  as  a  matter  of  course.  No  one 
of  the  parties  in  the  above  entitled  suit,  save  the  Fuller's,  had 
any  interest  whatever  in  the  farm.  This  was  settled  by  the  re- 
port of  master  Palen,  and  it  is  not  open  to  be  questioned.  And 
in  regard  to  the  dower  right  of  Eunice  Church,  it  was  merged 
in  and  formed  a  part  of  Barnes'  freehold,  as  much  as  did  the 
share  which  he  bought  of  J.  G.  Church.  The  question  as  to  the 
advancements,  had  been  settled  by  the  report  of  Mr.  Palen,  and 
the  parties  had  acquiesced. 

Upon  the  death  of  Henry  C.  Barnes,  the  expedient  of  having 
the  farm  re-sold,  under  the  original  decree  in  partition,  was  re- 
sorted to.  I  have  not  been  furnished  with  a  copy  of  the  order 
for  the  resale,  but  I  presume  from  the  report  now  before  me,  that 
Barnes  died  insolvent,  and  this  was  deemed  the  cheapest  and 
most  expeditious  mode  of  settling  his  estate. 

1  cannot  conceive  of  any  provision  in  the  order  of  re-sale,  which 
would  divest  any  equitable  right  that  Barnes  had  acquired  to 
the  farm,  by  force  of  the  former  sale.  It  could  not  have  been 
framed  or  intended,  to  open  the  questions  which  had  been  settled 
by  the  report  of  Mr.  Palen,  the  master.  At  all  events,  I  have  no 
evidence  from  the  order  itself  or  otherwise,  that  such  was  its 
scope  or  operation. 

Mrs.  Barnes  at  the  death  of  her  husband,  was  entitled  to  dower 
in  the  whole  farm,  siibject  however  to  a  just  contribution  upon 
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her  part,  fo  the  payment  of  the  unpaid  purchase  money  going  to 
the  heirs  of  Mrs.  Fuller.  (2  R.  S.  112,  §  71,72;  Hawley  v. 
James^  6  Paige,  453,  per  the  chancellor.) 

On  the  sale  being  made  under  the  order  of  the  court,  Mrs. 
Barnes  became  entitled  to  her  dower  ih  the  proceeds,  after  pay- 
ing such  unpaid  purchase  money. 

The  Vice-Chancellor  has  however  proceeded  on  the  principle 
of  setting  apart  one  eighth  of  the  net  proceeds  of  the  re-sale,  for 
the  share  of  the  heirs  of  Fuller  ;  and  I  must  assume  that  the  or- 
der directing  the  second  sale  made  this  provision,  or  one  tanta- 
mount in  its  effect.  The  result  is  that  Mrs.  Barnes  became  en- 
titled to  dower  in  seven  eighths  of  the  net  proceeds,  free  from 
any  deduction  for  the  payment  to  the  Fuller's.  She  was  unques- 
tionably entitled,  with  the  sanction  of  the  court,  to  take  a  gross 
sum  in  lieu  of  her  dower  interest.  And  the  Yice-Chancellor's  re- 
port is  therefore  correct. 

Unless  the  order  for  a  re-sale,  opened  the  report  of  master  Palen, 
the  same  result  substantially,  would  be  obtained  by  going  back 
of  Barnes's  purchase  under  the  decree  in  partition.  By  the  five 
conveyances  to  him  from  the  heirs  of  Church,  with  that  from  the 
widow,  he  acquired  a  legal  estate  in  fee,  to  the  extent  of  the  ac- 
tual interests  of  his  grantees  in  the  farm.  It  was  not  merely  five 
eighths,  but  it  was  their  entire  interest,  which  by  reason  of  the 
advancements  to  the  two  sons  exceeding  their  proportion,  was 
in  fact,  as  ascertained  by  Mr.  Palen's  report,  the  whole  farm,  ex- 
cepting the  Fuller  share.  It  is  true,  this  mi^ht  have  remained 
fluctuating  until  the  value  of  the  farm,  and  the  extent  of  the  ad- 
vancements were  ascertained  judicially ;  but  when  so  adjusted, 
the  conveyances  were  thereby  proved  to  have  been  operative,  to 
the  extent  I  have  stated. 

The  pendency  of  the  partition  suit,  did  not  affect  Barnes'  seisin 
by  these  deeds.  It  might  end  in  an  actual  partition  without  dis- 
turbing his  seisin  at  all ;  or  it  might  result  in  a  sale  which  would 
convert  his  land  into  money.  But  until  so  converted,  it  was 
land,  subject  to  the  lien  of  judgments  and  mortgages  against  him, 
and  subject  also  to  his  wife's  inchoate  right  of  dower.  A  pur- 
cliaser  under  the  decree  would  take  a  good  title,  clear  of  all  such 
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liens  and  dower  right,  but  they  would  become  impressed  upon 
the  proceeds  of  the  sale,  and  on  being  brought  to  the  notice  of 
the  court,  would  be  protected  as  against  Barnes  himself  or  his 
voluntary  assignees.  (See  Westervelt  v.  Haff,  before  Assistant 
Vice-Chancellor,  August  *20,  1844,  not  yet  reported,)  in  which 
this  point  was  held  as  to  a  mortgage,  executed  pending  a  suit  in 
partition,  which  terminated  in  a  decree  for  a  sale.(a) 

As  to  the  costs  of  the  proceedings,  the  case  of  Hawley  v.  Brad- 
ford, (9  Paige,  200,)  is  an  authority  for  exonerating  Mrs.  Barnes 
from  defraying  any  portion  of  them.  Those  costs  must  be  borne 
by  the  residue  of  the  fund. 

The  exceptions  to  the  Vice-Chancellor's  report  are  therefore 
overruled,  with  costs  to  be  paid  by  tlie  exceptant ;  and  an  order 
must  be  entered  for  the  payment  of  the  fund  according  to  the  re- 
port, first  paying  out  of  the  same,  the  costs  of  the  reference  before 
the  Vice-Chancellor. 


(a)  Since  reported,  2  Sand.  Ch.  R.  98. 
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Douglass  v.  Viele  and  Douglass. 

OoimnsioNBRS  in  partition,  who  at  the  same  time  were  admeasuring  dower  in  the 
same  lands  under  an  order  of  the  surrogate,  in  dividing  the  lands  between  three 
tenants  in  common,  after  assigning  dower  to  the  widow,  allotted  the  residue  to 
the  owners  in  snob  manner  that  two  of  them  took  their  shares  free  from  dower ; 
the  commissioners  intending  to  set  off  to  the  third,  an  infant,  the  lands  subject 
to  dower,  with  a  small  parcel  besides ;  and  that  arrangement  was  agreed  to  by 
one  of  the  owners  who  was  an  adult,  and  by  the  guardians  ad  litem,  of  the  two 
other  owners  who  were  infants.  By  their  report  of  the  partition,  the  commis- 
sioners omitted  to  mention  the  dower  lands,  or  to  allot  them  to  the  party  intended, 
but  allotted  to  him  merely  the  small  parcel  which  was  free  from  dower ;  and  the 
I  report  was  confirmed,  a  judgment  entered  thereon,  and  the  error  was  not  discov- 

ered  till  nearly  thirty  years  afterwards,  the  widow  having  survived  all  the  interve- 
ning period.    The  dower  lauds  added  to  the  small  parcel,  made  that  share  equal 
with  each  of  the  other  shares  allotted  in  the  partition. 
Held,  that  the  agreement  between  the  adult  and  the  guardians,  was  invalid,  and 
I  that  the  occupation  by  the  two  who  received  their  full  shares,  and  the  sale  of  such 

I  shares,  were  not  a  ratification  of  such  agreement,  or  an  acquiescence  in  the  third 

owner's  right  to  the  dower  lands. 
Jffeld,  further,  that  on  the  ground  of  accident,  a  court  of  equity  could  grant  relief, 
and  could  give  full  effect  to  the  defective  partition,  according  to  the  original  de- 
sign of  the  commissioners,  and  the  justice  of  the  case. 
Albany,  January  17  ;  March  19,  1846. 

The  bill  in  this  cause  was  filed,  April  4, 1844,  by  Samuel 
Douglass  against  Hannah  Viele  and  Stephen  P.  W.  Douglass, 
*  for  relief  in  respect  of  a  parol  agreement  on  the  partition  of  the 

lands  of  Samuel  Douglass,  deceased,  the  father  of  the  parties, 
•who  died  intestate  on  the  14th  of  December,  1811.  The  mate^ 
rial  facts  exhibited  by  the  pleadings  and  proofs,  are  in  part  to  be 
found  in  the  opinion  of  the  court,  and  referring  to  those^  may  be 
briefly  stated  as  follows : 

S.  Douglass  the  elder,  died  seised  of  about  three  hundred  and 
eighty  acres  of  land  in  Pittstown  in  the  county  of  Rensselaer. 
His  only  heirs  were  Hannah,  the  wife  of  Abraham  L.  Yiele,  a 
daughter  of  his  first  wife ;  S.  P.  W.  Douglass,  the  infant  son  of 
the  intestate's  deceased  son  William  S.,  who  was  also  a  child  of 
ills  first  wife ;  and  the  complainant,  an  infant.    The  intestate's 
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-viridow,  the  mother  of  the  complainant,  subsequently  married 
Mr.  Gardner.  Early  in  1814,  an  ejectment  was  commenced  in 
behalf  of  the  infant  S.  P.  W.  Douglass,  against  the  tenant  of 
the  heirs,  to  recover  about  sixty  or  sixty-two  acres  of  the  intes- 
tate's lands,  known  as  the  east  part  of  Lot  No.  120 ;  it  being 
claimed  that  William  S.  Douglass  died  seised  of  that  parcel,  and 
that  it  descended  to  his  son,  and  never  belonged  to  the  intestate* 
The  cause  was  tried,  and  a  verdict  found  for  the  defendant,  on 
which  judgment  was  entered  on  the  5th  of  September,  1814.  Prior 
to  this,  and  on  the  8th  of  November,  1813,  the  intestate's  widow 
petitioned  the  surrogate  of  the  county  of  Rensselaer,  to  have 
her  dower  in  the  three  hundred  and  eighty  acres  admeasured ; 
an  order  was  made  for  the  citation  of  the  heirs,  and  a  subsequent 
order  appointing  three  admeasurers.  In  the  book  of  minutes  of 
the  surrogate,  there  was  entered  what  purported  to  be  the  report 
of  the  admeasurers,  signed  by  one  of  them  only.  And  no  other 
proceedings  on  the  subject,  were,  on  diligent  search,  to  be  found 
in  the  surrogate's  office.  It  was  proved  that  after  1814,  and 
many  years  ago,  the  records  and  papers  of  that  office,  were  kept 
in  a  most  loose,  careless  and  disorderly  manner,  so  that  the  most 
valuable  documents  might  have  been  abstracted  from  the  files, 
and  that  many  were  probably  lost  through  sheer  neglect.  It  ap- 
peared by  the  parol  evidence  in  the  cause,  that  the  admeasurers 
proceeded  to  set  off  the  widow's  dower,  and  in  so  doing,  made  a 
separate  admeasurement  of  her  dower  in  the  sixty  or  sixty-two 
acres  claimed  by  S.  P.  W.  Douglass.  They  set  off  to  her  in 
that  trac^  eighteen  66-lOOths  acres,  and  in  the  remaining  premi' 
ses  of  the  intestate,  they  set  off  to  her  about  eighty  acres,  for  her 
dower  therein.  The  widow  immediately  took  possession  of  the 
lands  assigned  to  her  for  dower,  and  continued  in  possession  till 
the  hearing  of  this  cause. 

Before  the  admeasurement  took  place,  and  on  the  2d  of  Feb- 
ruary, 1814,  A.  L.  Viele  presented  his  petition  to  the  Rensselaer 
Common  Pleas,  for  the  partition  of  the  lands  of  the  intestate, 
omitting  the  disputed  sixty-two  acres.  In  this  proceeding,  the 
complainant  and  S.  P.  W.  Douglass  were  made  |)arties,  and 
being  infants,  were  represented  by  their  guardians  ad  lUem. 
The  same  persons  who  were  admeasmrers  of  the  dower,  were 
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appointed  by  the  court,  commissioners  to  make  the  partition. 
The  order  for  partition,  directed  them  to  divide  the  whole  premi- 
ses described  in  the  petition,  one-third  to  each  of  the  infants,  and 
one-third  to  Viele  and  wife.  They  made  their  report  on  the  4th 
of  March,  1814,  which  was  confirmed,  and  judgment  was  per- 
fected thereon,  March  16th,  1814.  By  their  report,  they  allotted 
in  severalty,  by  metes  and  bounds,  eighty-five  and  one-half  acres 
to  Yiele  and  wife,  one  hundred  and  one  and  one-half  acres  to 
the  defendant  S.  P.  W.  Douglass,  and  forty-five  and  one-half 
acres  to  the  complainant;  and  they  made  no  division  of  the 
residue  which  was  set  off  to  the  widow  for  dower  in  the  pro- 
ceeding in  the  surrogate's  court,  nor  any  allusion  whatever  to 
that  residue,  otherwise  than  by  bounding  certain  parcels  by  it 
in  the  description  of  the  allotments.  In  their  allotments,  they 
gave  to  the  complainant,  three  separate  parcels,  all  adjoining  the 
widow's  dower,  and  so  situated  as  to  be  occupied  with  it  as  a  farm, 
and  they  gave  him  a  part  of  the  dwelling  house,  the  residue  of 
which  was  admeasured  to  his  mother  as  dower. 

A  map  was  introduced  in  evidence,  which  was  mlide  by  one 
of  the  commissioners  for  the  purpose  and  was  used  on  making 
the  partition,  which  illustrated  the  several  allotments.  The  same 
map  was  used  on  admeasuring  the  dower,  and  exhibited  that 
admeasurement.  It  was  proved  abundantly,  that  the  admeas- 
urement of  dower  and  the  partition,  were  made  at  the  same  time 
and  in  reference  to  each  other.  And  that  the  commissioners  in 
their  actual  allotment  and  division,  had  set  apart  to  the  com- 
plainant the  forty- five  and  one-half  acres,  and  also  the  eighty 
acres  allotted  to  his  mother  for  dower,  subject  to  such  dower ;  as 
being  e^ual  to  the  allotment  of  one  hundred  and  one  and  one- 
half  acres  to  S.  P.  W.  Douglass,  and  to  that  of  eighty-five  and 
one-half  acres  to  Viele  and  wife,  both  of  which  allotments  were 
exonerated  from  dower.  And  that  this  was  done  for  the  reasons^ 
that  Viele  and  wife  wanted  to  sell  their  share,  and  to  have  it  free 
from  dower ;  there  was  no  relationship  between  the  widow  and 
S.  P.  W.  Douglass,  which  made  it  desirable  or  convenient  to 
have  the  latter^s  interest  connected  with  or  subjected  to  her's ; 
and  the  long  minority  then  in  prospect  for  the  complainant,  would 
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obviously  lead  to  his  residing  with  the  widow  for  many  years, 
and  their  identity  of  feeling,  would  render  his  share,  if  in  part 
subject  to  her  dower,  less  inconvenient  than  such  an  allotment 
would  be  to  either  of  the  other  parties. 

On  the  1st  of  November,  1814,  Viele  and  wife  sold  and  con- 
veyed to  R.  &  E.  Geer,  the  eighty-five  and  one-half  acres  allot- 
ted to  them  in  the  partition. 

After  the  termination  of  S.  P.  W.  Douglass's  ejectment,  and 
in  the  year  1815,  the  same  commissioners  proceeded,  as  if  under 
an  order  of  the  court,  to  make  a  partition  of  the  parcel  of  sixty- 
two  acres.  They  allotted  to  Viele  and  wife  twenty  acres,  to  S. 
P.  W.  Douglass  twenty  acres,  and  to  the  complainant  three  and 
one-half  acres,  leaving  as  before  the  widow's  dower,  (eighteen 
66-lOOths  acres,)  in  this  parcel,  unnoticed.  It  was  intended  by 
them  as  before,  that  the  complainant  should  have  the  remainder 
in  the  eighteen  66-lOOths  acres  after  his  mother's  death,  together 
with  the  three  and  one-half  acres,  to  make  him  equal  with  each 
of  the  other  heirs. 

It  was  proved  that  on  both  these  partitions,  it  was  expressly 
agreed,  by  and  between  Viele  and  wife,  and  the  guardians  cut 
litemj  of  the  infants,  Samuel  and  Stephen  P.  W.  Douglass,  acting 
in  their  behalf,  that  those  small  allotments  should  be  made  to 
the  complainant,  so  that  the  other  two  heirs  might  have  their 
entire  interest  in  the  lands  set  off  to  them,  free  and  discharged 
from  dower ;  and  that  the  complainant  should  have  the  whole 
of  the  lands  assigned  for  dower,  after  the  death  of  his  mother. 
It  was  also  proved  that  the  allotments  made  to  Viele  and  wife 
and  to  S.  P.  W.  Douglass,  in  the  partitions  respectively,  were 
each  worth  full  as  much  as  those  made  to  the  complainant,  in- 
cluding with  the  latter  the  value  of  the  lands  assigned  for  dower, 
subject  to  the  widow's  life  estate. 

There  was  no  record  in  the  court  of  common  pleas,  nor  any  pro- 
ceeding, relative  to  the  partition  of  the  parcel  of  62  acres  in  1816. 
It  was  however  acted  upon  by  the  parties.  On  the  25(h  of  De- 
cember, 1815,  Viele  and  wife  conveyed  to  the  complainant  and 
his  mother,  their  share  of  the  62  acre  parcel.  And  on  the  29th 
of  August,  1828,  S.  P.  W.  Douglass  conveyed  to  the  complain- 
ant, all  that  share  of  his  grandfather's  lands,  which  on  the  par- 
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ticion  thereof  was  allotted  to  him,  containing  125  acres.  The 
description  in  his  conveyance  was  identified  as  embracing  the 
20  acres,  part  of  the  62  acres,  so  allotted  to  him  in  1816,  as  well 
as  the  101 J  acres  set  oflf  to  him  in  1814.  Previous  to  this  deed, 
and  in  ]827,  S.  P.  W.  Douglass  had  executed  a  mortgage  on  the 
premises,  in  which  there  was  a  similar  recognition  of  the  parti- 
tions. The  attorney  who  conducted  the  first  partition,  deposed 
to  his  belief  that  there  was  a  like  partition  of  the  sixty  two  acres, 
in  the  common  pleas ;  and  there  was  some  testimony  corrobora- 
ting that  fact.  A.  Ij.  Viele  died  several  years  ago,  and  the  commis- 
sioners who  made  the  partitions,  and  the  two  guardians  ad  littm 
in  the  partition  suit,  were  also  dead.  The  defect  in  the  complain- 
ant's title  to  the  dower  lands,  was  not  discovered  till  a  short  time 
before  this  suit  was  commenced. 

iS.  P.  W.  Douglass  put  in  an  answer,  traversing  the  agreement 
made  on  the  partitions,  and  the  other  facts  on  which  the  com- 
plainant claimed  the  entire  dower  lands;  and  insisted  upon 
his  right  to  an  undivided  third  of  the  same.  As  to  him,  the 
cause  was  heard  on  pleadings  and  proofs.  The  defendant,  Han- 
'  nah  Yiele,  was  proceeded  against  as  a  non-resident,  and  the  cause 
was  heard  as  to  her,  on  a  master's  repoft,  finding  the  truth  of  the 
facts  stated  in  the  bill. 

H.  W.  Strongs  for  the  complainant. 

X  Edwards,  and  ^.  Stevens,  for  the  defendant  Douglass. 

The  Assistant  Vice-Chancellor. — There  is  no  doubt 
but  that  William  S.  Douglass  was  of  age  when  he  conveyed  the 
east  part  of  lot  No.  120,  to  his  father  in  1804.  The  defendant 
himself  recognized  the  title  of  Samuel  Douglass  the  elder  in  this 
tract,  by  conveying  it  in  1828,  as  allotted  to  him  in  the  partition  of 
the  intestate's  lands.  It  is  to  be  assumed  therefore,  that  when 
Samuel  Douglass  died  in  1811,  he  was  seised  of  the  premises  de- 
scribed in  the  bill,  and  containing  about  380  acres. 

Nor  is  there  any  doubt,  but  that  the  dower  of  his  widow  was 
admeasured  and  set  off  to  her  ai  the  close  of  the  year  1813.  The 
documentary  evidence  of  this  is  wanting,  in  consequence  of  the 
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shameful  manner  in  which  the  records  were  kept  in  former  times 
in  the  surrogate's  court  in  the  county  of  Rensselaer.  But  the 
widow  has  been  in  possession  under  that  admeasurement  more 
than  thirty  years,  and  ail  the  parties  in  interest  have  acquiesced 
in  it  in  such  a  manner,  that  they  are  precluded  from  questioning 
it  at  this  day.  It  appears  that  the  dower  was  set  off  in  the  whole 
farm,  in  three  distinct  parcels.  The  dower  in  the  east  part  of 
lot  No.  120,  was  in  one  of  these  parcels,  separate  from  the  rest. 
It  also  appears  that  the  three  admeasurers  of  dower  were  the 
same  persons  who  were  the  commissioners  in  partition,  and  the 
proof  is  distinct,  that  they  prepared  for  and  arranged  the  first  par- 
tition at  the  same  time  that  they  admeasured  the  dower,  and  in 
connection  with  it,  although  the  legal  proceedings  in  the  par- 
tition were  not  actually  commenced. 

The  record  of  the  partition  of  all  the  farm,  except  the  east  part 
of  lot  120,  is  produced  from  the  Rensselaer  common  pleas.  The 
petition  by  A.  L.  Viele,  describes  the  farm,  omitting  the  tract 
last  mentioned.  This  was  caused  by  the  pending  ejectment  suit 
for  that  tract,  which  had  been  brought  in  the  name  of  the  defen-  . 
dant  Douglass.  The  allotting  a  part  of  that  for  dower,  could  in- 
jure no  one ;  but  embracing  it  in  a  partition  with  other  lands, 
might  lead  to  injustice,  if  the  title  proved  defective. 

The  court  proceeded  to  adjudge,  (as  shown  by  the  record,)  that 
the  parties  were  respectively  entitled,  each  to  an  undivided  third 
of  the  lands  described  in  the  petition,  subject  to  the  right  of  dower 
of  the  widow,  and  directed  a  partition  to  be  made  accordingly, 
of  the  premises  described  in  the  petition,  and  appointed  commis- 
sioners, for  that  purpose.  The  report  of  the  commissioners  is 
then  introduced  and  recited.  It  sets  out  with  a  statement  that 
they  have  divided  the  premises,  whereof  partition  is  directed^ 
according  to  the  rights  of  the  parties,  and  have  allotted  to  each 
of  them  the  parcels  described.  And  the  judgment  of  the  court  is 
then  entered,  that  such  partition  of  the  said  premises  be  valid  and 
effectual  in  the  law. 

The  record  discloses  the  singular  fact,  that  in  the  allotments 
therein  made  by  the  commissioners,  there  is  an  entire  omis- 
sion of  eighty  acres  of  the  premises  described  in  the  petition ; 
and  it  appears  that  the  omitted  eighty  acres,  were  set  apart 
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and  admeasured  to  the  widow  for  dower  in  the  other  pro- 
ceeding. And  neither  of  the  allotments  made  in  the  partition, 
are  made  subject  to  dower.  The  widow's  dower  is  butted 
upon,- in  the  description  of  one  of  the  allotments,  but  is  not 
otherwise  referred  to.  By  the  partition,  eighty-five  56-lOOths 
acres  were  allotted  to  Viele  and  his  wife,  for  their  third  part ; 
one  hundred  and  one  and  one  half  acres  to  the  defendant  Doug- 
lass, and  forty-five  53-lOOths  acres  to  the  complainant.  The 
two  latter  were  infants,  and  were  both  represented  in  the  partition 
suit,  by  their  guardian's  ad  litem. 

It  is  satisfactorily  proved,  that  the  lands  allotted  to  Viele, 
were  worth  as  much  by  the  acre,  as  those  allotted  to  the  com- 
plainant ;  and  the  part  set  off  to  the  defendant  Douglass,  was 
worth  nearly  as  much  by  the  acre,  and  fully  equal  in  aggregate 
value  to  Viele's.  Each  of  the  latter  allotments  was  made  in  two 
parcels.  The  complainant's  was  made  in  three  parts,  and  all 
adjoining  the  widow's  dower  as  admeasured,  and  so  situated,  as 
to  be  occupied  with  the  dower.  Indeed,  one  part  of  his  allot- 
ment zig  zags  around  a  portion  of  the  dower  in  such  a  narrow 
belt,  that,  judging  from  the  map,  it  could  not  be  used  except  in 
connection  with  the  dower  land.  A  part  of  a  dwelling  house  is 
given  to  the  complainant,  the  residue  of  which  is  allotted  to  the 
widow  for  dower. 

The  testimony  in  the  cause  proves  clearly,  how  this  strange 
partition  came  to  be  made.  The  complainant  was  the  infant  son 
of  the  widow,  while  the  defendant  Douglass  was  the  grandson 
of  the  intestate,  descended  from  a  former  wife,  and  Mrs.  Viele 
was  a  daughter  of  the  first  wife.  It  was  morally  certain  that 
the  widow  and  her  son  would  reside  together  for  many  years, 
and  their  occupancy  would  be  joint.  Viele  and  his  wife  desired 
to  sell  their  portion  of  the  farm,  and  to  that  end,  wanted  an  al- 
lotment free  and  clear  of  the  dower  of  the  widow.  And  it  was 
agreed  by  all  the  parties,  the  guardians  acting  for  the  infants, 
that  the  partition  should  be  so  made,  that  the  whole  interest  of  the 
Viele's  and  the  grandson,  should  be  allotted  to  them  in  severalty 
freed  from  the  dower,  and  that  the  complainant  should  have  in 
severalty  the  lands  allotted  for  dower,  subject  to  his  mother's  life 
estate,  and  so  much  more  land  as  would  make  him  equal  to  his 
two  co-heirs. 
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The  partition  was  made  on  this  footing,  but  unfortunately  was 
not  so  reported  to  the  court,  and  was  not  embraced  in  the  judgment 
rendered  in  the  suit. 

After  the  termination  of  the  suit  for  the  east  part  of  lot  No.  120, 
the  same  commissioners  made  a  partition  of  that  tract,  under  the 
same  agreement,  and  in  the  same  manner,  as  the  other  lands. 
The  tract  contained  about  sixty-two  acres.  Of  this,  eighteen 
66-100  acres  had  been  set  apart  for  dower,  in  the  proceeding  for 
that  purpose.  The  commissioners  then  allotted  to  the  Tide's  about 
twenty  acres,  to  the  defendant  Douglass  about  twenty  acres,  and 
to  the  complainant  about  three  and  one  half  acres,  adjoining  the 
portion  set  oS  to  his  mother  for  dower. 

There  is  no  record  evidence  to  be  found  of  the  partition  of  the 
sixty-two  acres.  But  it  is  referred  to  and  adopted,  in  the  deed 
from  Viele  and  wife  on  the  25th  December,  1815,  and  in  effect, 
by  the  defendant  Douglass  in  his  mortgage  in  1827,  and  his  deed 
in  1828. 

The  widow  in  1814,  was  thirty-six  years  of  age.  Estimating 
the  value  of  her  life  estate  in  the  ninety  eight  66-100  acres  as- 
signed to  her  for  dower,  it  is  demonstrable  that  conceding  to  the 
complainant  the  remainder  in  fee  in  severalty  in  that  portion, 
together  with  the  allotments  made  to  him  in  the  two  partitions ; 
he  did  not  receive  in  the  division  of  his  father's  estate,  as  much 
as  either  of  the  other  two  heirs. 

To  illustrate  this,  I  will  assume  that  the  two  hundred  and 
thirty-two  59-lOOths  acres,  divided  to  the  heirs  in  ihe  first  par- 
tition, were  worth  double  the  eighty  acres  set  apart  for  dower,  in 
the  same  portion  of  the  farm ;  and  will  estimate  the  latter  at  $28, 
per  acre,  and  the  former  at  $20,  which  will  be  near  enough  for 
this  purpose.  The  widow's  life  estate  in  the  eighty  acres,  was 
worth  on  the  principle  of  life  annuities,  using  the  Northampton 
tables  and  omitting  fractions,  the  sum  of  $1497.  The  remainder 
belonging  to  the  complainant  in  the  eighty  acres,  would  there- 
fore be  »743.  His  forty-five  53-100  acres  in  fee,  at  $20,  would 
amount  to  $912,  making  his  whole  share  of  the  land,  including 
the  dower,  to  be  $1655. 

The  eighty-five  56-100  acres  allotted  to  the  Viele's,  at  the  same 
valuation,  was  worth  $1711.  And  the  one  hundred  and  one  and 
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one  half  acres  set  off  to  the  defendant  Douglass,  if  valued  at  only 
$16,  per  acre,  would  be  within  a  few  dollars  of  the  complainant's 
share,  dower  and  all. 

]t  is  perfectly  obvious,  that  if  these  partitions  are  to  stand  as 
made  by  the  commissioners,  and  the  other  heirs  are  to  share 
equally  with  the  complainant  m  the  dower  lands,  after  the  death 
of  the  widow ;  most  flagrant  injustice  will  be  done  to  the  com- 
plainant. 

This  consequence  will  not,  of  itself,  warrant  the  interference 
of  the  court,  unless  there  be  some  proper  ground  for  relief,  found- 
ed upon  legal  principles.  The  complainant  claims  relief  upon 
two  grounds,  viz. :  the  agreement  at  the  time  of  the  partitioQi 
and  the  acts  of  the  parties  ratifying  and  confirming  it. 

First.  As  to  the  agreement,  it  will  not  avail  against  the  de- 
fendant, because  he  was  an  infant,  and  his  guardian  act  litem 
had  no  authority  to  contract  for  him.  His  subsequent  assent  to 
the  partition  as  made,  and  his  action  under  it,  was  not  an  adop- 
tion of  the  agreement ;  for  it  does  not  appear  that  be  so  acted, 
with  knowledge  of  its  existence. 

Next,  as  to  the  ratification  and  acquiescence.  The  defendant 
found  certain  allotments  made  to  him  by  a  judgment  in  partition, 
and  iie  was  warranted  in  availing  himself  of  them,  to  their  full 
extent.  No  occasion  has  arisen  for  the  distinct  assertion  of  his 
claim  to  the  third  part  of  the  land  admeasured  for  dower. 

I  do  not  think  that  either  his  mortgage  or  his  deed,  contain 
any  recognition  of  the  parol  agreement,  or  any  waiver  of  his 
rights  in  the  dower  lands.  His  conversations  relative  to  the 
personal  estate,  and  his  silence  as  to  a  further  interest  in  the 
farm,  in  connection  with  his  necessitous  circumstances,  furnish  a 
strong  argument  in  favor  of  the  presumption  that  he  was  con- 
scious he  had  no  further  interest  in  the  land,  in  point  of  justice 
and  good  conscience. 

There  is  another  ground,  on  which  I  think  the  complainant 
may  be  relieved,  without  trenching  upon  the  salutary  doctrine  of 
the  law,  that  a  judgment  is  conclusive  between  the  parties  to  it, 
and  cannot  be  modified  collaterally. 

The  judgment  in  1814,  is  defective  on  its  face  ;  and  there  is 
no  question  but  that  the  subsequent  partition  of  the  sixty-two 
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acres  was  like  it  in  all  respects.  Not  only  the  direction  of  the 
«ourt,  but  the  statute,  imperatively  required  the  commissioners 
to  make  partition  of  .the  whole  premises  embraced  in  the  interlo- 
cutory judgment  for  partition.  (I  R.  L.  509,  s.  4.)  Their  report 
shows,  that  they  actually  allotted  only  two  hundred  and  thirty- 
two  acres  out  of  the  three  hundred  and  twelve  embraced  in  the 
petition  and  judgment,  and  they  neither  advert  to  the  dower,  or 
state  that  the  eighty  acres  are  reserved  for  a  future  division. 

There  was  a  palpable  miscarriage  in  the  performance  of  their 
duty,  owing  doubtless  to  the  admeasurement  of  dower,  pari 
passu^  which  they  did  not  consider  was  in  another  court,  and 
could  form  no  part  of  the  record  ;  and  to  the  parol  agreement  as 
to  the  share  of  the  complainant,  which  they  probably  deemed  to 
be  valid.  The  omission  was  not  brought  to  the  notice  of  the 
court,  because  by  the  practice  in  the  courts  of  law,  the  report  of 
the  commissioners  is  confirmed  as  of  course  unless  it  be  opposed, 
and  judgment  is  entered  thereon,  sub  silentio, 

1  think,  considering  the  infancy  of  the  complainant;  the  ob- 
vious defect  in  the  proceedings  of  the  commissioners  as  reported 
to  and  confirmed  by  the  court  of  common  pleas,  (they  being  for 
this  purpose,  officers  of  the  court,  and  not  mere  agents  of  the 
parties ;)  the  agreement  which  led  to  their  miscarriage,  and  the 
gross  inequality  and  injustice,  which  will  result  from  giving  full 
effect  to  the  defective  partition  irrespective  of  that  agreement ; 
that  this  is  one  of  those  cases  of  accident^  which  imperatively 
calls  for  the  interference  of  a  court  of  equity.  The  difficulties 
have  arisen  from  acts  and  omissions,  which  are  not  the  result  of 
any  negligence  or  misconduct  of  the  complainant,  and  which 
unless  redressed,  must  produce  events  wholly  unforeseen  when 
the  acts  occurred,  and  which  the  actors  would  have  most  sedu- 
lously guarded  against,  if  they  had  been  anticipated. 

Without  relief  here,  the  complainant  must  be  subjected  to  an 
unjustifiable  loss,  for  which  he  is  in  no  wise  responsible,  and  the 
other  parties  will  derive  an  unconscientious  advantage  from  the 
error  or  oversight  of  the  commissioners. 

It  is  in  vain  at  this  period,  to  refer  him  to  the  court  of  law. 
In  1815,  that  court  might  have  vacated  its  judgment,  and  re- 
ferred the  matter  back  to  the  commissioners.    But  more  than 
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thirty  years  have  elapsed,  the  commissioners  are  dead,  and  a  part 
of  the  lands  divided  have  been  sold  and  conveyed  to  strangers. 
The  common  pleas  could  not  interfere.  It  is  otherwise  in  this 
court,  where  the  more  flexible  modes  of  proceeding,  enable  it  to 
mould  its  relief,  to  suit  the  infinite  variety  of  circumstances 
which  require  its  interposition. 

A  decree  can  be  made  referring  it  to  a  master,  to  ascertain  the 
rektive  values  of  the  several  allotments  set  off  in  these  partitions, 
at  the  time  they  were  made,  and  the  then  value  of  the  widow's 
life  estate  in  the  respective  dower  lands  assigned  to  her,  and  the 
value  of  the  remainder  therein  on  the  principle  of  life  annuities. 
And  he  should  report  what  sum,  if  any,  the  complainant  ought 
to  pay  to  the  respective  defendants,  to  make  the  parties  equal,  on 
his  retaining  the  entire  remainder  in  the  dower  lands,  together 
with  the  lands  specifically  allotted  to  him  in  the  partitions. 

And  with  these  provisions,  there  should  be  a  declaration  that 
the  allotments  in  severalty  made  by  the  commissioners,  are  to 
remain  valid  and  effectual ;  the  court  assuming  to  do  justice  be- 
tween the  parties,  in  respect  of  the  premises  omitted  in  the  par- 
titions. 

The  lapse  of  time,  which  renders  it  impracticable  to  have  the 
error  redressed  in  the  original  suits,  does  not  preclude  the  com- 
plainant from  relief  in  this  instance ;  because  no  claim  has  been 
made  until  recently,  in  hostility  to  the  arrangement  between  the 
Yiele's  and  the  guardians  of  the  infants,  in  1814.  Until  such  a 
claim  was  asserted,  he  had  a  right  to  suppose  that  the  arrange- 
ment was  recognized  and  acquiesced  in  by  the  parties. 

The  case  against  Mrs.  Yiele  is  fully  made  out  by  the  master's 
report  on  the  facts,  so  as  to  entitle  the  complainant  to  the  same 
decree  against  her,  as  1  have  sketched  against  the  defendant 
Douglass. 

I  will  direct  the  entry  of  a  decree  accordingly ;  reserving  all 
other  questions  and  directions,  till  the  coming  in  of  the  master's 
report. 


Vol.  III.  57 
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Barton  v.  May. 

The  owner  of  two  Iot«,  which  had  been  sold  on  an  execution  against  him,  agreed 
with  M.  that  she  should  buy  one  of  the  lots,  and  pay  the  price  by  redeeming 
both  from  the  sheriff's  sale.  M.  was  to  take  a  deed  from  the  sheriff,  pay  all 
liens  and  charges,  and  on  receiving  the  surplus,  beyond  the  price  of  the  one  lot, 
with  interest,  at  a  day  fixed,  was  to  convey  the  other  lot  to  the  vendor  ;  or  if 
such  payment  were  not  made,  was  to  retain  both  lots.  The  vendor  was  6y  a 
like  covenant,  to  give  possession  of  the  lot  sold  to  M. — Held,  that  by  the  agree- 
ment, M.  became  the  purchaser  of  the  one  lot,  and  took  the  other  lot  as  a  secu- 
rity for  her  advances  beyond  the  price  of  the  former  ;  and  that  she  was  bound  to 
convey  to  the  vendor,  on  being  refunded,  such  excess  with  interest. 

Held  further,  that  if  the  contract  were  to  be  treated  as  an  agreement  by  M.  to  sell 
the  other  lot  to  the  former  owner,  on  payment  of  such  excess,  and  receiving  pos- 
session of  the  one  at  the  time  stipulated  ;  a  partial  failure  to  deliver  possession  at 
that  time,  would  not  warrant  M.  in  refusing  to  convey  the  other  lotj  on  receiving 
the  excess. 

A  bill  for  redemption,  which  sets  forth  a  liquidation  by  the  parties  of  the  sum  pay- 
able, and  an  offer  to  pay  that  sum,  which  was  refused,  need  not  contain  an  offer 
to  pay  what  may  be  found  due  on  an  account  to  be  taken. 
Albany,  January  23,  24 ;  March  21,  1846. 

The  bill  was  filed,  by  William  R.  Barton,  against  Hannah 
May,  on  the  22d  day  of  December,  1843,  and  the  cause  disclosed 
the  following  facts : 

James  Maullin,  being  the  owner  and  in  possession  of  lots  No. 
307  and  308,  in  the  third  division  of  the  village  of  Lansing- 
burgh,  the  same  were  sold  by  virtue  of  an  execution  against  him 
by  the  sheriff  of  the  county  of  Rensselaer,  on  the  15lh  day  of 
October,  1840.  The  time  for  Maullin  to  redeem  having  expired, 
he  applied  to  the  defendant,  proposing  to  procure  another  judg- 
ment against  himself  to  be  assigned  to  her,  so  that  she  might 
redeem  the  premises,  and  thereupon  on  the  15th  of  January, 
1842,  an  agreement  under  seal  was  executed  by  Maullin  and  the 
defendant,  to  the  effect  following.  It  recited  that  the  defendant 
proposed  to  purchase  lot  No.  308,  by  redeeming  that  lot  together 
with  No.  307,  from  the  sheriff's  sale  before  mentioned,  for  which 
lot  308  she  proposed  to  pay  $1200,  and  was  to  apply  the  same 
to  the  discharge  of  the  incumbrances  on  the  premises.  It  was 
then  agreed  tbat  she  should  be  at  Uberty  to  pay  all  liens,  taxes 
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and  ground  rents  on  lot  308,  and  if  they  exceeded  $1200,  she 
should  retain  and  hold  the  title  of  lot  307,  until  the  excess  with 
interest  was  refunded  by  Maullin,  when  she  would  convey  to 
him  all  her  right  and  interest  in  lot  307  acquired  by  the  redemp- 
tion. Maullin  was  to  give  her  possession  of  lot  308,  on  the  first 
day  of  May,  1842,  and  if  he  did  not,  he  was  to  pay  her  $50  per 
quarter  as  long  as  she  remained  out  of  possession  ;  and  he  was 
to  pay  interest  on  the  81200,  till  the  first  of  May,  1842.  She 
was  not  to  convey  lot  307  to  !)im,  until  she  received  full  possess- 
ion of  lot  308,  and  payment  of  the  sum  stipulated,  if  kept  out  of 
possession,  and  of  all  costs  and  expenses  incurred  by  her  in  ma- 
king the  redemption.  Maullin  was  to  pay  the  excess  over  $1200, 
and  the  other  items  stipulated,  within  one  year  from  May  1, 
1842,  or  she  was  to  retain  both  the  lots ;  and  until  that  time,  she 
was  not  to  commence  any  proceedings  to  recover  the  possession 
of  lot  308. 

A  judgment  against  Maullin  was  assigned  to  the  defendant, 
who  thereupon  made  the  redemption  agreed  upon,  and  on  the 
18th  day  of  January,  1842,  received  a  deed  of  both  lots  from 
the  sheriff. 

On  the  first  day  of  May,  1843,  Maullin  having  remained  in 
possession  of  both  lots,  a  further  agreement  under  seal  was  exe* 
cuted  by  the  parlies,  and  annexed  to  the  former  instrument,  by 
which  the  amount  which  M.  was  to  pay  to  the  defendant,  was 
liquidated  at  $285  11,  with  interest  from  that  date,  and  the  time 
for  its  payment  was  extended  four  months  from  that  date.  The 
defendant  was  to  be  at  liberty  to  pay  the  back  ground  rent  on 
lot  307,  and  the  sum  paid  therefor,  with  costs  and  expenses,  was 
to  be  refunded  to  her.  The  possession  of  lot  No.  308,  was  to  be 
forthwith  delivered  to  the  defendant,  and  any  buildings  standing 
thereon  occupied  by  Maullin,  were  to  be  removed  forthwith. 

At  this  time  there  was  a  store  on  lot  308,  on  the  north  line, 
fronting  on  the  street,  and  part  of  the  wooden  buildings  on  lot 
307,  occupied  by  Maullin,  encroached  from  twenty  inches  to 
three  feet  on  the  south  line  of  lot  308.  The  lots  were  each  fifty 
by  one  hundred  and  twenty  feet.  The  defendant  at  once  entered 
upon  the  possession  of  lot  308,  with  the  exception  of  the  gore  of 
land  covered  by  the  defendaui's  buildings.     She  had  previous  to 
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this,  made  some  arrangements  for  building  a  brick  dwelling  on 
lot  308  during  the  summer  of  1843,  intending  to  place  it  on  the 
line  between  that  and  lot  307.  By  the  testimony  she  claimed  to 
have  sustained  great  damage,  because  MauUin's  omission  to  re- 
move the  encroachments  on  the  line  of  the  lots,  prevented  her 
from  going  on  with  her  building  till  the  ensuing  year.  The 
encroachment  was  actually  removed  on  the  first  day  of  Septem- 
ber, 1843.  The  buildings  occasioning  it  were  old,  and  of  a  very 
light  and  trifling  character,  and  could  have  been  removed  so  as 
to  stand  wholly  on  lot  307,  in  a  single  day. 

On  the  31st  of  August,  1843,  MauIIin  assigned  the  two  agree- 
ments, and  all  his  right  and  title  to  lot  307,  to  the  complainant ; 
who  on  the  next  day  notified  the  defendant  of  the  fact,  and  ten- 
dered and  ofiered  to  pay  her  the  S285  11  and  interest,  and  re- 
quested her  to  execute  a  deed  to  him  for  lot  307 ;  which  she 
refused  to  do,  on  the  ground  that  full  possession  of  lot  308  had 
not  been  delivered  to  her  as  the  contract  provided,  and  that  she 
was  obligated  to  pay  certain  ground  rents  of  the  premises,  and 
no  tender  of  the  same  was  made.  As  to  the  rent,  she  had  prom- 
ised to  pay  it,  but  had  not  in  fact  paid  it  at  the  time  of  the  offer. 

A  few  days  after,  the  tender  was  renewed  with  the  addition 
of  such  ground  rent,  (which  she  had  paid  in  the  meantime,)  and 
$42,  for  any  damages  she  might  have  sustained  by  MauUin's 
delay  in  removing  the  buildings  to  the  line  of  the  lots.  The 
defendant  still  refused  to  convey*  Some  negotiations  and  corres- 
pondence ensued,  without  any  result,  and  then  the  bill  was 
filed,  praying  a  specific  performance,  the  execution  of  a  convey- 
ance, and  general  relief;  the  complainant  offering  to  pay  the 
monies  tendered,  which  he  after  his  ofter  deposited  in  a  bank, 
subject  to  the  defendant's  order. 

The  answer  set  up  Maullin's  non-performance  of  his  agree- 
ment to  deliver  full  possession  of  lot  308,  and  that  his  omission 
caused  her  great  damages.  It  insisted  that  she  was  not  bound 
to  convey  the  lot  307,  and  that  it  belonged  to  her. 

A  replication  was  filed,  and  testimony  taken.  The  cause  was 
brought  to  a  hearing  before  the  vice  chancellor  of  the  third  cir- 
cuit, who  on  the  28th  day  of  January,  1846,  made  a  decretal 
order  referring  it  to  a  master,  to  ascertain  what  damages,  if  any, 
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the  defendant  had  or  might  snstain,  in  consequence  of  not  having 
had  full  possession  of  lot  308,  according  to  the  agreement. 

The  master  reported  in  effect,  that  the  defendant  had  sus- 
tained no  damages  in  consequence  of  the  non-delivery  of  the 
possession,  and  that  the  tender  to  her  on  the  first  of  September, 
1843,  was  $2  83  more  than  she  was  then  entitled  to  receive. 

The  cause  now  came  on  to  be  heard,  on  the  master's  report, 
the  proofs  taken  before  him,  and  the  equity  reserved. 

C.  C  Parmelee  and  Ira  Harris,  for  the  complainant. 

H.  P.  Hunt,  for  the  defendant. 

The  Assistant  Vice-Chancellor. — The  interlocutory  de- 
cree, directed  a  reference  to  ascertain  what  damages,  if  any,  the 
defendant  had  or  might  sustain  inconsequence  of  not  having  full 
possession  of  lot  No.  308,  forthwith  after  the  first  of  May,  1843. 
I  cannot  understand  this  otherwise  than  as  an  adjudication,  that 
the  complainant's  bill  was  sustained,  leaving  the  terms  of  the  re- 
lief to  be  adjusted  upon  the  coming  in  of  the  master's  report. 

The  defendant  however,  strenuously  insisted  that  the  decree 
was  a  mere  order  by  consent ;  and  the  cause  having  been  fully 
argued  on  the  merits,  I  will  examine  it  as  if  there  had  been  no 
interlocutory  decree. 

The  effect  of  the  contract  of  January  15,  1842,  was  this.  The 
defendant  became  the  purchaser  of  lot  No.  308,  for  81200 ;  and 
she  was  to  advance  for  James  MauUin,  all  the  money  that  was 
requisite  in  addition  to  the  $1200,  to  discharge  the  liens  and  in- 
cumbrances on  both  lots.  For  her  security,  she  was  to  take  the 
title  to  lot  No.  307,  in  her  own  name,  and  retain  it  until  fully 
paid ;  and  MauUin  was  to  pay  her  interest  on  the  $1200,  till 
May  1,  1842,  then  a  rent  of  $50  a  quarter,  so  long  as  she  was 
kept  out  of  possession  of  lot  No.  308,  and  he  was  to  pay  the  ad- 
vances beyond  the  $1200,  on  the  first  of  May,  1843,  with  inter- 
est thereon,  and  all  the  costs  and  charges  attending  the  transac- 
tion. There  was  an  agreement  on  the  part  of  Maullin  to  pay 
these  several  amounts,  on  which  the  defendant  might  have  main- 
tained an  action  of  covenant,  after  the  1st  of  May,  1843.    The 
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forms  of  the  conveyances  through  which  she  derived  the  title,  are 
wholly  unimportant.  Those  forms  were  a  part  of  the  contracts 
and  their  effect  is  the  same  as  if  Maullin  had  conveyed  directly 
to  the  defendant,  on, an  agreement  to  discharge  mortgages  to  a 
like  extent. 

I  examined  the  subject  of  conveyances  intended  as  a  security, 
in  Brown  v,  Dewey,  (I  Sandford's  Ch.  R.  56,)  and  referring  to 
that  case  and  the  authorities  cited,  it  is  sufficient  to  say  here,  that 
after  she  received  the  sheriff's  deed  in  January,  1842,  the  defen- 
dant held  the  title  of  lot  No.  307,  as  a  security  for  the  fulfilment 
of  MauUin's  stipulations  contained  in  the  contract. 

The  subsequent  agreement  dated  May  1,  1843,  merely  ex- 
tended the  time  of  payment  to  Maullin,  and  liquidated  the  sum 
which  was  due  for  the  advances  and  charges  beyond  the  $1200, 
and  the  intermediate  interest  and  the  rent  of  lot  No.  308.  It  con- 
tained an  agreement  by  Maullin,  to  deliver  the  possession  of  that 
lot,  and  to  remove  the  encroaching  buildings  forthwith.  It  con- 
tained no  clause  forfeiting  his  right  to  redeem  lot  No.  307,  in  de- 
fault of  payment  of  the  money  or  of  removing  the  buildings ;  and 
if  such  a  clause  had  been  inserted,  it  would  have  been  nugatory. 
(See  Remsen  v.  Hay,  2  Edvv.  Ch.  R.  535.) 

The  result  is,  that  on  the  first  of  September,  1843,  the  com- 
plainant had  a  perfect  right  as  the  assignee  of  Maullin,  to  have  a 
conveyance  of  lot  No.  307,  on  the  conditions  provided  in  those 
two  instruments. 

The  defendant  refused  to  acknowledge  his  right,  and  interposed 
a  claim  for  damages,  by  reason  of  MauUin's  neglect  to  remove 
his  buildings  on  lot  307,  which  encroached  on  lot  308.  This  is 
the  claim  which  the  Vice-Chancellor  referred,  and  the  master  has 
reported  that  she  sustained  no  damages  in  consequence  of  the 
continuance  of  those  encroachments  from  May  till  the  first  of 
September.  I  have  looked  into  the  testimony,  and  am  satisfied 
that  the  master's  conclusion  is  correct.  The  defendant  does  not 
claim  in  her  answer,  any  damages  by  reason  of  her  being  sub- 
jected to  respond  to  Aikin  on  her  building  contract;  and  the  loss 
alleged  in  argument  and  deduced  from  the  probable  enhanced 
rent  she  would  have  received  from  her  new  building,  is  not  sup- 
ported by  the  proofs. 
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The  removal  of  the  buildings,  is  shown  to  have  been  a  very 
trivial  affair,  and  if  the  defendant  bad  really  been  in  earnest  about 
erecting  her  house  in  May,  1843, 1  have  no  doubt  that  the  remo- 
val would  have  been  accomplished  by  Maulliu  on  request,  or  by 
the  defendant  herself,  if  he  had  continued  to  neglect  it  The 
truth  is  obvious,  that  she  and  Aikin  had  given  up  the  idea  of 
building  there,  during  the  summer  of  1843 ;  and  this  small  affair 
was  a  mere  pretext  to  cover  her  refusal  to  give  up  lot  No.  307, 
after  she  bad  become  persuaded  that  the  deed  of  that  lot  might 
be  used  to  defeat  Maullin^s  rights  entirely. 

If  these  contracts  were  to  be  treated  as  an  agreement  to.  sell 
lot  307  to  Maullin,  and  not  as  a  security,  it  would  not  alter  the 
case.  No  court  of  equity  would  refuse  to  enforce  it,  on  so  unim- 
portant an  omission  as  that  set  up  in  respect  of  the  encroaching 
buildings. 

It  is  objected  to  the  bill,  that  it  was  not  framed  for  a  redemption  ; 
and  if  it  were,  it  is  fatally  defective  for  the  want  of  an  offer  to 
pay  what  may  be  found  due  on  an  account  to  be  taken.  I  think 
there  is  no  force  in  this  point.  The  bill  states  the  facts,  and  an 
offer  to  pay  more  than  was  due,  and  it  prays  for  a  conveyance,  as 
well  as  general  relief.  No  account  was  necessary.  There  were 
no  rents  to  be  accounted  for  by  the  defendant,  nor  any  items 
against  her.  The  sums  to  be  paid  were  definite,  and  the  only 
computation  requisite,  was  that  of  interest. 

The  answer  charges  some  fraud,  in  the  transfer  from  Maullin 
to  the  complainant.  It  is  an  indefinite  charge,  not  proved  ;  and 
is  not  stated  as  a  matter  of  which  the  defendant  could  avail  her- 
self. 

The  first  tender  was  of  a  sufficient  sum.  Neither  the  ground- 
rent  nor  the  assessment  had  been  paid  at  that  time.  The  sub- 
sequent tender  included  all  these  charges,  and  was  also  sufficient. 
As  the  amount  was  immediately  placed  in  the  bank,  subject  to 
her  disposal,  and  has  since  remained  there,  she  must  accept  it 
without  interest. 

I  have  struggled  to  find  some  excuse  upon  which  to  relieve 
this  woman  from  the  costs  of  the  suit,  but  without  success.  The 
offer  to  arbitrate  about  the  damages,  was  one  which  the  com- 
plainant was  under  no  obligation  to  accept.    In  this  suit,  the  de- 
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fendant  does  not  litigate  for  these  damages  merely.  She  stoutly 
controverts  the  whole  claim  of  the  complainant,  insists  that  she 
owns  lot  3U7,  and  is  not  bound  to  convey  it  at  all,  and  adheres  to 
this  position  to  the  last.  Whether  it  be  owing  to  her  cupidity, 
her  obstinacy,  or  to  bad  advice,  or  all  these  combined,  she  has 
been  the  cause  of  this  suit,  and  she  must  defray  its  expenses. 

There  must  be  a  decree  for  a  conveyance  of  lot  No.  307,  to  the 
complainant  accordingly,  with  costs.  The  defendant  is  entitled 
to  the  money  deposited,  which  was  tendered  to  her,  and  if  she  has 
paid  ground  rents  or  the  like,  pendente  lice,  which  were  not  cov- 
ered, by  the  tender,  the  same  with  interest  may  be  allowed  to  her 
and  deducted  from  the  complainant's  costs. 


Davison,  Clerk  in  Chancery  &c.  v.  De  Freest  and  others. 

A  deyifie  of  a  farm  to  four  peraons  in  fee,  to  be  equally  divided  between  them  ;  and 
in  case  either  of  them  died  without  issue  living  at  his  death,  then  the  share  de- 
vised to  him,  to  be  equally  divided  between  the  survivors  and  their  heirs  forever ; 
creates  a  vested  estate  in  fee  in  each  of  the  four  devisees,  in  an  undivided  fourth 
of  the  farm,  determinable  as  to  each  on  his  dying  without  issue  living  at  his 
death  ;  and  the  devise  over  is  a  valid  future  estate  in  expectancy,  or  executory 
devise. 

Where  the  court  of  chancery,  under  the  statute  authorizing  the  sale  of  infant's 
lands,  directed  the  sale  of  a  farm,  in  which  four  infants  as  tenants  in  common, 
had  a  fee  determinable  as  to  each  on  his  death  without  issue,  and  in  which  there 
was  a  devise  over  to  the  survivors  upon  such  contingency ;  it  will  be  deemed  that 
the  court  intended  that  the  purchaser  should  acquire  the  whole  title,  and  on  any 
of  the  proceeds  coming  within  the  control  of  the  court,  it  will  require  the  infants 
on  becoming  of  age,  to  convey  to  the  purchasers,  as  a  condition  of  their  receiving 
such  proceeds. 

The  conversion  of  lands  of  infants  into  personalty,  by  means  of  a  sale  under  the 
statute,  docs  not  alter  the  character  of  the  property,  in  respect  of  those  who  had 
interests  in  the  land  which  might  be  affected  by  such  an  alteration. 

Thus,  where  all  the  infants  shares  were  determinable  fees,  with  executory  devises 
to  the  survivors,  and  the  whole  estate  in  the  land  was  sold  ;  it  was  held  that  on 
the  death  of  one,  by  which  the  devise  over  in  her  share  would  have  taken  effect, 
if  the  land  had  not  been  converted,  her  share  of  the  proceeds  must  be  paid  to  the 
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executory  devisees,  and  that  neither  her  husband  nor  her  administrator  had  any 
right  to  such  share. 

The  interest  which  accrued  on  the  proceeds  in  her  life  time,  belongs  to  her  admin- 
istrator. 

The  orders  of  the  court,  made  on  the  sale  of  infants  lands  under  the  statute,  and 
distributing  the  proceeds,  though  conclusive  between  the  infants  and  purchasers, 
do  not  conclude  the  infants  as  between  themselves,  as  to  their  respective  rights 
and  interests  in  the  fund. 

A  purchaser  under  an  order  for  the  sale  of  infants  lands,  who  has  never  been  evict- 
ed or  disturbed  in  his  possession,  cannot  resist  the  foreclosure  of  his  mortgage  for 
the  purchase  money,  on  the  ground  that  he  did  not  obtain  a  good  title. 

A  controversy  decided  between  co-defendants,  in  respect  of  the  fund  sought  and 
recovered  by  the  bill ;  where  the  material  facts  were  stated  in  the  bill,  and  their 
^respective  claims  were  argued  at  the  hearing. 
Albany,  January  17 ;  March  20,  1846. 

The  bill  was  filed  January  23,  1845,  by  John  M.  Davison, 
clerk  of  the  court  of  chancery,  for  the  third  circuit,  to  foreclose 
a  mortgage  executed  to  him  by  the  defendants  Walter  De  Freest 
and  wife  and  George  J.  Sharp  and  wife,  for  $4615  42,  on  lands 
in  the  town  of  Brunswick  in  the  county  of  Rensselaer,  under  the 
following  circumstances.  Coonrod  Colehammer,  died  seised  and 
possessed  of  the  premises,  on  the  19th  day  of  March,  1838.  By 
his  last  will  and  testament,  dated  May  17,  1837,  he  first  directed 
the  payment  of  his  debts  out  of  his  personal  property.  He  then 
devised  as  follows ; 

"  Second :  I  hereby  give  devise  and  bequeath  unto  my  four 
grandchildren,  William  Colehammer,  the  son  of  my  son  Robert 
Colehammer  deceased,  Martin  Colehammer  the  son  of  my  son 
Stephen  Colehammer  deceased,  and  Polly  Colehammer  and 
Rachel  Colehammer,  the  daughters  of  my  said  son  Stephen 
deceased,  all  the  real  and  personal  property  of  which  I  shall 
die  seised  and  possessed,  to  be  equally  divided  between  them.  To 
have  and  to  hold  the  same,  unto  them  my  said  grand  children, 
their  heirs  and  assigns  forever. 

Third.  I  hereby  also  declare  that  it  is  my  will,  that  in  case 
of  the  death  of  either  of  my  above  named  grandchildren  without 
issue  living  at  the  time  of  his  or  her  death,  then  the  share  of 
such  deceased  grand  children,  devised  to  him  or  her  as  above 
mentioned,  is  to  be  equally  divided  between  the  surviving  grand 
children,  and  their  heirs  forever.    And  in  case  a  second  and 
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third  of  my  said  grandchildren  shall  so  die  without  issue,  as  afore- 
said, his,  her,  or  their  share,  or  shares  shall  be  equally  divided 
among  his,  her  or  their  survivor  or  survivors  of  said  grand  chil- 
dren and  their  heirs." 

The  four  grandchildren  survived  the  testator,  and  in  January, 
1339,  all  of  them  being  infants,  a  petition  was  presented  to  the 
Vice-Chancellor  of  the  third  circuit,  by  the  respective  general 
guardians  of  William  and  Martin,  and  by  or  in  the  name  of 
Polly  and  Rachel  Colehammer ;  setting  forth,  among  other  thingSy 
that  their  grandfather,  Coonrod  C,  devised  to  them  in  fee  and 
absolutely,  all  his  real  and  personal  estate,  including  the  farm 
in  Brunswick,  (being  the  mortgaged  premises  in  this  cause.) 
That  each  of  the  infants  was  seised  of  an  equal  undivided  fourth 
of  the  farm,  and  that  it  would  be  for  their  interest  to  have  the 
same  sold,  pursuant  to  the  statute. 

Upon  this  petition,  Stephen  Colehammer  and  Martin  Springer, 
were  appointed  special  guardians  of  the  four  infants,  for  the  pur- 
pose of  making  the  sale ;  and  the  petition  was  referred  to  a  mas- 
ter in  the  ordinary  course,  who  reported  that  the  facts  stated  in 
the  petition  were  true,  and  that  the  interests  of  the  infants  would 
be  substantially  promoted  by  a  sale  of  the  farm.  The  Vice-Chan- 
cellor thereupon,  on  the  20th  day  of  February,  1839,  made  an 
order  confirming  the  master's  report,  and  authorizing  the  special 
guardians  to  sell  all  the  right  and  title  of  the  infants  in  the 
farm. 

The  special  guardians,  pursuant  to  this  order,  sold  and  con- 
veyed the  farm  on  the  first  day  of  April,  1839,  to  De  Freest  and 
Sharp,  who  paid  half  the  purchase  money,  as  and  for  the  shares 
of  William  and  Martin  Colehammer;  and  for  the  residue,  being 
the  shares  of  Polly  and  Rachel  Colehammer,  they  executed  their 
bond,  and  the  mortgage  in  question,  to  the  clerk  of  the  court 
One  half  of  the  principal  was  made  payable  at  the  time  when 
Polly  should  become  of  age,  and  the  other  half  when  Rachel 
should  attain  her  majority,  and  the  annual  interest  in  the 
mean  time,  to  the  special  guardians.  This  disposal  of  the 
proceeds,  was  all  directed  and  sanctioned,  by  the  order  of  the 
court  confirming  the  sale. 

Martin  Colehammer,  one  of  the  infants  died  under  age  and 
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without  issue.  Polly  Colehaminer  became  twenty  one  years  of 
age,  in  September,  1842.  She  married  the  defendant  William  A. 
Kilmer,  and  afterwards  died  intestate  and  without  issue.  Letters 
of  administration  on  her  estate  were  issued  to  Kilmer. 

Besides  the  mortgagors,  William  and  Rachel  Colehammer  were 
made  defendants,  and  the  bill  stated  the  principal  facts  in  the 
case.  The  mortgagors  put  in  an  answer,  alleging  that  they  did 
not  obtain  a  good  title  to  the  farm,  through  the  proceedings  before 
the  Vice  Chancellor  and  the  deed  of  the  special  guardians,  and 
insisting  that  this  was  a  bar  to  the  foreclosure.  The  Coleham- 
mer's  claimed  that  they  were  entitled  to  all  the  proceeds  of  the 
mortgage  which  were  the  share  of  Polly  Kilmer  in  the  farm ;  and 
W.  A.  Kilmer  claimed  the  whole  of  that  share,  as  administrator. 

M.  T.  Reynolds^  for  the  complainant  and  for  W.  A.  Kilmer, 

1.  The  title  conveyed  by  the  guardian  of  the  devisees,  under 
the  will  of  Coonrod  Colehammer,  by  virtue  of  the  order  of  the 
court  of  chancery,  vested  in  the  purchasers  a  good  and  valid 
estate  in  fee  to  the  premises  conveyed  ;  as  whatever  be  the  con- 
struction of  the  will,  the  whole  title  was  in  the  parties  before  the 
court  There  is  therefore  no  failure  of  title,  and  the  mortgage 
is  valid,  and  the  court  will  decree  a  foreclosure  as  against  De 
Freest  and  Sharp. 

2.  The  court  would  make  the  same  decree,  whether  by  the 
sale  under  the  order  of  this  court,  a  valid  title  was  or  was  not 
given.  The  deed  is  a  mere  quit  claim,  of  such  interest  as  the 
parties  had  in  the  premises ;  and  for  that  interest,  more  or  less 
the  mortgagors  agreed  to  give  the  sums  reported,  and  for  part  of 
which  the  mortgage  was  executed. 

3.  There  is  no  pretence  of  any  fraud  on  the  part  of  the  com- 
plainant,  or  those  whom  he  represents.  And  the  mortgagors 
can  no  more  defeat  the  recovery  of  the  money  secured  by  the 
mortgage,  than  they  could  recover  back  the  money  paid  down 
at  the  sale. 

4.  If  they  were  entitled  to  any  abatement  in  equity,  they 
should  have  filed  a  cross  bill,  and  made  the  two  other  heirs  par- 
ties ;  so  that  they  might  have  been  made  to  contribute  and  refund 
a  portion  of  the  monies  which  they  had  received. 
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6.  The  mortgagors  will  be  safe  in  paying  the  mortgage,  and 
have  no  interest  in  the  question  as  to  the  distribution  of  the  pro- 
ceeds when  paid  into  court. 

6.  As  to  the  defendants,  William  and  Rachel  Colehammer; 
they  have  no  interest  in  preventing  a  decree  of  foreclosure. 
They  have  no  right  or  interest  in  the  land  mortgaged. 

7.  They  are  neither  of  them  entitled  to  any  portion  of  the  pro- 
ceeds of  the  sale,  as  the  devise  over  is  void. 

8.  If  the  devise  over  is  not  void,  still  the  last  named  defend- 
ants are  not  entitled  to  any  portion  of  the  proceeds,  as  the  right 
of  all  parties  was  settled  by  the  proceedings  and  order  of  sale, 
and  that  order  cannot  be  impeached  collaterally. 

9.  The  court  of  chancery  had  power  in  its  discretion,  to  order 
the  proceeds  of  the  sale  to  be  equally  divided,  and  the  same  to 
he  held  absolutely  by  each,  without  limitation  over,  upon  the 
contingency  specified  in  the  will.  It  could  certainly  have  ordered 
the  interest  of  each  to  be  sold,  and  the  proceeds  would  then  have 
been  absolutely  his.  The  same  result  was  more  beneficially 
produced,  by  selling  entire  and  making  an  absolute  division  of 
the  proceeds. 

10.  The  last  named  defendants,  having  received  the  full  bene- 
fit of  the  order  distributing  the  proceeds  of  sale,  and  thus  secured, 
(without  liability  to  refund,)  an  absolute  interest  in  one-fourth  of 
the  money  to  each,  cannot  now  equitably  claim  any  share  of  the 
proceeds  of  the  mortgage  in  suit. 

11.  If  the  last  named  defendants  have  any  claim  to  the  mort- 
gage money,  as  being  the  proceeds  of  the  sale  of  an  estate  in 
which  they  had  an  interest ;  then  the  money  should  be  paid  to 
the  defendant  Kilmer,  as  the  administrator  of  Polly  Coleham- 
mer, and  by  him  applied  in  due  course  of  administration  :  The 
defendants,  William  and  Rachel  0.,  having  no  prior  claim  over 
other  creditors. 

12.  In  any  event,  Kilmer,  the  administrator,  is  entitled  to  re- 
ceive the  interest  on  the  sum  of  $2307  71,  in  arrear  and  unpaid 
up  to  the  time  of  her  death. 

13.  He  is  also  entitled  to  receive  one-third  of  $2307  71,  the 
share  of  the  devisee  who  died  before  Polly  Golehammer,  and 
which  vested  in  her  absolutely,  on  the  death  of  that  devisee. 
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J.  Koon,'{or  the  mortgagors,  contended  that  the  infants  had 
only  a  determinable  fee  in  the  land,  that  the  executory  devise 
over  was  valid,  but  that  it  was  doubtful  whether  the  court  had 
jurisdiction  to  sell  the  contingent  expectant  estates.  If  so,  no 
title  to  the  latter  passed  to  the  purchasers,  and  the  bond  and 
mortgage  were  without  consideration,  and  no  decree  could  be 
made  on  the  mortgage.  On  his  proceeding  to  argue  these  points, 
the  court  stopped  him  ;  assigning  as  a  reason,  that  if  no  title  had 
passed  to  the  mortgagors,  it  would  not  prevent  a  decree  for  the 
foreclosure  of  the  mortgage. 

Z>.  Buel,  Jr.,  for  William  and  Rachel  Colehammer. 

I.  By  the  will  of  Coonrod  Colehammer,  his  four  grand-children 
each  took  an  undivided  fourth  part  of  his  real  estate,  (consisting 
of  the  premises  included  in  the  mortgage  in  suit.)  The  estate 
which  each  took,  was  a  fee,  determinable  in  case  they  respect- 
ively died  without  leaving  issue  at  their  decease  ;  and  in  such 
event,  the  surviving  grand-children  took  the  share  of  the  one  so 
dying. 

The  devise  over  to  the  survivors,  was  a  good  executory  devise, 
and  the  contingency  on  which  it  took  eflFect,  must  happen  within 
a  single  life  in  being;  consequently  it  is  a  good  expectant  estate 
under  the  revised  statutes.  (1  R.  S.  723,  4,  §§  15,  24 ;  Cro.  Jac. 
690 ;  2  Black.  Com.  173 ;  Fearne  on  Exec.  Devises,  396,  399, 
Butler's  note,  d.) 

The  case,  before  the  revised  statutes,  was  fully  within  the  de- 
cisions respecting  executory  devises.  (16  Johns.  382 ;  20  ibid. 
483 ;  3  Paige,  281.)  And  the  decisions  on  wills  made  since, 
8how  that  it  is  a  good  expectant  estate,  under  the  provisions  of 
those  statutes.    (8  Paige,  483 ;  10  ibid.  140,  151.) 

II.  It  may  be  doubtful  whether  the  sale  by  the  guardians  by 
the  order  of  this  court,  passed  the  title  to  any  more  than  the  de- 
terminable estates  of  the  infants,  and  not  the  executory  contin- 
gent estates. 

1.  Although  the  order  and  deed  may  be  broad  enough  to  carry 
the  whole  interest,  it  is  I  think  certain,  that  if  one  of  the  devisees 
had  attained  the  age  of  twenty-one,  and  made  a  conveyance  of  - 
all  his  interest,  and  then  died  without  issue,  his  grantee's  estate 
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would  have  been  determined,  and  the  surviving  devisees  would 
have  taken  his  share.    {Anderson  v.  Jckckson^  16  Johns.  382.) 

2.  The  statute  gives  to  sales  by  order  of  the  court,  the  same 
effect,  «  as  if  made  by  such  infant  of  full  age."  (2  R.  S.  195,  i 
178,  and  see  §  176.) 

3.  To  give  the  sale  any  greater  effect,  would  conflict  with  the 
provision  in  the  176th  section.    But, 

III.  If  the  entire  interest  of  the  infants,  including  as  well  their 
determinable  estates,  as  the  executory  contingent  interests,  passed 
by  the  sale ;  still  the  surviving  devisees  of  Goon  rod  Colehammer 
have  the  same  right  in  the  proceeds,  as  they  would  have  had  in 
the  land. 

The  statute  regulating  sales  of  infants  lands,  is  most  express 
on  this  matter.  (2  R.  S.  195,  §  180.)  It  follows,  that  as  William 
and  Rachel  Colehammer  survived  Polly,  (the  wife  of  Kilmer,) 
they  take  her  share  of  the  proceeds. 

IT.  The  court  will  settle  the  questions  in  this  suit.  The  in- 
fants whose  lands  were  sold,  are  by  the  statute  made  wards  of 
the  court,  so  far  as  relates  to  such  property,  its  proceeds  and  in- 
come ;  and  are  to  make  order  for  the  application  and  disposition 
of  the  proceeds.    (2  R.  S.  195,  §  179.) 

Reynolds,  in  reply. 

The  points  made  by  the  surviving  devisees,  are  more  appro-, 
priate  for  a  cross  bill,  where  Kilmer  might  contest  them. 

The  statute  directs  the  money  arising  from  these  sales,  to  pass 
as  if  it  were  the  land ;  i.  e.  it  is  to  be  distributed  as  it  ought  to 
go  between  the  parties.  The  vice-chancellor  had  all  this  before 
him,  when  he  made  the  order  directing  a  separation  into  four 
shares,  which  gave  each  an  absolute  interest.  The  shares  of 
the  two  youngest  were  invested  for  their  use,  by  the  order ;  and 
If  any  portion  had  been  required  for  the  support  of  either,  its  ap- 
plication would  have  been  ordered,  without  notice  to  the  execu- 
tory devisees.  William  C.  has  doubtless  received  ail  his  fourth, 
and  his  third  of  Martin's  share. 

Again,  the  court  only  ordered  the  interest  of  these  two  youngest 
parties  sold,  and  no  mora  was  sold,  so  that  this  mortgage  is  for 
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their  actual  vested  interest  alone,  and  no  part  of  it  passed  by  the 
executory  devise,  on  Mrs.  Kilmer's  death. 

The  Assistant  Yice-Chancellor. — In  the  case  of  Banks 
and  others,  Executors  of  McCarthy  v.  Walker,  (3  N.  Y.  Legal 
Observer,  340,(a)  after  a  full  consideration  of  the  subject,  I  decided 
that  in  a  suit  for  the  foreclosure  of  a  mortgage  given  for  the  pur* 
chase  money,  the  mortgagor  although  personally  liable  for  the 
debt,  cannot  set  up  as  a  defence,  the  failure  of  the  title  to  the 
land,  unless  he  has  been  evicted  from  the  possession. 

In  this  suit,  the  mortgagors  have  never  been  disturbed  in  the 
possession  of  the  lands.  Indeed,  no  one  makes  any  claim  ad- 
verse to  their  title.  Whatever  may  be  my  views  of  the  construe- 
tion  of  the  devise  in  question,  it  cannot  avail  the  mortgagors  as 
a  defence  to  the  suit.  At  the  same  time,  if  there  be  any  room 
for  a  doubt  as  to  the  conveyance  to  them  having  transmitted  the 
title  which  the  court  ordered  and  intended,  it  is  due  to  the  pur- 
chasers upon  the  faith  of  the  order  of  the  court,  to  make  suitable 
provision  for  the  vesting  of  such  title  as  may  remain  in  any  of 
the  claimants  of  the  fund,  before  permitting  them  to  receive  it 
on  the  foreclosure. 

The  other  questions  in  the  cause,  arise  between  Kilmer  and 
the  two  surviving  Colehammer's.  I  think  they  may  be  decided 
on  these  pleadings.  The  bill  contains  the  material  facts,  and 
Kilmer's  claims  were  argued  at  large  by  his  counsel. 

There  is  no  doubt  but  that  by  the  devise,  the  four  grandchil- 
dren each  took  a  vested  estate  in  fee,  in  an  undivided  fourth  of 
the  lands,  determinable  as  to  each,  on  their  respectively  dying 
without  issue  living  at  their  decease ;  and  in  that  event,  the 
share  of  the  one  so  dying,  was  to  go  equally  to  the  survivors. 
The  latter  was  a  valid  future  estate  in  expectancy,  but  it  was  not 
vested. 

The  two  surviving  grandchildren  do  not  insist,  but  that  by 
the  sale  to  De  Freest  and  Sharp,  their  future  interests  were  well 
9xA  sufficiently  conveyed  under  the  orders  of  the  court. 


(a)  Since  reported  1 2  Sand.  Ch.   R.344. 
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And  I  will  assume,  for  the  argument,  that  such  was  the  effect 
of  the  orders  and  the  sale  and  conveyance  thereby  directed. 

The  order  of  sale,  appears  to  have  assumed  thai  each  devisee 
had  an  absolute  and  indefeasible  estate  in  fee,  in  an  undivided 
fourth  part  of  the  lands ;  and  it  is  contended  by  Kilmer,  that  the 
rights  of  the  devisees  were  thereby  fixed  and  determined,  and 
that  the  order  cannot  be  impeached  collaterally.  Also,  that  the 
order  for  the  application  and  division  of  the  proceeds,  is  final,  and 
vests  the  respective  shares  absolutely,  in  the  manner  directed  in 
such  order. 

As  between  the  infants  and  the  purchasers,  the  orders  may 
be  so  far  conclusive  as  to  protect  the  latter  ;  but  1  do  not  think 
that  they  finally  settle  any  questions  between  the  infants  them- 
selves. The  statute  is  express,  that  the  sale  shall  not  give  to  the 
infant,  any  other  or  greater  interest  or  estate  in  the  proceeds  of 
such  sale,  than  he  had  in  the  estate  sold.  (2  R.  S.  195.  i  180.) 
The  argument  in  behalf  of  Kilmer,  directly  conflicts  with  this 
enactment;  and  if  the  orders  were  more  pointed  than  they  are, 
I  do  not  see  how  the  force  of  the  statute  could  be  overcome. 

The  same  section  of  the  statute,*provides  that  the  proceeds  of 
the  sale  shall  be  deemed  real  estate,  of  the  same  nature  as  the 
property  sold,  'i'herefore  after  the  sale,  the  rights  of  the  four 
grandchildren  in  the  proceeds,  continued  precisely  the  same  as 
they  were  before.  And  on  the  death  of  Martin  Colehammer 
without  issue,  the  oapital  of  his  one  fourth  of  the  proceeds,  be- 
longed to  the  other  three  grandchildren,  each  taking  a  vested  and 
absolute  interest  in  one  third.  On  the  death  of  Mrs.  Kilmer 
without  issue,  the  capital  of  her  fourth  part  vested  in  like  man- 
ner, absolutely  in  the  two  survivors,  William  and  Rachel.  The 
income  which  accrued  on  her  fourth  part,  during  her  life,  belongs 
to  Kilmer  as  her*administrator.  Beyond  that,  he  has  no  claim 
upon  that  portion  of  the  fund. 

His  claim  for  his  wife's  third  part  of  Martin  Colehammer's  share, 
cannot  be  litigated  here.  That  share  is  not  now  in  controversy, 
and  there  is  no  issue  or  evidence,  upon  which  it  can  be  deter- 
mined with  propriety. 

This  reminds  me  of  the  point,  that  the  surviving  grandchU- 
dren,  having  received  in  their  shares,  the  full  benefit  of  the  order 
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of  sale,  and  one  of  them  taken  his  fourth  of  the  proceeds  abso^ 
lutely,  without  liability  to  refund;  they  cannot  now  claim  to 
participate  in  the  share  of  Mrs.  Kilmer. 

This  is  not  a  just  conclusion,  if  the  facts  were  precisely  as  they 
are  stated  in  the  point.  The  receipt  of  his  share  by  William 
does  not  alter  its  character,  or  exonerate  his  representatives  from 
accounting  for  it  on  hisdeath  without  issue,  in  the  life  time  of 
Rachel.  If  he  should  dissipate  it,  Rachel  may  be  the  loser  in 
consequence  of  the  order  of  sale  and  distribution,  but  Kilmer  has 
no  interest  in  the  matter. 

If  Mrs.  Kilmer's  share  had  been  paid  to  her  guardian  and  in- 
vested on  other  security,  the  same  principles  would  have  been 
applied  to  it.  It  would  have  retained  its  character  as  real  es- 
tate, held  under  devise,  and  her  interest  determinable. 

The  court's  power  of  dealing  with  it  for  the  support  of  the  in- 
fant, does  not  affect  the  question. 

The  decree  must  declare  the  rights  of  the  parties  accordingly. 

As  the  whole  subject  is  peculiarly  within  the  disposal  of  the 
court,  I  think  provision  should  be  made  for  the  protection  of  the 
purchasers  who  executed  the  mortgage,  against  any  doubt  as  to 
their  having  acquired  the  whole  estate  in  the  lands  sold.  The 
proceedings  show  clearly,  that  the  court  aimed  to  vest  them  with 
the  whole  title. 

The  decree  may  provide  that  William  Colehammer  before  re- 
ceiving any  part  of  the  fund,  shall  release  and  convey  to  the 
mortgagors,  or  to  the  purchaser  at  the  sale  under  the  decree,  all 
the  title  he  may  have  acquired  to  the  premises,  by  the  death  of 
Martin  and  Mrs.  Kilmer,  with  a  covenant  for  a  similar  release 
in  case  he  survives  Rachel,  and  she  shall  die  without  issue. 
And  the  capital  of  Rachel's  share  in  this  mortgage,  is  to  remain 
in  court,  and  is  not  to  be  paid  out  to  her,  or  her  heirs  or  represen- 
tatives, except  on  the  execution  of  a  similar  conveyance. 

With  these  provisions,  the  usual  decree  may  be  entered.  A 
master's  report  as  to  the  necessity  of  selling  the  whole  properC]^ 
together,  is  requisite,  unless  the  parties  agree  upon  a  mode  of 
sale ;  and  the  cause  must  be  heard  on  such  report,  prior  to  di« 
recting  the  sale. 

Vol.  III.  69 
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Sagory,  Receiver,  &c.  v.  Dubois. 

The  act  to  authorize  the  bunnese  of  banking,  paised  in  1838,  enabled  any  number 
of  persons  to  associate  and  establish  banks  of  discount,  deposit  and  circulation, 
on  the  terms  therein  prescribed.  The  capital  was  not  to  be  less  than  (100,000. 
The  associates  were  to  seal  and  file  a  certificate,  specifyiog  amon^  other  tbinga, 
the  amount  of  the  capital  stock,  and  the  number  of  shares  into  which  it  was  di- 
vided, and  the  names,  residence  and  number  of  shares  held  by  the  asaociates 
respectively.  The  shareholders,  unless  by  express  stipulation  in  their  articles, 
were  not  to  be  individually  liable  for  the  debts  of  the  association. 

A  banking  company  was  organized  under  this  law,  by  articles  of  association,  which 
declared  that  the  capital  stock  should  be  a  million  of  dollars,  divided  into  ten 
thousand  shares  of  9 100  each,  but  business  might  be  commenced,  as  soon  as 
$100,000  were  subscribed  for  and  paid.  If  any  shareholder  should  omit  to  pay 
any  instalment  on  his  shares,  pursuant  to  any  call  of  the  directors,  the  articles 
provided  that  his  shares  should  be  forfeited  to  the  use  of  the  association,  together 
with  all  previous  payments  made  thereon.  And  the  shareholden  were  not  to  be 
personally  liable  for  the  debts  of  the  association.  The  original  aasociates,  of 
whom  D.  was  one,  signed  four  thousand  eight  hundred  and  thirty-five  shares,  on 
which  over  (1 100,000  was  paid  in,  and  the  bank  commenced  business.  All  the 
associates  signed  a  paper  attached  to  the  certificate  or  articles  of  association,  by 
which  they  subscribed  for  and  agreed  to  take  the  number  of  shares  set  opposite 
their  respective  names,  as  shareholders  in  the  bank,  and  mutually  bonnd  them- 
selves to  fulfil  all  the  engagements  contained  in  the  articles.  D.  subscribed  for 
twenty-five  shares. 

Held,  1.  That  he  was  liable  to  pay  the  whole  amount  of  the  stock  which  he  sub- 
scribed ;  2.  That  the  authority  to  forfeit  the  stock  for  the  non-payment  of  called 
instalments,  was  a  cumulative  remedy,  and  did  not  afieet  the  direct  liability  by 
force  of  the  subscription. 

The  statute  and  his  subscription,  imposed  upon  him  the  duty  of  paying  for  bis  stock, 
which  is  recognized  by  the  language  of  the  articles  of  association,  and  from  which 
the  law  implies  an  undertaking  to  make  such  payment. 

The  general  banking  law  intended  to  provide  for  the  payment,  (or  securing  to  be 
paid,)  of  an  actual,  substantial  capital,  to  the  extent  defined  in  the  articles  of 
association,  as  the  foundation  of  the  operations  of  the  banks  thereby  authorized* 

This  was  the  declared  policy  of  the  act,  and  it  was  imperatively  demanded  for  the 
public-security,  in  respect  of  the  important  privileges  and  franchises  conferred  on 
those  associations. 
.  The  terms  "  subscribe  for"  and  "  agree  to  take,"  in  instruments  of  ■ubscription  for 
shares  in  a  bank  or  corporation,  considered. 

A  banking  association  made  several  calls  upon  its  stockholders  for  payment  on 
their  shares.  It  declared  dividends  on  the  stock  paid  in,  and  applied  the  same  to 
meet  some  of  such  calls,  the  last  of  which  dividends  was  unauthorized  by  the 
ntuation  of  the  company,  and  was  contrary  to  the  general  banking  law.    After 
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the  callf  on  the  sharev  amonnted  to  half  their  nominal  amount,  the  directora  re^ 
aolved  that  no  farther  calls  should  ever  be  made,  and  forthwith  discontinued  the 
business  of  the  company,  which  soon  after  became  insolvent,  and  on  the  applica- 
tion of  a  creditor,  the  court  of  chaocery  appointed  a  receiver  of  its  property  and 
effects.  On  a  bill  filed  by  the  receiver,  to  compel  a  stockholder  to  pay  the  bal- 
ance of  the  nominal  amount  of  his  shares  ; 

Held,  1.  That  the  defendant,  having  become  liable  by  his  subscription  to  pay  up 
his  shares  in  full,  as  called  for  by  vhe  directors,  might  be  compelled  to  pay  the 
same  by  the  receiver  who  represents  the  creditors  of  the  company,  although 
there  was  no  resolation  of  the  directors  requiring  such  payment 

S.  The  resolution  that  no  farther  calls  should  be  made,  was  void  as  to  the  receiver. 

3.  The  unauthorized  dividend  was  not  a  valid  payment  upon  the  defendant's  shares, 
and  the  amount  of  the  same  still  remained  due  and  payable. 

4.  The  receiver  was  authorized  to  proceed  in  equity,  to  compel  the  payment  of  the 
balance  due  on  the  shares.  < 

5.  The  other  shareholders  were  not  necessary  parties  to  the  suit 

6.  The  defendant  cannot  in  such  suit,  question  the  regularity  or  propriety  of  the 
receiver's  appointment. 

7.  The  receiver  is  entitled  to  recover  interest,  from  the  date  fixed  by  him  in  his  ad- 
vertisement, for  the  payment  of  demands  due  to  the  company. 

Nov.  7,  8 ;  Dec.  3  and  5,  1845  ;  March  27,  1846. 

The  bill  in  this  cause  was  filed,  October  I,  1844,  by  Charles 
Sagory,  as  receiver  of  The  New  York  Banking  Company,  against 
Cornelius  Dubois,  Jr.,  a  stockholder  in  the  company,  to  compel 
him  to  pay  up  the  unpaid  balance  on  the  shares  of  capital  stock 
owned  by  him.  The  facts  established  by  the  pleadings  and 
proofs,  were  as  follows  : 

The  defendant,  with  John  Delafield  and  six  others,  on  the 
tenth  of  October,  1838,  formed  an  association  under  the  Act  ta 
authorize  the  business  of  banking,  passed  April  18th,  1838, 
which  was  called  The  New  York  Banking  Company.  Articles 
of  Association,  pursuant  to  the  act,  were  drawn  up  and  signed 
and  sealed  by  the  eight  associates,  which  were  recorded  in  the 
clerk's  office  of  the  city  and  county  of  New  York,  and  filed  in 
the  office  of  the  secretary  of  state,  on  the  3d  of  November,  1838. 
By  those  Articles,  the  bank  was  located  in  the  city  of  New  York^ 
its  capital  was  declared  to  be  one  million  of  dollars,  divided  into 
ten  thousand  shares  of  one  hundred  dollars  each  ;  and  provision 
was  made  for  increasing  the  capital  to  twenty  millions  of  dollars. 
Seven  directors  were  named  in  the  Articles,  of  whom  the  de- 
fendant was  one.    They  were  to  hold  their  ofilces  for  the  term 
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of  six  years,  and  were  to  have  the  entire  government  and  man- 
agement of  the  property  and  affairs  of  the  association.  If  any 
shareholder  omitted  to  pay  the  instalments  on  his  stock,  as  called 
for  by  the  board  of  directors,  his  shares  should  b6  forfeited  to  the 
use  of  the  association.  The  association  was  to  commence  busi- 
ness, as  soon  as  one  hundred  thousand  dollars  of  its  capital  stock 
should  be  subscribed  for  and  paid.  By  the  twelfth  article,  no 
shareholder  of  the  association,  was  to  be  liable  in  his  individual 
capacity,  for  any  contract,  debt,  engagement  or  transaction  of  the 
association,  or  any  of  its  officers  or  agents. 

To  the  Articles  of  Association,  there  was  annexed  a  subscrip- 
tion or  agreement,  which  was  signed  by  the  res|)ective  associates, 
together  with  their  residences,  and  the  number  of  shares  of  the 
capital  stock  taken  by  each.   The  agreement  was  in  these  words : 

"  We,  the  undersigned,  do  hereby  subscribe  for  and  agree  to 
take  the  number  of  shares  set  opposite  to  our  respective  names, 
as  shareholders  of  The  New  York  Banking  Company,  having 
paid  an  instalment  on  the  same,  at  the  time  of  subscribing,  of 
five  dollars  on  each  share,  and  we  do  bind  ourselves  and  assigns 
to  fulfil  all  the  covenants  and  engagements  contained  in  the  arti- 
cles of  association,  dated  the  tenth  day  of  October,  one  thousand 
eight  hundred  and  thirty-eight." 

**New  York.  |  Cornelius  Dubois,  Jr.,  twenty-five  shares.  |  26." 

This  paper  was  executed  by  the  defendant  in  the  manner  ap- 
pearing above,  and  by  the  other  associates  in  a  similar  manner ; 
the  whole  number  of  shares  subscribed,  being  4835.  The  agree- 
ment was  recorded  and  filed  with  the  Articles  of  Association. 

The  requisite  amount,  $100,000,  was  paid  in  by  shareholders 
in  the  winter  after  the  organization  of  the  company,  and  it  pro- 
ceeded to  open  an  office  of  discount,  deposit  and  circulation,  and 
transacted  the  business  of  banking,  in  the  city  of  New  York. 
On  the  8th  of  January,  1839,  Mr.  Delafield  was  elected  president 
of  the  company.  On  the  23d  of  January,  1839,  the  directors 
made  a  call  of  five  dollars  on  a  share,  payable  on  the  4th  of 
February  then  next ;  and  they  resolved  that  shareholders  should 
be  permitted  to  make  advances  upon  their  unpaid'stock,  and  to 
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pay  up  tfie  same  in  full,  at  their  option.  Six  other  instalments 
were  called  for  by  the  board,  payable  at  different  periods,  up  to 
Noveml:)er  8th,  1840,  amounting  in  the  aggregate,  with  the  pre- 
vious call  and  the  sum  paid  on  subscribing,  to  fifty  per  cent,  of 
the  nominal  amount  of  the  stock  subscribed.  Three  dividends 
on  the  capital  paid  in,  were  declared,  payable  cotemporarily  with 
the  sixth,  seventh  and  eighth  instalments,  viz. :  one  of  four  per 
cent,  payable  October  15,  1839;  one  of  three  and  one-half  per 
cent.,  payable  April  20,  1840 ;  and  one  of  the  like  amount,  pay- 
able November  1,  1840;  e^ch  of  which  dividends  were  credited 
as  payments  on  the  calls  then  made  payable.  Previous  to  July, 
1839,  there  had  been  subscribed  by  several  persons,  2828  shares 
of  the  capital  stock,  in  addition  to  those  originally  taken ;  and 
on  the  first  day  of  July,  1839,  the  directors  by  a  resolution,  al- 
lotted to  their  assistant  cashier,  N.  Dyett,  in  trust  for  the  associa- 
tion, the  balance  of  ihe  stock  not  subscribed  for,  and  he  accord- 
ingly subscribed  as  trustee  for  such  balance,  being  2337  shares. 
No  payment  was  ever  made  on  account  of  this  stock.  In  respect 
of  the  stock  subscribed  by  the  associates  and  others,  1983  shares 
were  paid  up,  so  as  to  become  full  stock,  and  on  other  shares  the 
calls  were  paid  as  they  fell  due,  the  dividends  being  applied  as 
before  stated.  On  many  other  shares,  but  few  of  the  calls  were 
paid,  and  on  some  no  payments  were  ever  made.  Mr.  Dubois 
paid  all  the  calls  on  his  shares,  so  that,  including  the  dividends, 
he  had  paid  half  the  nominal  amount  of  his  subscription.  ' 

From  July  to  November,  1839,  the  company  became  indebted 
to  Edward  Boisgerard  in  the  sum  of  $150,000,  of  which  the 
greater  portion  remains  unpaid  ;  and  in  November  and  Decem- 
ber, 1839,  the  company  became  indebted  to  The  Farmers  Loan 
.  and  Trust  Company,  in  several  thousand  dollars,  which  debt  is 
still  due.  In  connection  with  the  advances  made  by  Boisgerard 
to  the  company,  it  entered  into  a  contract  to  the  amount  of  several 
hundred  thousand  dollars,  with  the  Hernando  Rail  Road  and 
Banking  Company,  of  the  state  of  Mississippi,  and  advanced 
large  sums  to  the  latter.  The  Hernando  Company  failed  to  per- 
form its  engagements,  and  ultimately  became  insolvent,  being 
the  debtor  of  the  New  York  Banking  Company,  to  more  than 
one  hundred  thousand  dollars.    This  and  ottxer  losses,  compelled 
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the  latter  to  suspend  its  banking  business ;  which  was  done  by 
a  resolution  on  the  14th  of  September,  1841 ;  and  reduced  it  to 
an  insolvent  condition.  The  Hernando  Company's  first  default, 
occurred  in  the  fall  of  1839,  and  was  known  to  the  president  in 
^or  before  December  of  that  year.  Its  full  delinquency,  was 
known  and  reported  to  the  board  of  directors,  before  the  dividend 
was  declared  in  April,  1840;  and  before  the  dividend  payable 
November  1, 1840,  was  declared,  it  was  apparent  from  the  slate 
of  the  affairs  of  the  New  York  Banking  Company,  that  it  had 
no  profits  to  divide,  and  was  threateqed  with  the  loss  of  a  con- 
siderable part  of  its  capital.  The  defendant  was  an  active  di- 
rector, attending  nearly  all  the  meetings  of  the  board ;  but  the 
affairs  of  the  company  were  managed  by  the  president  almost 
exclusively. 

The  company  in  January,  1842,  neglected  to  make  out  and 
transmit  to  the  bank  commissioners,  and  to  file  in  the  secretary's 
oflSce,  the  statement  of  its  affairs,  required  by  the  act  of  May  26, 
1841,  to  amend  the  act  entitled  an  act  to  authorize  the  business 
of  banking.  On  the  Ist  day  of  March,  1842,  Boisgerard  filed  a 
bill  before  the  Yice-Chancellor,  against  Delafield,  president  of  the 
New  York  Banking  Company,  setting  forth  the  indebtedness  of 
the  company  to  him,  its  insolvency,  and  its  omission  to  comply 
with  the  last  mentioned  statute,  and  praying  for  an  injunction 
against  the  company's  further  disposal  of  its  effects,  and  the  ap- 
pointment of  a  receiver,  and  that  the  assets  of  the  company  might 
be  applied  to  the  payment  of  its  debts.  An  order  for  an  injunc- 
tion and  receiver,  was  made  in  that  suit  by  the  Yice-Chancellor, 
on  the  28th  of  April,  1842,  and  a  receiver  was  appointed,  who 
died  in  June,  1843.  In  July,  1843,  the  complamant  was  duly 
appointed  receiver  of  the  effects  of  the  New  York  Banking  Com-, 
pany,  pursuant  to  the  foregoing  order  and  one  subsequently  made 
in  Boisgerard's  suit  by  the  Vice-Chancellor.  A  formal  transfer 
of  all  the  property  of  the  company,  was  made  to  him  as  receiver, 
on  the  22d  of  September,  1843. 

The  Farmers  Loan  and  Trust  Company  recovered  a  judgment 
against  the  New  York  Banking  Company,  in  January,  1843,  on 
which  an  execution  was  issued  and  returned  unsatisfied  ;  and 
on  the  18th  of  August,  1843,  on  the  petition  of  the  former  com- 
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pany,  setting  forth  those  facts,  the  Chancellor  made  an  order  for 
an  injunction  against  the  New  York  Banking  Company,  pursu- 
ant to  the  revised  statures,  and  appointing  the  complainant  re- 
ceiver of  its  property  and  effects. 

The  complainant,  as  receiver,  pursuant  to  the  statute,  adver- 
tised for  all  persons  indebted  to  the  company,  to  pay  the  same 
by  the  I5th  of  January,  1844. 

On  the  14th  of  June,  1844,  a  final  decree  was  made  by  the  As- 
sistant Yice-Chancellor,  in  Boisgerard's  suit  against  the  company, 
(see  the  report  of  the  case  in  2  Sand.  Ch.  R.  23 ;)  by  which  he 
was  declared  to  be  a  creditor  of  the  company,  that  the  company 
was  insolvent,  and  in  other  respects  was  liable  to  be  proceeded 
against  for  a  dissolution,  and  by  which  the  company  was  dis- 
solved except  as  to  the  collection  of  its  demands,  and  the  receiver 
was  directed  to  distribute  its  assets  among  its  creditors.  Under 
this  decree,  a  master  of  the  court  reported  that  there  was 
$85,434  63,  due  from  the  company  to  Boisgerard.  The  decree 
in  that  suit  was  enrolled;  the  company  nevertheless  took  an  ap- 
peal from  it  to  the  chancellor,  which  was  pending  when  this 
suit  was  heard. 

The  bill  averred,  that  in  order  to  pay  the  debts  of  the  com- 
pany, it  would  require  the  .solvent  stockholders  to  pay  the  full 
amount  of  the  unpaid  balance  on  their  shares,  and  insisted  that 
the  stockholders  were  liable  to  make  such  payment.  It  was 
proved  that  the  assets  of  the  company  were  utterly  insufficient 
to  pay  the  debts.  On  the  other  hand,  it  appeared  that  the  board 
of  directors,  on  the  14th  of  September,  1841,  passed  a  resolution, 
that  from  and  after  that  date,  no  instalment  beyond  the  fifty  per 
cent,  then  paid  in,  should  be  called  for  on  the  capital  stock  of  the 
company.  And  the  defendant  in  his  answer,  insisted  not  only 
that  this  resolution  was  valid,  and  exonerated  him  from  further 
payment  on  his  stock  ;  but  also  that  his  subscription  to  the  capi- 
tal stock,  never  made  him  personally  liable  to  pay  any  sum  there- 
on, unless  he  elected  to  do  so ;  and  the  only  remedy  against  him 
for  non-payment  of  calls  regularly  made,  was  the  forfeiture  of  bis 
shares. 

His  answer  set  up  various  grounds  of  defence,  preliminary  to 
the  question  of  his  liability,  which  are  adverted  to  in  the  opinion 
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of  the  court:  That  the  statements  of  the  affairsof  the  company, 
exhibited  to  the  directors  by  the  officers,  at  the  time  of  the  declar- 
ing the  respective  dividends,  showed  that  the  company  then 
had  surplus  profits  beyond  the  amount  of  such  dividends,  and 
that  the  defendant  believed  those  statements  to  be  correct,  and 
acted  in  entire  good  faith,  in  assenting  to  the  dividends :  And 
he  insisted  that  the  dividends  were  in  fact  warranted  by  the  situ- 
ation of  the  company,  and"*  that  the  company  never  was  so  far 
insolvent,  as  to  be  unable  ultimately  to  pay  its  debts.  The  an- 
swer also  insisted  that  the  act  of  May  26,  1841,  was  not  binding 
upon  the  company ;  that  all  the  shareholders  were  necessary  par- 
ties to  the  suit,  and  that  the  complainant  had  an  ample  remedy 
at  law. 

C  B.  Moore,  for  the  complainant. 

I.  By  the  27th  section  of  the  general  banking  law  of  1838, 
and  the  1st,  2d,  and  3d  sections  of  the  amended  law  of  1841,  (see 
Laws  of  1841,  p.  357,  360,)  any  association  neglecting  to  make 
out  and  transmit  the  statement  required  by  the  act,  or.  violating 
any  of  its  provisions,  might  be  proceeded  against  and  dissolved, 
in  the  same  manner  as  any  moneyed  corporation. 

II.  The  associations  organized  under  the  act,  are  substantially 
to  be  regarded  ais  corporations,  and  all  remedies  applicable  to 
corporations,  at  least  in  proceedings  to  enforce  civil  remedies 
against  them,  should  be  applied  to  these  associations.  (See  3  Hill, 
R.  319,  389,  and  cases  cited.)  This  was  decided  by  the  vice- 
chancellor,  the  assistant  vice-chancellor,  and  by  the  chancellor, 
(on  appeal  from  the  order  appointing  receiver,)  in  Boisgerard's 
suit 

III.  The  complainant  has  been  appointed  receiver,  with  all 
the  powers  of  receivers  of  corporations,  not  only  at  the  suit  of 
Boisgerard,  under  the  38th  and  39th  sections  of  the  Rev.  Statutes, 
(2  R.  S.  220  2  Ed.  p.  378,  379,)  upon  proof  that  the  New  York 
Banking  Company  had  not  made  the  statement  required  by  the 
general  banking  law,  and  had  violated  the  provisions  of  that  law ; 
but  also  at  the  suit  of  the  Farmers  Loan  and  Trust  Company, 
under  the  36  and  37th  sections  of  the  Revised  Statutes,  (2  fi.  S. 
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378.)  The  complainant  bad  all  the  powers  defined  in  the  42d 
section,  (2  R.  S.  379,)  by  which  it  is  his  duly  "  if  there  shall  be 
any  sum  remaining  due  upon  any  share  of  stock  subscribed,  to 
proceed  and  recover  the  same,"  and  for  that  purpose  to  file  his^ 
bill,  &c. 

IV.  In  both  these  forms  of  proceeding,  the  complainant  is  to 
divide  the  property  collected  by  him,  among  the  fair  and  honest 
creditors  of  the  association.  (See  2  R,  S.  378,  §  37 ;  380  §  48  ; 
385,  §  79,  80,  82.)  He  is  to  pass  upon  the  validity  of  debts  and 
claims  against  the  association,  (2  R.  8.  384,  i  72,  73,  74;  1  R. 
S.  799,  subi  8  of  §  7,  p.  108,  §  19.)  His  proceedings  are  subject 
to  the  direction  of  the  court,  but  no  debtor  nor  stockholder  sued 
for  arrears,  can  bring  into  such  suit,  enquiries  about  the  validity 
of  particular  debts  or  claims  against  the  association.  Mann  v. 
Pentz,  before  Assistant  Vice-chancellor. 

V.  The  defendant  is  responsible  under  these  proceedings,  for 
the  balance  remaining  unpaid  upon  his  subscription  of  stock. 

(a)  The  agreement  to  take  the  shares,  is  an  agreement  to  pay  for 
them  and  the  law  contemplates  the  actual  payment  in  full  of  the 
shares  first  subscribed. 

(6)  The  provision  for  a  forfeiture  of  shares,  is  merely  a  cumu- 
lative remedy.    (21  Wendell,  273  ;  2  Hill,  127.) 

VI.  The  resolution  of  the  directors,  the  defendant  being  one 
of  them,  passed  after  the  debts  had  been  incurred,  not  to  call  for 
more  payments  of  stock,  was  wholly  nugatory.  The  defend- 
ant was  present  and  aided  on  that  occasion.  Without  him  there 
would  not  have  been  a  quorum  of  the  board. 

VII.  The  objection  that  the  association  is  not  a  corporation, 
nor  subject  to  the  laws  respecting  corporations^  while  it  is  admit- 
ted to  have  acted  under  the  general  banking  law  ;  is  untenable. 
The  same  relief  ought  to  be  given,  even  if  the  general  regulations 
respecting  corporations  are  not  obligatory. 

VIII.  The  Boisgerard  claim,  established  in  a  suit  against  the 
president  of  the  association,  (which  course  the  act  authorizes ;) 
is  not  to  be  tried  again  in  this  suit.  But  the  defendant  has  not 
succeeded  in  impeaching  the  validity  of  the  claim,  even  if  it  could 
be  enquired  into  in  this  proceeding.    There  are  also  various  other 

Vol.  III.  60 
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debts,  which  of  themselves  call  for  the  payment  of  the  defendants 

filock 

IX.  The  claim  against  the  defendant,  limited  to  the  amountjof 
stock  subscribed  by  him,  should  be  paid  in  full,  as  an  asset  of  the 
ban  kfor  the  payment  of  its  debts ;  without  waiting  for  the  slow 
collection  of  other  assets.     Mann  v.  PentZj  decides  this  point, 

X.  The  appeal  alleged,  is  imperfectly  proved,  biit  if  proved, 
was  no  stay  of  proceedings,  and  forms  no  excuse  for  a  delay  on 
the  part  of  the  complainant ;  much  less  a  ground  of  defence. 

XL  There  would  have  been  no  propriety  in  joining  other  stock- 
holders in  this  suit.   The  objection  of  a  non-joinder  is  untenable. 

XII.  The  defendant  by  his  acts,  is  estopped  from  setting  up  that 
he  is  a  mere  partner.  The  objection  of  an  adequate  remedy  at 
law  is  untenable. 

XIII.  The  defendant  must  deduct  the  amount  of  the  alleged 
dividends,  from  the  amount  of  his  alleged  payments,  or  account 
for  the  dividends  as  capital  improperly  withdrawn. 

(a)  It  was  improper  to  make  dividends  before  the  stock  was 
full.  An  omission  to  fill  up  and  pay  in  capital  subscribed,  must 
be  treated  as  a  withdrawal  of  capital,  under  the  28th  section  of 
the  act  of  1838. 

(6)  The  defendant  having  been  himself  a  director,  and  his 
presence  necessary  to  constitute  even  a  quorum  of  four ;  he  can- 
not set  up  due  diligence  in  defence  of  a  dividend  actually  unwar- 
ranted. 

(c)  One  dividend  at  least  was  irregularly  declared. 

(d)  The  whole  were  improvident,  and  their  obvious  connec- 
tion with  the  calls  of  stock,  and  the  attending  circumstances, 
show  that  they  were  not  made  with  that  entire  good  faith  which, 
is  indispensable  to  sustain  them.  They  were  based  on  anticipa- 
ted profits,  and  on  discounts  credited  to  profit  and  loss  before  they 
were  earned. 

XIV.  There  should  be  a  decree  that  the  defendant  is  liable  to 
pay  the  amount  of  his  subscription,  with  interest  from  the  15th 
of  January,  1844,  and  costs ;  and  a  reference  to  a  master  to  com'- 
pute  the  amount  due,  givjig  credit  for  the  actual  payments  in 
pursuance  of  the  calls,  less    he  amounts  of  the  dividends. 
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E.  S,  Van  Winkle^  for  Ihe  defendant. 

L  The  liability  of  the  defendant  (if  any)  in  this  suit,  must  grow 
out  of  the  articles  of  association,  or  the  subscription  for  stock,  or 
both.  There  is  no  common  law  liability.  He  came  in  under 
the  act  of  1838,  supposing  that  he  was  to  be  subjected  to  its  pro- 
visions only,  relying  on  that  hypothesis.  The  sections  of  that 
act,  from  the  I5th  to  the  17ch,  the  22d  and  the  23d,  and  the  23th 
to  the  28th,  show  that  no  such  liability  as  that  claimed  in  this  suit, 
was  ever  contemplated.  The  history  of  the  times  when  it  was 
enacted,  may  be  referred  to,  if  the  statute  itself  does  not  show  its 
own  exposition.  (3  Howard's  U.  S.  Rep.  1.)  Its  history  will 
show  that  the  legislature  never  intended  that  these  associations 
should  be  considered  as  corporations,  but  as  large  partnerships. 

H.  By  the  subscription,  the  defendant  subscribed  for  and  agreed 
to  take  twenty-five  shares,  and  bound  himself  and  assigns,  to 
fulfil  all  the  covenants  and  engagements  contained  in  the  articles 
of  association.  He  did  take  such  number  of  shares,  accor- 
ding to  the  true  intent,  and  meaning  of  the  articles,  and  has  ful- 
filled all  thie  covenants  and  engagements  therein  contained.  He 
paid  all  the  calls  that  were  made  on  his  stock,  and  the  board  of 
directors  in  whom  the  control  was  vested,  adopted  a  valid  reso- 
lution that  no  further  calls  should  be  made. 

HI.  The  articles  provide  in  sect.  2,  that  the  shares  shall  be 
$100,  each;  and  in  article  6,  that  in  case  "any  shareholders 
shall  omit  to  make  payment  pursuant  to  any  call  ot  the  directors 
for  any  instalment  or  instalments  due  on  the  stock  standing  in 
the  name  of  such  shareholder,  or  omit  to  fulfil  any  of  the  coven- 
ants or  agreements  of  this  contract,  the  shares  held  by  such  stock- 
holder shall  be  forfeited  to  the  use  of  the  association,  together 
with  all  previous  payments  made  thereon."  That  is  the  only  pen- 
alty and  remedy  provided,  or  that  was  in  the  contemplation  of 
the  parties. 

IV.  The  articles  further  provided  in  article  12,  that  no  sharen 
holder  of  this  association  shall  be  liable  in  his  individual  capa- 
city, for  any  contract,  debt,  engagement  or  transaction  of  this  as- 
sociation, or  any  of  its  officers.  The  act  of  the  legislature  com- 
monly called  the"  Free  Banking  Law,"  under  which  this  asso- 
ciation was  organised,  contains  a  similar  provision  in  its  23d  seCf 
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tion.  (Laws  of  1838,  p.  245.)  This  bill  therefore,^^eking  to 
render  this  defendant  liable  in  his  individual  capacity,  for  the 
debts  and  engagements  of  the  cocapany,  cannot  be  sustained. 

There  is  a  great  distinction  between  corporations  and  these 
associations.  Every  creditor  of  the  latter,  by  the  articles  of  asso- 
ciation filed  and  recorded,  has  notice  in  law,  of  all  the  conditions 
under  which  they  exist.  It  is  thus  like  a  linnited  partnership. 
(10  Paige,  261.)  Dealers  with  the  association  therefore,  are  not 
deceived.  Our  agreement  was  to  pay  all  such  instalments  as 
should  be  called  for,  and  if  we  did  not,  to  forfeit  our  shares  and 
the  previous  payments.  Any  stockholder  had  a  right  to  stop,  on 
forfeiting  what  he  had  paid. 

This  is  a  new  act,  introducing  a  new  system,  and  intending 
to  effect  a  change.  The  act  itself  declared  there  should  be  no 
personal  liability;  yet  this  suit  is  brought  to  charge  the  defendant 
with  the  debts  of  the  association.  Our  agreement  is  expressed 
in  the  act,  and  the  articles,  which  are  to  be  taken  together,  and 
was  upon  the  condition  that  we  might  forfeit,  if  we  chose. 
(Angel!  and  Ames  on  Corp.  419,  420,  428.)  In  the  cases  under 
the  general  manufacturing  law,  and  kindred  acts,  there  was  some- 
thing more  than  is  contained  in  this  agreement.  In  some,  notes 
were  given ;  in  others,  an  express  promise  to  pay,  as  in  21  Wend. 
296,  one  of  the  most  recent. 

V.  This  is  not  a  question  whether  there  is  a  cumulative  rem- 
edy by  suit,  on  the  articles  of  agreement,  in  addition  to  a  forfei- 
ture of  the  stock,  but  a  case  in  which  there  has  not  been  any  for- 
feiture incurred,  and  no  agreement  to  pay  beyond  the  call  for 
instalments.  The  defendant  has  paid  all  those  calls,  and  that 
is  all  he  pledged  himself  to  do.  The  general  laws  of  the  state 
are  not  applicable.  If  they  are,  §  23  of  the  banking  law  was  un- 
necessary. 

VI.  The  New  York  Banking  Company  was  an  association 
formed  under  and  in  sole  reference  to  the  act  entitled  "an  act  to 
authorize  the  business  of  Banking,"  passed  the  18th  day  of  Aprils 
1S38 ;  and  the  same  was  regulated  and  to  be  governed  by  the 
provisions  of  that  act,  and  the  acts  amendatory  thereof,  and  was 
not  subject  to  or  to  be  governed  by  ihe  general  laws  of  the  state 
in  regard    to  corporations,  or  moneyed  corporations ;    or  to 
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any  other  statutes  of  this  state,  except  such  as  were  therein  men- 
tioned and  referred  (o.    (See  articles  of  association.) 

AH  decisions  of  our  courts  declaring  these  associations  to  be 
subject  to  the  rules  and  liabilities  of  moneyed  corporations  under 
the  Revised  Statutes,  are  adverse  to  the  laws  of  this  state.  (1 
Hill,  616;  25  Wend.  472 ;  1  Rev.  St.  602,  §  11.  25,  26;  2  R.  S. 
462,  §  33,  34  ;  Act  of  May  14,  1840,  HI.) 

VU.  But  if  the  association  is  a  corporation,  within  theimean- 
ing  of  the  constitution  of  this  state;  and  as  such  subject  1o  the 
general  laws  of  this  state-  relative  to  corporations  or  moneyed 
corporations  ;  then  the  complainant  cannot  maintain  this  suit, 
because  the  act  of  April  18,  1838,  was  not  passed  by  the  assent 
of  two  thirds  of  the  members  elected  to  each  branch  of  the  legis- 
lature which  passed  the  same,  and  is  consequently  unconstitu- 
tional and  void.  If  the  court  has  any  doubt  whether  an  act  was 
'  so  passed  by  two  thirds,  it  must  inspect  the  record. 

Ylll.  If  the  law  then  be  unconstitutional  and  void,  the  defen- 
dant is  not  bound  to  mak«  good  his  subscription.  Boisgerard 
has  no  claim  on  the  defendant  as  a  sole  purty:  the  only  re- 
sponsibility of  the  defendant,  (if  any,)  is  a  joint  one  with  his  as- 
sociates, and  this  bill  must  be  dismissed  for  want  of  proper  par- 
ties. The  contract  of  Boisgerard  with  John  Delafield,  cannot 
be  enforced  against  the  defendant.  The  defendant  is  only  liable 
(if  at  all,)  as  a  partner  and  associate,  and  the  full  stockholders 
are  equally  liable  as  well  as  defendant.  The  receivership  is  a 
nullity  and  illegality. 

IX.  Boisgerard,  under  whose  bill  the  receiver  was  appointed, 
had  no  legal  claim  against  the  company. 

X.  The  decree  obtained  by  Boisgerard  against  John  Delafield 
president  of  the  New  York  Banking  Company,  and  by  the  Far- 
mers Loan  and  Trust  Company,  are  not  in  any  way  or  to  any 
extent  binding  or  obligatory  upon  the  defendant,  as  determining 
either  the  existence  or  extent  of  any  claim  of  Boisgerard,  or  the 
Farmers  Loan  Company  upon  the  association  ;  but  this  defendant 
is  at  liberty  to  contest  the  same.  He  never  in  person  or  by 
delegation,  has  had  any  opportunity  to  contest  those  claims.  (2 
Paige,  451.) 

XI.  If  such  decrees  or  either  are  binding  and  obligatory  on  the 
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New  York  Banking  Company  as  an  association,  and  upon  all  the 
rights  of  this  defendant  as  a  stockholder,  therein,  so  as  to  deprive 
him  of  all  right  to  contest  those  claimants  right  to  be  paid  out  of 
the  assets  of  the  company ;  yet  they  are  to  no  greater  extent  bind- 
ing on  this  defendant,  especially  when  the  complainant  seeks 
thereunder  to  render  this  defendant  individually  liable  and  to 
contribute  to  debts  not  claimed  by  those  creditors  in  their  suits 
except  as  against  the  association,  and  in  respect  to  which 
claims  so  made,  this  defendant  has  never  had  an  opporlunity  of 
being  heard,  or  of  producing  his  proofs,  or  of  having  a  trial  by 
jury.  The  act  allowing  suits  in  chancery  on  these  liabilities,  is 
unconstitutional  in  denying  that  right."  (Const.  Art.  7,  §  2,  7.) 
Here  our  property  is  sought  to  be  taken  without  due  process  of 
law.     (Const,  of  U.  S.,  Amendments.) 

XII.  But  if  the  defendant  is  not  allowed  in  this  suit,  to  dispute 
the  claim  of  Boisgerard  against  the  New  York  Banking  Company, ' 
on  the  ground  that  it  is  res  adjtidicata^  and  cannot  question  the 
right  of  complainant  to  act  as  receiver,  on  the  same  ground,  and 
is  liable  to  respond  for  an  amount,  sufficient  to  make  his  shares 
full  stock,  in  a  suit  against  him  personally,  and  that  by  virtue  of 
his  agreement  to  take  twenty-five  shares  of  stock  ;  then  the  com- 
plainant's bill  must  be  dismissed,  as  he  has  a  full  remedy  at  law 
against  the  defendant.  (2  R.  S.  469,  §  69.)  The  statute  means  to 
give  a  remedy  in  equity,  when  there  is  none  at  law  ;  not  to  sub- 
vert the  established  principle,  that  legal  actions  are  to  be  pursued 
at  law. 

XIII.  Even  if  the  defendant  is  liable  in  any  way  or  to  any  ex- 
tent, or  to  any  person  whatever,  for  any  deficiency  on  the  shares 
subscribed  for  by  him,  in  order  to  make  them  full  shares,  it  is  not 
competent  for  the  complainant,  as  such  alleged  receiver  or  other- 
wise, to  enforce  such  liability  j  and  that  the  complainant  in  and 
by  his  bill  has  not  stated  such  a  case  as  authorizes  him  to  file  the 
same,  or  entitles  him  to  the  aid  and  interposition  of  this  court. 
The  complainant  should  at  least  have  had  the  author iiy  or  di- 
rection of  this  court,  to  file  the  bill.  (2  R.  S.  461,  §  33  to  35,  43 
to  49.) 

XIV.  The  scope  and  object  of  the  bill  of  complaint  in  this 
c^use,  render  it  incompetent  for  the  complainant  to  exhibit  his 
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bill  against  this  defendant  singly ;  but  all  the  stockholders  or 
alleged  stockholders  should  and  ought  to  be  united  together  as 
defendants  in  one  bill  of  complaint,  to  the  end  that  the  responsi- 
bility, (if  any,)  might  be  apportioned  among,  and  a  just  and  equi- 
table contribution  enforced  between  them  ;  which  cannot  be  done 
when  separate  suits  are  brought  against  each  stockholder.  This 
proceeding  leads  to  circuity  of  action,  and  a  series  of  bills  to  en- 
force contribution  against  other  parties.  The  general  rule  of 
equity  is  against  such  a  course. 

C.  O Conor y  for  the  defendant. 

First.  The  preliminary  point,  as  to  the  jurisdiction  of  the 
court.  (The  counsel  referred  to  2  R.  S.  469,  §  67  to  69 ;  the 
usury  act  of  1837,  Laws  of  1837,  p.  487,  and  the  decisions  under 
it  in  3  Edw.  Ch.  R.  444,  and  7  Paige,  602;  the  act  giving  a  re- 
medy to  remaindermen  &c.,  and  cases  under  it,  1  Rev.  Laws, 
627,  §  33,  11  Johns.  429,  and  13  Johns.  263 ;  also  to2  R.  S.  464 
§  44  to  50,  and  20  Johns.  669.) 

Second.  Did  the  defendant  bind  himself  to  pay  up  these 
shares  of  stock?  The  leading  case,  and  the  one  on  which  the 
complainant  relies,  is  Tke  Hartford  and  New  Haven  R,  R.  Co. 
V.  Kennedy^  (12  Conn.  R.  499.)  Angell  and  Ames  give  the  doc- 
trine that  a  subscription  to  stock,  where  the  party,  expressly  in 
terms,  or  by  fair  and  necessary  implication,  agrees  to  take  the 
whole  amount  of  the  stock  and  to  pay  for  it;  is  binding  and  may 
be  enforced.  But  where  it  is  neither  express,  nor  fairly  to  be 
implied,  then  no  recovery  can  be  had  against  him,  and  he  is  at 
liberty  to  renounce  or  abandon  the  undertaking,  whenever  he 
sees  fit.  The  question  generally  arises  when  there  is  a  provision 
for  a  forfeiture.  This  furnishes  a  cumulative  remedy,  when- 
ever there  is  a  promise  to  pay  either  express  or  implied ;  but 
when  there  is  neither,  it  constitutes  a  term  of  the  contract,  on 
which  be  may  renounce  the  undertaking. 

In  the  case  in  12  Conn.,  Huntington,  Justice,  examines  the 
question  in  a  very  elaborate  opinion,  one  of  exceeding,  nay,  ama- 
zing ability  ;  and  he  holds  that  the  only  difference  is  between  an 
express  and  implied  promise.  There  was  really  no  difficulty  in 
the  R,  R.  Co.  V.  Kennedy,    The  thirteenth  section  of  the  R.  R. 
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charter,  provided  that  the  corporation  might  require  payment  of 
its  stockholders.  Here  there  is  no  mode  of  inferring  a  promise 
to  pay,  except  from  the  clause  of  forfeiture  itself.  The  strongest 
words  in  this  subscription  are,  *'  agree  to  take  the  number  of 
shares."  If  there  had  been  no  clause  of  forfeiture,  perhaps  the 
agreement  to  pay  might  have  been  implied.  Now,  the  sixth  Ar- 
ticle, which  is  the  only  remaining  ground,  contains  no  power  to 
the  directors  to  make  calls,  or  expressly  requiring  payment.  It 
contains  the  remedy  of  exclusion,  referring  to  the  omission  to 
pay,  but  there  is  no  obligation  attached.  Thus  it  is  brought 
within  the  distinction  taken  in  the  12  Conn.  R.  In  the  next 
case,  decided  in  12  Conn.  R.  530,  the  same  corporation  v.  Boor- 
tnan,  it  was  held  that  the  defendant  by  accepting  an  assignment 
of  the  shares,  became  a  stockholder,  and  thus  liable.  In  all  the 
adjudged  cases,  there  has  been  either  an  express  promise,  or  a 
direct  legal  liability  to  pay. 

Judge  Huntington  in  the  case  of  Kennedy,  relied  on  the  fol- 
lowing authorities :  1  Caines,  380,  in  which  there  was  an  ex- 
press promise  to  pay ;  14  Wend.  20,  where  by  the  charier,  share- 
holders were  made  liable  for  the  debts  of  the  company ;  2  Green- 
leaf,  404,  and  576,  in  one  of  which  the  statute  declared  the  party 
should  pay,  and  in  the  other  that  the  shares  should  be  paid  as 
called  in  ;  6  Harr.  &  Johns.  394,  and  I  Halsted,  365,  which  were 
suits  to  recover  assessments  authorized  by  law  to  be  imposed  and 
collected  ;  and  6  Harr.  &  J.  128,  where  the  original  stockholders 
were  liable,  and  the  defendant,  an  assignee,  assumed  the  liability. 

The  cases  cited  by  the  counsel  in  12  Conn.,  are  no  better,  to 
sustain  the  complainant.  In  5  Mass.  83,  there  was  an  express 
promise  in  writing;  and  so  in  9  Johns.  217,  and  14  Johns.  239. 
One  of  the  cases  cited,  refers  to  16  Mass.  102,  where  the  corpora- 
tion failed  to  recover  assessments,  but  did  recover  on  an  express 
promise. 

As  to  21  Wend.  274,  the  Herkimer  Manufacturing  Co.  case, 
there  was  an  express  promise,  and  the  charter  also  imposed  a  li- 
ability ;  and  21  Wend.  296,  the  case  of  the  Troy  Turnpike  Co., 
there  was  a  positive  agreement  to  pay,  on  pain  of  forfeiture  of  the 
shares.  The  latter  is  always  regarded  as  a  penalty,  and  the 
agreement  to  pay  is  therefore  held  binding,  and  the  forfeiture 
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does  not  take  away  any  right  or  remedy.  The  Troy  Turnpike 
case  is  thus  directly  in  favor  of  the  rule  for  which  we  contend, 
and  accords  with  the  principle  of  the  Massachusetts  decisions 
and  with  the  treatise  of  Angell  and  Ames. 

It  will  be  said,  that  although  there  is  no  act  of  incorporation, 
the  Articles  of  Association  are  equivalent.  This  is  correct  under 
the  decisions,  and  the  Act  of  1838,  must  itself  apply,  permitting 
the  Articles  to  regulate  as  to  the  amount  of  the  capital  stock  to 
which  the  association  was  limited,  and  the  amount  which  must 
be  paid,  and  the  like.  There  is  no  clause  in  the  act  other  than 
this  permissive  section,  to  eke  out  an  implied  promise  to  pay; 
and  there  is  none  in  any  other  statute.  Now  here,  the  Articles 
declare  that  the  capital  stock  shall  be  $100,000,  and  may  be  a 
million.  If  it  be  said,  that  section  69  of  2  R.  S.  469,  applies,  I 
answer,  it  gives  no  new  right  of  action.  It  merely  confers  a 
remedy,  where  a  right  already  existed.  The  statutes  relative  to 
corporations  generally,  or  to  insolvent  corporations,  do  not  apply 
to  these  associations,  unless  where  such  statutes  are  referred  to 
in  the  general  banking  law  or  the  amendatory  acts.  The  legis- 
lature, (as  it  has  been  decided,)  by  that  law  created  corporations^ 
but  required  that  they  should  be  known  as  associations^  and  not 
as  that  thing  which  in  general  legislation  was  called  a  corpora- 
tion. So  in  the  amendatory  acts,  the  legislature  contra-distin- 
guished corporations  from  these  a.ssociations,  and  thus  they  show 
that  the  provisions  of  law  applying  to  the  former  are  not  to  apply 
to  the  latter.  The  legislature  has  the  pbwer  to  declare  how  its 
language  shall  be  understood,  and  in  effect  enacted  that  the  laws 
relative  to  corporations  should  not  apply  to  these  associations, 
although  they  are  in  fact  bodies  corporate  ;  that  they  are  not  to 
be  deemed  corporations  in  the  legislative  sense.  Thus  laws  have 
twice  been  enacted,  prescribing  the  forms  of  the  returns  to  be 
filed  by  the  banking  associations ;  although  the  existing  laws 
relative  to  chartered  banks  prescribed  those  forms.  And  various 
provisions  relative  to  monied  incorporations,  have  by  statute  been 
made  expressly  applicable  to  these  associations.  Expressio 
nnius  est  exclusio  alterius.  (See  Laws  of  1839,  p.  328;  1840, 
p.  164 ;  1841,  p.  33, 106,  168,  308.)  Therefore  we  must  look  to 
the  commontlaw,  the  general  banking  law,  and  the  articles  of 
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association,  for  the  liability  of  {he  shareholders ;  aud  not  to  the 
revised  statutes,  or  any  other  source.  And  referring  to  those 
standards,  the  defendant  in  this  case  had  the  right  to  go  on  and 
pay,  or  to  withdraw  from  the  company,  and  forfeit  what  he  had 
paid. 

F.  B.  Cutiing,  iti  reply. 

First.  As  to  the  complainant's  right  to  institute  this  suit* 
(The  counsel  referred  to  }  27  of  the  general  banking  law ;  2  R. 
S.  463,  §§  39, 41, 42,  and  i  67  to  69  ;  2  R.  S.  42 ;  Mann  v.  Pentz, 
before  the  Assist.  Vice-Ch. ;  9  Paige,  160 ;  and  7  Term  Rep.  37.) 

Second.  Is  the  defendant  liable  for  the  balance  of  the  twenty- 
five  shares  which  he  subscribed  1  The  terms  of  the  subscription, 
with  the  articles  of  association  and  the  banking  law  itself,  import 
a  promise  to  pay  the  shares. 

The  object  of  the  banking  law,  was  to  create  institutions  for 
loaning  money,  and  of  course  with  monied  capitals.  The  cer- 
tificates were  to  be  filed,  in  order  to  show  the  amount  of  such 
capital,  and  the  responsibility  of  those  who  were  to  pay. 

Those  who  took  shares  by  transfer,  were  to  "  succeed  to  all 
the  liabilities  of  prior  shareholders."  (§  19.)  What  were  those 
liabilities?  There  was  to  be  no  personal  individual  liability  to 
creditors.  There  was  nothing  upon  which  the  clause  could  ope- 
rate, except  the  payment  for  shares  subscribed.  The  provisions 
as  to  dividends  and  new  subscriptions,  point  to  the  same  conclo- 
8i6n.  The  subscription  was  not  a  nominal  act.  The  object  of 
the  associates,  inter  sese,  was  to  raise  the  proposed  capital,  by  a 
subscription  or  a  sale  of  shares.  They  engaged  that  the  capital 
should  be  a  million,  and  each  so  engaged  to  the  extent  of  the 
shares  he  subscribed.  Each  undertook  that  such  shares  should 
go  to  make  up  the  requisite  amount.  The  sixth  article  shows  it 
was  their  intention  that  the  sto<^  signed,  should  be  ^^paid  tn." 
The  <'  par  value"  is  referred  to ;  that  is,  the  sum  contributed  in 
that  mode.  So  when  the  language  is  used,  <<until  subscribed  and 
paid  for,  or  secured  to  be  paid,"  &c.  If  it  be  said  that  this  is  limi- 
ted to  the  nineteen  millions  of  capital  beyond  the  first  nuUiou ; 
I  answer,  if  it  were  so  designed,  the  intention  would  have  been 
expressed.    The  first  million  is  included  in  the  t^nty. 
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So  the  provision  to  forfeit  for  neglect  of  payment,  implies  a 
duty  to  pay.  There  can  be  no  neglect,  unless  there  be  a  duty^ 
So  as  to  the  clause,  when  an  instalment  becomes  due,  &c. ;  it  is 
not  due,  unless  the  party  is  bound  to  pay  it.  Like  a  paper 
signed,  which  says  «  Due  A.  B.,"  &c.,  or  « I.  O.  U. ;"  the  law 
enforces  each  as  a  promise.  The  leading  case  referred  to,  12 
Conn,  at  p.  609,  shows  that  no  precise  words  are  necessary  to 
make  such  a  promise. 

Now  the  paper  itself,  which  the  defendant  signed.  He  agreed 
to  take,  and  he  did  take,  twenty-five  shares ;  and  the  question 
is,  whether  he  can  take  the  shares  and  not  pay  for  them.  He 
took  the  shares  and  the  dividends.  I  agree  to  take  your  house 
for  a  year,  and  go  into  possession.  Can  I  at  the  end  of  the  year, 
set  up  that  there  was  no  agreement  to  pay  rent  ?  So  I  go  into  a 
shop  and  say,  I  will  take  certain  goods.  To  *'  subscribe  fwr^  ia' 
to  promise  a  stipulated  sum  for  the  promotion  of  a  specified  un- 
dertaking. (Johns.  d&  Walk.  Diet.)  So  the  word  <<  take,"  means 
to  receive,  to  accept,  to  purchase.  Here  it  imports  paying  up  the 
stock.  Suppose  a  subscription  for  a  book  to  be  published  in 
twenty  volumes.  I  subscribe,  saying  1  will  take  the  work,  and 
after  receiving  one  volume,  refuse  the  rest.  So  of  an  enterprise 
to  build  a  steamship,  or  the  like. 

Any  other  interpretationt»f  this  subscription,  would  be  a  fraud 
upon  creditors ;  especially  after  filing  the  articles  of  association. 
The  cotemporary  exposition  of  the  subscription  by  the  defendant 
and  the  other  parties,  corresponds  with  this  construction.  The 
directors  made  calls  for  payments,  which  it  is  now  said  they  had 
no  right  to  enforce.  So  they  finally  resolved  that  no  more  calls 
should  be  made ;  and  mean  time,  allowed  stockholders  to  pay  in 
advance  of  the  calls. 

They  agreed  that  the  capital  should  be  a  real  capital  of  a  mil- 
lion. An  engagement  to  pay  for  shares  received,  to  the  extent  of 
$100  a  share,  whenever  required  by  the  directors,  is  equivalent 
to  a  purchase  of  the  shares.  If  the  defendant  had  only  put  his 
name  to  an  instrument,  saying  "  I  become  a  member  of  a  com- 
pany," expressing  its  capital,  ^.,  he  would  have  been  liable  to 
pay.    (1  R.  L.  600,  §  6  ;  3  Rev.  Stat.  631,  2d  ed.) 

In  3  Beav.  660,  the  Herkimer  Manufacturing  Co.  21  Wend« 
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273,  and  the  Troy  Turnpike  Co.,  21  Wend.  296 ;  there  was 
nothing  stronger  than  there  is  in  our  case  ;  and  the  parties  were 
held  liable. 

There  is  no  such  distinction,  as  is  urged  on  the  other  side, 
between  allowing  the  corporation  to  forfeitj  and  providing  that 
the  shareholders  shall  pay  "  on  pain  of  forfeiture.^ 

The  Hartford  and  New  Haven  R.  R.  Co.  v.  Kennedy^  (12 
Conn.  499,)  is  directly  in  point.  It  is  a  very  able  and  elaborate 
case,  and  the  court  there  examines  the  Massachusetts  decisions, 
which  are  the  only  authorities  that  ever  threw  any  doubt  on  the 
question.  In  12  Conn.  530,  the  same  decision  was  made  against 
an  assignee.  Similar  authorities,  are  6  Harr.  &  Johns.  128 ;  2 
Greenleaf,  404 ;  2  Bibb.  576  ;  7  T.  R.  36,  before  cited  ;  2  Price's 
R.  93  ;  and  14  Johns.  238.  In  the  latter,  there  was  an  express 
promise.  In  10  Johns.  217,  the  defendant,  sued  on  a  church 
subscription,  was  held  not  liable,  there  being  nothing  from  which 
to  infer  a  promise.  In  14  Wend.  20,  the  doctrine  was  taken  for 
granted  by  the  court.  That  the  authority  to  forfeit  and  sell  the 
stock  for  non-payment,  was  merely  cumulative,  I  refer  to  9 
Johns.  217 ;  21  Wend.  273,  and  296,  before  cited ;  2  Hill,  127, 
and  12  Conn.  529,  and  the  authorities  there  cited. 

As  to  the  resolution  of  September,  1841,  against  making  more 
calls  on  the  stock,  which  the  defendant  denominates  a  release ; 
it  is  a  release  executed  by  the  debtors  themselves,  in  their  own 
favor.  It  is  sufficient  to  refer  to  Nathan  v.  Whitlock,  (9  Paige, 
152,)  to  show  its  invalidity. 

Third.  The  defendant  is  bound  to  restore  the  dividends  cred- 
ited to  him,  or  to  pay  the  instalments  on  his  shares  which  were 
thereby  discharged.  Those  dividends  were  so  much  capital 
withdrawn  from  the  company,  aqd  the  burthen  is  on  the  defend- 
ant to  show  they  were  rightfully  paid.  6  Paige,  486 ;  7  Paige, 
201.  (The  counsel  here  commented  upon  the  testimony  relative 
to  these  dividends,  and  their  impropriety  and  improvidence.) 
Until  the  stock  was  paid  in  full,  defendant  had  no  shares,  prop- 
erly speaking,  and  could  not  receive  dividends.  It  is  clear  the 
intent  was  to  contrive  a  mode  to  fill  up  the  stock,  without  paying 
any  thing.  They  had  no  right  to  divide  probable  earnings,  nor 
any  thing  not  actually  earned.    If  the  dividends  were  the  result 
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of  error  as  to  facts,  and  not  of  carelessness  or  fraud,  still  the  de- 
fendant must  refund  them,  with  interest  from  the  date  of  each. 

The  receiver  is  entitled  to  recover  interest  on  the  whole  unpaid 
balance,  and  the  latest  period  to  which  he  can  be  limited,  is  the 
date  specified  in  his  notice  to  the  debtors  of  the  company.  That 
notice  was  equivalent  to  a  call  by  the  directors. 

The  Assistant  Tice-Chancellor. — Several  of  the  points 
presented  on  the  part  of  the  defendant,  have  been  settled  by  va- 
rious adjudications  in  our  courts  of  law  and  equity.  Thus,  it  is 
decided  in  the  court  of  last  resort,  that  the  act  to  authorize  the 
business  of  banking,  usually  called  the  General  Banking  Law^ 
is  constitutional,  although  on  its  passage  it  did  not  receive  the 
assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature.  ( Warner  v.  N,  A.  Trust  and  Banking  Co.j 
23  Wend.  103;  Farmers  Bank  of  Hudson  v.  Livingston,  Dec. 
Term,  1845,  not  yet  reported.(a) 

It  has  also  been  decided  in  the  same  court,  in  the  supreme 
court,  and  by  the  chancellor,  as  well  as  by  the  assistant  vice- 
chancellor,  that  the  associations  organized  in  pursuance  of  the 
act,  are  corporations^  and  as  such  are  liable  to  the  provisions  of 
law  in  respect  of  monied  corporations,  except  where  such  pro- 
visions are  inconsistent  with  the  special  legislation  relative  to 
these  associations.  Indeed  this  proposition  was  decided  in  the 
suit  of  Boisgerard  v.  The  New  York  Banking  Company,  in 
which  the  complainant  was  appointed  receiver,  in  both  branches 
of  this  court  in  the  first  circuit,  and  by  the  chancellor  on  appeal 
from  the  order  for  a  receiver. 

That  order,  and  the  final  decree  in  the  suit  of  Boisgerard,  de- 
cide two  other  questions,  viz. :  that  Boisgerard  was  a  creditor  of 
the  N.  Y.  Banking  Company ;  and  that  the  association  had  sub- 
jected itself  to  the  proceeding  which  resulted  in  the  appointment 
of  a  receiver.  These  are  questions  which  are  not  open  to  inquiry 
in  a  suit  against  the  defendant  as  a  stockholder  of  the  association. 


(a)  Now  rq>orted,  3  Denio,  380. 
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All  these  points  were  presented,  for  ulterior  purposes,  and  it  is 
sufficient  to  notice  them  thus  briefly. 

The  right  of  the  receiver  to  bring  this  suit,  under  the  provis- 
ions of  the  revised  statutes  relative  to  Proceedings  against  Cor- 
porations in  Equity,  is  adjudged,  so  far  as  I  am  concerned,  in 
the  case  of  Mann,  Receiver  of  the  Catskill  and  Canajoharie 
R.  R.  Co.  V.  Pentz,  January  6,  1845,  not  yet  reported  ;(a)  in 
which  case,  I  gave  the  subject  a  thorough  considerirtion. 

The  same  decision  overrules  the  objection  that  the  receiver's 
remedy  to  compel  stockholders  to  fill  up  their  stock,  is  at  law 
and  not  in  equity. 

In  this  case  no  action  at  law  could  be  maintained,  for  the 
reason  that  no  calls  had  been  made  for  the  unpaid  amount  of 
stock. 

As  to  the  remedy  being  at  law  for  legal  causes  of  action,  and 
in  equity  only  when  there  is  no  legal  remedy ;  it  may  be  an- 
swered, that  the  statute  gives  a  new  remedy  for  a  new  state  of 
things,  and  expressly  declares  it  may  be  pursued  at  law  or  in 
chancery. 

It  was  said  that  the  act  was  unconstitutional,  as  depriving  the 
party  sued  in  equity  of  the  benefit  of  a  jury  trial.  Without  en- 
tering at  large  upon  so  grave  a  question,  I  think  this  defendant 
is  not  at  liberty  to  urge  such  an  objection.  The  legislature  cre- 
ated new  rights  and  privileges,  and  new  remedies  in  respect  of 
such  rights,  and  the  defendant  voluntarily  subjected  himself  to 
both.  Ha  cannot  accept  the  franchises  conferred,  and  repudiate 
the  terms  and  conditions  with  which  the  legislature  accompanied 
them. 

It  was  also  objected,  that  the  receiver  should  have  brought  into 
the  suit  all  the  stockholders  of  the  association,  so  that  the  court 
could  enforce  contribution  as  should  be  just. 

The  statute  provides  otherwise,  in  the  69th  section  of  the  title 
before  mentioned.  (2  R.  S.  469,  §  69.)  A  joint  suit,  in  order  to 
carry  out  the  idea  of  contributions,  would  require  all  the  claims 
against  the  corporation  and  all  its  assets  to  be  adjusted,  and 


ip)  Se?  this  case  in  2  Sand.  Cb.  R.  957. 
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vould,  I  apprehend,  prove  to  be  a  very  slow  process  for  cred- 
itors. 

These  are  all  the  formal  or  preliminary  points,  which  it  is 
necessary  to  notice,  and  I  now  come  to  the  interesting  question 
in  the  cause ;  is  the  defendant  liable  by  reason  of  his  subscrip- 
tion to  the  capital  stock  of  this  association,  to  pay  to  the  receiver, 
the  amount  remaining  unpaid  on  such  stock,  so  as  to  make  the 
same  full  stock  ? 

The  act  to  authorize  the  business  of  banking,  (Laws  of  1838, 
chapt  260,)  enabled  any  number  of  persons  to  associate  and 
establish  banks,  and  expressly  conferred  on  the  institutions  or- 
ganized under  it,  subject  to  the  prescribed  limitations,  all  the 
powers  usually  exercised  by  the  banks  previously  incorporated 
in  this  state.  They  were  authorized  to  discount  bills,  notes,  and 
evidences  of  debt ;  to  receive  deposites ;  to  issue  bank  notes  for 
circulation  ;  to  buy  and  sell  bullion,  coin,  and  bills  of  exchange ; 
to  loan  money  on  real  and  personal  security,  and  to  exercise  all 
incidental  powers  necessary  to  carry  on  such  business. 

The  15th  section  of  the  act  provided,  that  the  aggregate  amount 
of  the  capital  stock  of  any  such  association,  should  not  be  less 
than  $100,000. 

By  the  16th  section,  the  associates  were  required  to  make  a 
certificate  under  their  hands  and  seals,  which  should  specify : 
"  1.  The  name  assumed  to  distinguish  such  association,  and  to 
be  used  in  its  dealings.  2.  The  place  where  the  operations  of 
discount  and  deposit  of  such  association  are  to  be  carried  on, 
designating  the  particular  city,  town  or  village.  3.  The  amount 
of  the  capital  stock  of  such  association,  and  the  number  of  shares 
into  which  the  same  shall  be  divided.  4.  The  names  and  places  of 
residence  of  the  shareholders,  and  the  number  of  shares  held  by 
each  of  them  respectively.  6.  The  period  at  which  such  association 
shall  commence  and  terminate."  This  certificate,  was  to  be  duly 
acknowledged  or  proved,  and  recorded  in  the  clerk's  office  of  the 
county  where  the  association  should  be  established,  and  a  copy 
was  to  be  filed  in  the  office  of  the  secretary  of  state. 

The  19th  section  made  the  shares  transferable,  and  imposed 
upon  all  who  became  shareholders  by  a  transfer,  the  rights  and 
liabilities  of  (he  prior  holder  of  such  shares.    And  no  change 
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should  be  made  in  the  Articles  of  Association  by  which  the 
rights,  remedies,  or  security  of  existing  creditors,  should  be  weak- 
ened or  impaired. 

By  the  20th  section,  every  association  by  its  .original  articles, 
might  provide  for  an  increase  of  its  capital  from  time  to  time. 

By  section  26th,  each  association  was  required  on  the  first 
Mondays  of  January  and  July  in  every  year,  to  make  and  trans- 
mit to  the  comptroller,  a  statement  upon  oath,  containing  amongst 
other  things, 

'<  I.  The  amount  of  the  capital  stock  paid  in  according  to  the 
provisions  of  this  act,  or  secured  to  be  paid." 

'<  8.  The  amount  of  the  losses  of  the  association  ;  specifying 
whether  charged  on  its  capital  or  profits,  since  its  last  preceding 
statement,  and  of  its  dividends  declared  and  made  during  the 
same  period." 

<<  II.  The  amount  which  the  capital  of  the  said  association 
has  been  increased  during  the  preceding  six  months,  if  there 
shall  have  been  any  increase  of  the  said  capital,"  &c. 

By  the  28lh  section,  "If  any  portion  of  the  original  capital  of 
such  association  shall  be  withdrawn  for  any  purpose  whatsoever, 
whilst  any  debts  of  the  association  remain  unsatisfied,  no  divi- 
dends or  profits  on  the  shares  of  the  capital  stock  of  the  associa- 
tion, shall  thereafter  be  made,  until  the  deficit  of  capital  shall  have 
been  made  good,  either  by  subscription  of  the  shareholders,  or  out 
of  the  subsequently  accruing  profits  of  the  association,"  &c. 

The  Articles  of  Association  of  The  New  York  Banking  Com- 
pany, provide  that  the  capital  stock  of  the  association  shall  be 
one  million  of  dollars,  divided  into  ten  thousand  shares  of  $100 
each,  and  may  be  increased  to  twepty  millions  of  dollars.  By 
the  sixth  article,  this  increase  might  be  made  by  the  board  of 
directors  from  time  to  time,  either  by  subscription,  or  by  a  sale 
of  the  shares,  until  the  twenty  millions  should  be  subscribed  and 
paid  for,  or  secured  to  be  paid,  as  the  directors  might  require. 
And  "If  any  shareholder  shall  omit  to  make  payment,  pursuant 
to  any  call  of  the  directors,  for  an  instalment  or  instalments  due 
on  the  stock  standing  in  the  name  of  such  shareholder,  or  omit 
to  fulfil  any  of  the  covenants  and  agreements  of  this  contract,  the 
shares  held  by  such  stockholder  shall  be  forfeited  to  the  use  of 
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the  association,  together  with  all  previous  payments  made  thereon." 
Article  7th  allowed  the  association  to  commence  business,  as  soon 
as  $100,000  of  its  capital  was  subscribed  for  and  paid.  After 
the  end  of  six  years,  shareholders  owning  one-fourth  of  the 
capital  paid,  might  annually  designate  one  director  who  should 
retire,  and  an  election  should  then  ensue  to  fill  the  vacancy. 
(Article  8th.) 

The  defendant  signed  and  sealed  the  Articles  of  Association, 
and  annexed  to  the  same  was  an  agreement  of  the  same  date, 
which  all  the  associates  signed,  including  the  defendant,  and 
which  is  in  these  words : 

"  We,  the  undersigned,  do  hereby  subscribe  for  and  agree  to 
take  the  number  of  shares  set  opposite  to  our  respective  names, 
as  shareholders  of  The  New  York  Banking  Company,  having 
paid  an  instalment  on  the  same,  at  the  time  of  subscribing,  of 
five  dollars  on  each  share,  and  we  do  bind  ourselves  and  assigns, 
to  fulfil  all  the  covenants  and  engagements  contained  in  the  Ar- 
ticles of  Association."  The  defendant  set  twenty-five  shares 
opposite  to  his  name,  upon  this  instrument. 

The  Articles  of  Association  and  agreement  appended,  were 
proved  and  recorded  in  pursuance  of  the  act,  and  a  copy  was 
filed  in  the  secretary's  office;  and  the  association  commenced 
business  as  a  banking  company. 

The  defendant  c6ntends,  that  his  obligation  by  his  subscrip- 
tion, was  merely  to  take  the  twenty-five  shares,  which  he  has 
done;  that  he  inturred  no  personal  liability  to  •pay  for  such 
shares ;  and  that  the  only  remedy  which  the  association  had,  for 
his  omission  to  pay  the  calls  upon  his  stock,  was  to  forfeit  it  to 
the  use  of  the  association,  under  the  sixth  Article. 

I  think  this  is  altogether  too  restricted  a  view  of  the  effect  of 
his  subscription  for  this  slock. 

The  provisions  of  the  General  Banking  Law,  to  which  I  have 
referred,  demonstrate  that  the  legislature  had  no  intention  to 
create  banks  without  actual  capital.  For  more  than  thirty  years 
previous  to  the  passage  of  that  act,  the  business  of  banking  had 
been  a  privileged  pursuit  in  this  state,  variously  guarded  by 
penal  laws,  and  its  exercise  conferred  only  by  special  acts  of 

Vol.  III.  62  ^ 
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legislation.  By  the  general  banking  law,  it  was  designed  to 
throw  I  he  business  open  to  the  public,  so  far  as  to  dispense  with 
special  charters  ;  but  in  no  respect  departing  from  the  system  of 
prescribing  and  defining  its  limits,  and  preventing  frauds  and 
abuses  upon  the  community,  which  had  so  long  been  a  marked 
feature  in  our  legislation.  Hence  the  various  restrictions  as  to 
circulating  notes,  the  capital  stock,  &c.,  which  are  contamed  in 
the  act  of  1838.  No.  institution  could  organize  under  it,  with  a 
less  capital  than  $100,000.  The  privileges  conferred,  and  the 
prior  course  of  legislation  show,  that  this  was  intended  to  be 
actual  capital,  and  not  nominal ;  a  substantial  reality,  not  a 
bubble.  The  exemption  of  stockholders  from  personal  liability 
for  the  debts  of  the  association,  affords  a  further  reason  for  the 
legislature's  insisting  upon  a  known  and  actual  capital.  The 
subsequent  provisions  confirm  this  view,  so  as  to  leave  no  room 
for  a  doubt.  The  certificate,  which  was  to  make  known  to  the 
public  the  existence,  sphere  of  operations,  and  resources  of  the 
bank,  was  to  specify  the  amount  of  its  capital  stock,  and  the 
number  of  shares  (iomposing  it,  and  by  whom  they  were  held. 
The  capital  stock  might  be  increased  from  time  to  time,  not  by 
paying  in  upon  the  capital  first  subscribed  and  set  forth  in  the 
certificate  ;  but  by  an  addition  to  such  original  capital ;  precisely 
as  the  Articles  of  the  New  York  Banking  Comi)any  prescribe. 
Then  in  the  semi-annual  statements  which  were  to  be  filed  with 
the  comptroller,  in  order  to  keep  the  community  informed  of 
their  progress'and  stability,  each  association  w&s  required  to  state 
the  amount  of  its  capital  stock  paid  in  accordiiig  to  the  provis- 
ions of  the  acty  or  secured  to  be  paid. 

Now  the  act  makes  no  provision  in  express  terms,  for  the  pay- 
ing in  of  the  capital.  But  the  paying  in  or  securing  it,  is  a  ne- 
cessary consequence  of  the  provisions,  that  the  capital  stock  shall 
not  be  less  than  $100,000,  and  that  the  amount  of  it  shall  be 
determined  upon  and  specified,  in  the  certificate  upon  which  it 
becomes  organized. 

The  semi-annual  statement  is  to  show  the  amount  of  its  losses, 
and  to  specify  whether  they  have  been  charged  on  its  capital  or 
profits.  Here  again  is  evidence  that  the  word  capital,  through- 
out, means  not  a  name,  but  a  thing;  not  a  nominal  sum  para- 
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ded  to  a  credulous  public,  but  a  sum  fixed  by  the  organic  arti- 
cles, and  actually  paid  or  secured. 

So  of  the  2Sth  section  of  the  act ;  it  does  not  admit  of  the  pos- 
sibility of  a  nominal  capital.  It  treats  of  a  withdrawal  from  a 
paid  up  capital,  and  designates  the  same  as  the  original  capital: 

To  test  this  proposition  farther,  I  will  suppose  that  the  New 
York  Banking  company  had  set  out  with  a  capital  of  8100,000,  in 
shares  of  $100  each;  so  subscribed  and  so  stated  in  its  articles 
and  filed  certificate ;  and  the  deiendani  had  appeared,  as  he  now 
does,  a  subscriber  for  twenty-five  shares. 

I  will  also  suppose  that  the  shareholders  had  paid  in  propor- 
tion, as  they  have  in  this  case,  and  that  the  defendant  had  paid 
in  cash  and  dividends,  fifty  per  cent,  on  the  amount  of  his  stock. 
What  kind  of  a  return  to  the  comptroller  could  this  bank  make? 
Could  the  president  or  cashier,  make  oath  that  its  capital  was 
$100,000,  paid  in,  or  secured  to  be  paid  ?  Assuredly  not.  Only 
half  is  paid  in ;  and  the  other  half  is  neither  paid,  or  in  any  man- 
ner secured,  on  the  defendant's  view  of  his  subscription. 

Would  not  the  return  shpw  on  its  face,  that  the  bank  had  no 
legal  existence,  and  that  it  was  usurping  the  franchises  intend- 
ed to  be  granted  by  the  act  ? 

These  brief  considerations,  which  might  be  much  extended, 
and  probably  to  the  advantage  of  the  argument,  convince  me  that 
the  capital  stock  fixed  by  these  associations,  and  specified  in  their 
certificates,  is  an  amount  which  the  legislature  required  to  be  paid, 
or  secured  to  be  paid,  as  the  foundation  of  the  operations  which  the 
statute  permitted  to  them.^  And  that  such  payment  or  security,  of 
the  known  and  designated  capital,  was  a  part  of  the  declared  policy 
of  the  law,  and  was  imperatively  demanded  for  the  public  secu- 
rity. A  difierent  construction,  would  subject  the  community  to 
the  evils  of  a  horde  of  showy  but  irresponsible  institutions,  which 
under  the  imposing  title  and  provisions  of  this  act,  might  swindle 
the  credulous  and  the  unwary,  without  restraint  or  redress. 

Such  being  the  character  and  intent  of  the  law,  what  did  the 
defendant  undertake,  when  he  subscribed  these  articles  of  associ- 
ation?   He  thereby  declared  to  the  public  and  his  colleagues 
that  he  was  one  of  a  number  of  associates  in  this  bank,  that  its 
capital  should  be  a  million  of  dollars,  and  that  he  had  subscribed 
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for  and  agreed  to  take  twenty- jBlve  hundred  dollars  of  such  stock. 
He  contracted,  and  made  this  declaration,  in  direct  reference  Co 
the  statute,  and  the  statute  itself  thus  became  a  part  of  his  under- 
taking. 

Is  his  agreement  satisfied  or  fulfilled  in  any  sense,  by  his  sim- 
ple signature  to  the  articles  and  certificate  ?  Is  that  a  taking  of 
the  skareSf  within  the  meaning  of  the  statute  and  articles. 

It  seems  to  me  there  can  be  no  doubt  upon  these  questions. 
When  the  defendant  subscribed  for  and  agreed  to  take  this  stock, 
he  contracted  to  become  a  stockholder  according  to  the  banking 
law.  He  agreed  to  receive,  and  pay  up  or  secure,  $2500,  of  the 
capital  stock  of  this  company.  It  was  this  undertaking,  that  he 
put  forth  to  his  associates  and  to  the  community ;  and  he  could 
scarcely  have  imagined  that  his  subscription  imposed  no  perso- 
nal liability,  unless  he  was  willing  to  lend  his  name  to  a  scheme 
which  was  more  likely  to  prove  dishonest  and  fraudulent,  than 
to  promote  any  honest  purpose. 

His  subscription  imposed  upon  him,  by  force  of  the  act,  the 
duty  of  paying  for  his  stock,  or  securing  it  to  be  paid,  and  the 
duty  is  recognized  by'the  language  of  the  sixth  article.  The 
law  implies  an  obligation  from  this  duty,  upon  which  an  action 
may  be  maintained.  The  articles  it  is  true,  in  effect  require  that 
calls,  should  be  made  by  the  directors,  and  probably  the  associ- 
ation could  not  maintain  an  action  at  law,  until  such  calls  were 
regularly  made  ;  but  that  does  not  impair  the  remedy  in  behalf 
of  the  receiver.  The  provision  for  the  forfeiture  of  the  shares 
does  not  affect  this  construction.  If  that  were  the  only  remedy, 
the  statute  which  is  paramount  to  the  articles,  would  be  evaded 
and  infringed.  The  law  requires  payment  or  security,  upon 
such  a  subscription,  and  forfeiture  of  stock,  is  not  a  compliance 
with  its  requisition.  It  might  result  in  payment,  but  such  a  re- 
sult is  never  probable.  The  subscribers  would  pay,  if  the  stock 
were  worth  purchasing. 

Nor  is  the  "capital  stock,"  in  this  bank,  to  be  deemed  only 

$100,000,  within  the  meaning  of  that  term  in  the  banking  law. 

The  associates  provided  that  they  might  commence  business 

,  when  $100,000,  was  paid  in  ;  but  at  the  same  time,  they  agreed 
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with  each  Other,  and  declared  to  the  world,  that  the  capital  stock 
should  be  a  million. 

I  am  by  no  means  satisfied  that  I  ought  not  to  hold  the  defen- 
dant liable  to  pay  the  full  amount  of  his  shares,  upon  the  terms 
of  his  written  contract,  without  reference  to  the  statute.  To 
"  subscribe  for"  shares,  in  one  of  the  ordinary  significations  of 
the  word,  subscribe^  is  to  promise  to  give  the  thing  subscribed 
for,  or  to  contribute  to  the  undertaking  accordingly.  In  this 
case,  it  would  be  equivalent  to  a  promise  to  contribute  $2500, 
towards  the  capital  stock  of  the  bank.  So  when  he  agreed  to 
take  twenty-five  shares,  what  was  this  but  an  agreement  to  re- 
ceive the  shares,  and  get  them  into  his  possession,  which  could 
only  be  effected  by  paying  for  them.  One  who  agrees  to  take 
a  thing,  which  is  the  subject  of  price  or  compensation,  ex  vi  ter- 
miniy  agrees  to  pay  for  such  thing,  the  price  attached,  or  what 
ever  it  is  worth.  But  without  resting  upon  the  language  of  the 
defendant's  subscription  alone,,  my  conclusion  upon  the  articles, 
the  subscription  and  the  statute,  is  clear  and  unhesitating,  that 
he  was  personally  liable  to  pay  the  full  amount  of  the  capital 
stock  which  he  subscribed. 

It  was  insisted  by  the  defendant,  that  the  banking  law,  as  well 
as  the  articles  of  Association,  expressly  exempted  him  from  per- 
sonal liability  for  the  debts  of  the  association.  This  is  very  true, 
but  it  does  not  apply  to  the  case.  This  suit  is  brought  to  com- 
pel the  defendant  to  pay  his  own  debt  to  the  association.  It  is 
not  an  attempt  to  subject  him  to  the  debts  due  from  the  company, 
any  farther  than  it  requires  him  to  make  good  his  subscription 
to  the  capital  slock,  on  the  faith  of  which  the  company  acquired 
a  corporate  existence,  and  the  power  and  credit  to  contract  obliga- 
tions. 

I  have  thus  considered  the  question  upon  principle,  because 
the  authorities  in  this  state,  were  deemed  by  the  defendant's 
counsel,  inconclusive  ;  and  I  believe  the  point  has  not  been  ex- 
pressly decided,  either  in  this  court  or  the  court  for  the  correction 
of  errors. 

I  will  next  recur  to  those  authorities.  The  first  case  is  that  of 
the  Union  Turnpike  Company  v.  Jenkins^  (1  Caines  R.  381.) 
The  subscription  contained  an  express  promise  to  pay,  and  otie 
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contested  question  was,  whether  there  was  any  consideration  te 
support  it.  The  court  decided  tiiat  the  interest  in  the  shares  of 
stock  acquired  by  subscribing,  was  a  sufficient  consideration  to 
support  the  action.  The  charter  required  ten  dollars  on  each 
share  to  be  paid  at  the  time  of  subscribing,  and  as  it  did  not  ap- 
pear that  the  defendant  had  complied  with  this  condition,  Lewisi 
Chief  Justice,  dissented,  on  the  ground  that  the  defendant  had  not 
become  a  member  of  the  company. 

On  the  latter  ground,  the  judgment  was  reversed  in  the  court 
for  the  correction  of  errors,  1  Caines  C.  in  E.  Sti.  One  senator 
pronounced  an  opinion  for  reversal,  for  this  and  the  further  reason 
that  the  charter  authorized  the  company  to  forfeit  the  stock  for 
non-payment  of  the  calls.  But  the  chancellor  held  the  latter  to 
be  a  cumulative  remedy,  and  the  decision  has  always  been  re- 
garded by  the  courts,  as  proceeding  on  the  other  ground  exclu- 
sively. (See  Goshen  Turnpike  Company  v.  Hurtin,  9  Johns. 
217,  per  Curiam ;  Dutchess  Cotton  Manufactory  v.  Davis,  14 
Johns.  244,  per  Thompson,  Ch.  J.) 

It  is  dillicuit  to  perceive  wherein  an  express  promise  in  these 
subscriptions,  enhances  the  liability.  The  consideration  which 
is  requisite  to  sustain  such  a  promise,  is  raised  by  inference  of 
law,  from  the  subscription  itself  and  the  privileges  thereby  con- 
ferrej.  From  the  same  circumstances,  will  not  the  law  infer  a 
duty  to  pay  for  the  stock,  and  an  implied  obligation  of  equal  val- 
idity with  an  express  promise  ?  I  think  it  will,  in  the  usual  forms 
of  subscription,  where  there  is  nothing  in  the  charter  repugnant 
to  such  an  inference ;  and  many  of  the  adjudications  appear  to 
sustain  this  principle. 

In  the  Goshen  Turnpike  case,  above  cited,  the  decision  was 
that  an  action  lies  against  a  stockholder,  on  a  note  given  for 
shares,  payable  in  instalments  as  the  corporation  should  require. 
The  court  say  that  an  action  would  lie  for  the  instalments,  on  a 
subscription  for  the  stock,  promising  to  pay  the  amount. 

In  the  Highland  Turnpike  Company  v.  McKean,  (11  Johns. 
98,)  and  the  Dutchess  Cotton  Manvfactory  v.  Davis,  (14  ibid. 
238,)  the  actions  were  maintained  on  the  subscription,  contain- 
ing an  express  promise  to  pay. 

The  Harlaem  Canal  Company  v.  Seixas,  and  v.  Spear,  (2 
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Hall's  Rep.  504,  510,)  in  the  New  York  Superior  Court,  are  to 
the  same  effect.  The  cases  were  upon  demurrer,  and  the  pro- 
mise averred  in  the  declaration,  might  therefore  be  assumed  to 
be  express.  In  Spear  v.  Crawford^  (14  Wend.  20,)  which  was 
an  action  against  a  stockholder  of  the  Harlaem  Canal  Company, 
at  the  suit  of  a  creditor,  the  defendant  had  done  no  act  whatever 
as  a  stockholder,  except  to  sign  a  paper,  by  which  he  agreed  to 
take  sixteen  shares  of  the  capital  stock  of  the  company ;  and  the 
court  held  him  to  be  liable.  Judge  Sutherland,  delivering  the 
judgment  of  the  court  says,  "  The  promise  of  the  defendant  and 
the  other  subscribers,  although  it  is  in  form,  to  take  the  shares 
subscribed  by  them  respectively,  is  undoubtedly,  (when  taken  in 
connection  with  what  precedes  it,  and  with  the  act  of  incorpora- 
tion, which  is  there  referred  to  and  in  part  recited,)  a  promise 
not  only  to  take  the  shares,  but  to  pay  for  them,  to  take  them 
upon  the  terms  and  conditions  set  forth  m  the  subscription  paper ; 
and  the  corporation  could,  undoubtedly,  in  the  appropriate  form 
of  action,  and  upon  a  declaration  containing  the  necessary  aver* 
ments,  have  enforced  payment  of  the  subscription  price  of  the 
shares,  from  the  subscribers."  In  The  Herkimer  Manvfacturing 
and  Hydraulic  Company  v.  Small,  (21  Wend.  273,)  and  again 
before  the  supreme  court  in  2  IlilPs  K.  127,  the  court  assume  it 
to  be  the  settled  law,  that  a  stockholder  is  liable  by  force  of  his 
mere  subscription  for  the  stock,  without  an  express  promise. 

In  The  Troy  Turnpike  and  Rail  Road  Company  v.  Mc- 
Chesney,  (21  Wend.  296,)  the  promise  of  the  subscribers  to  the 
stock  was  express,  but  it  was  to  pay  ii^  the  manner  specified, 
upon  pain  of  forfeiting  lo^  the  company  all  previous  payments 
made  thereon?^  The  court  decided  that  the  company  could  re- 
cover on  this  subscription,  and  that  it  might  be  counted  upon  as 
an  absolute  promise. 

These  authorities  go  far  to  show  that  the  settled .  law  of  this 
state  is,  that  one  who  subscribes  for  shares,  or  agrees  to  take 
shares,  in  an  incorporated  company,  thereby  becomes  liable  to 
pay  the  amount  of  such  shares  to  the  company. 

On  aijolher  point  presented  in  this  case,  they  are  perfectly  de- 
cisive, viz.  that  the  authority  to  forfeit  the  stock  for  the  non  pay- 
ment of  instalments,  does  not  takp  away  or  impair  .tb9  right  of 
action  against  the  stockholder  upon  his  subscription,  and  that 
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the  remedy  by  forfeiture  is  cumulative.  This  was  held  in  1 
Caines  R.  381,  and  in  several  of  the  subsequent  cases  which  I 
have  cited.  The  Herkimer  Manufacturing  Company  case,  (21 
Wend.  273,)  went  farther,  and  decided  that  an  actual  forfeiture 
of  the  shares  did  not  preclude  an  action  for  the  sum  payable 
thereon,  unless  the  value  of  the  forfeited  shares  was  equal  to  such 
sum.  If  the  value  were  less,  the  company  was  entitled  to  recover 
the  difference. 

This  subject  has  been  much  discussed  in  the  courts  of  the  dif- 
ferent states.  In  Massachusetts,  it  is  held  that  a  subscriber  is  not 
liable  upon  his  subscription  for  stock,  unless  he  expressly  agrees 
to  pay.  See  the  cases  collected  in  Angell  and  Ames  on  Corpo- 
rations, 419  to  426,  2d  Ed. 

In  the  Worcester  Turnpike  Corporation  v.  Willard,  (5  Mass. 
80,)  the  court  nevertheless  enforced  an  express  promise  to  pay 
assessments  on  the  shares,  although  there  was  a  clause  of  for- 
feiture superadded.  Similar  in  principle  is  the  Bear  Camj^ 
River  Company  v.  Woodman^  (2  Greenleaf,  404.) 

The  courts  in  New  Hampshire  and  Maine,  appear  to  have 
adopted  the  rule  as  established  ih  Massachusetts. 

In  Vermont,  it  is  held  that  an  action  of  assumpsit,  may  be 
maintained  upon  the  subscription^  without  an  express  promise, 
where  the  charter  or  by-laws  provide  no  other  remedy  for  the 
recovery  of  assessments.  {Essex  Bridge  Company  v.  Tuttle^ 
2  Vermont  R.  393.) 

In  the  case  of  Instone  v.  The  Frankfort  Bridge  Company 
(2  Bibb,  676,)  the  action  was  assumpsit  against  a  stockholder, 
counting  upon  a  subscription  for  twenty  shares,  and  a  call  by  the 
directors.  There  was  no  express  promise  or  provision  for  pay- 
ment. The  court  of  appeals  in  Kentucky,  sustained  the  action, 
on  the  grounds  which  I  have  attempted  to  illustrate  in  this  suit. 

In  that  case,  the  charter  contained  a  clause  authorizing  the 
directors  to  forfeit  the  stock  for  non-payment,  and  the  directors 
had  proceeded  to  order  a  sale  of  the  defendant's  shares,  and  had 
advertised  them  and  offered  them  accordingly.  Two  shai:es  were 
sold,  and  they  could  obtain  no  bid  for  the  others.  The  court 
held  that  the  forfeiture  was  a  cumulative  remedy,  and  did  not 
interfere  with  the  one  by  action.  • 
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The  principle  upon  which  this  bill  is  maintained,  was  decided 
in  Dugan  v.  The  Mayor  ^c.  of  Baltimore,  (I  Gill  &  Johns. 
499.)  The  charter  of  the  city  of  Baltimore  authorized  the  laying 
of  taxes,  and  the  collection  of  the  same  by  distress.  It  was  ad- 
judged that  the  corporation  could  maintain  an  action  of  assumpsit 
for  a  tax  regularly  imposed.  In  the  previous  case  of  The  May- 
or 4*c.  of  Baltimore  v.  Howard^  (6  Harr.  &  Johns.  383, 394,)  the 
same  ground  was  taken  by  the  court,  but  the  decision  was  on 
another  point,  viz.,  that  where  a  distress  or  action  was  authori- 
zed for  the  recovery  of  a  tax,  they  were  cumulative  remedies. 
In  Bend  v.  The  Susquehanna  Bridge  and  Banking  Company^ 
(6  Harr.  &  J.  128,)  an  action  was  maintained  for  instalments 
called  on  the  stock,  against  the  assignee  of  shares  from  an  origi- 
nal subscriber.  The  court  say  that  a  subscription  for  the  stock, 
or  the  taking  a  transfer,  raises  an  assumpsit  to  pay  all  calls  re* 
gularly  made. 

But  the  case  which  from  its  intrinsic  merit  and  unanswerable 
argument,  outweighs  all  the  others,  was  decided  in  1838,  by  the 
supreme  court  of  errors  in  Connecticut,  and  it  is  precisely  in  point 
1  refer  to  the  Hartford  and  New  Haven  Rail  Road  Company 
V.  Kennedy,  (12  Conn.  R.  499.)  The  action  was  assumpsit  to 
recover  the  assessments  on  ten  shares  of  stock  which  Kennedy 
had  subscribed  for  in  that  company.  The  subscription  contain* 
ed  no  promise.  Its  operative  words  were,  "  we  do  hereby  sub- 
cribe  to  the  stock  of  the  said  rail-road,  the  number  of  shares  an- 
nexed our  names  respectively  on  the  terms,  conditions  and  limi- 
tations  mentioned  in  the  said  resolution,"  (incorporating  the  com- 
pany.) The  13th  section  of  the  charter  provided  that  the  direc- 
tOTsonight  require  payment  of  the  sums  subscribed  to  the  capital 
stock,  as  they  might  deem  fit,  and  in  case  any  stockholder  should 
refuse  or  neglect  to  make  payment,  his  stock  might  be  sold  by 
the  directors,  after  six  months  from  the  time  when  the  payment 
became  due.  The  court  decided  that  fr&m  the  relation  of  stock- 
holder and  company  created  by  the  charter  and  the  subscription, 
a  promise  by  the  defendant,  was  implied  to  pay  the  instalments 
on  the  shares ;  and  that  the  remedy  given  by  a  sale  of  the  stock 
of  delinquent  shareholders,  was  cumulative  merely,  and  left  such 
promise  in  full  force.    The  opinion  of  the  court  was  delivered  by 
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Mr.  Justice  Huntington,  with  an  ability  and  cogency  of  reason- 
ing which  has  excited  my  highest  admiration,  and  which  it 
would  be  vain  for  me  to  attempt  to  imitate.  It  is  in  my  judg- 
ment, unanswerable  upon  the  great  question  involved,  the  force 
and  effect  of  a  subscription  for  shares  in  these  stock  corporations ; 
and  it  is  reposed  upon  the  solid  foundations  of  the  end  and  de- 
sign of  the  legislature,  and  the  sense  and  meaning  of  the  act  of 
subscription. 

-  The  learned  counsel  for  the  defendant,  argned  that  the  rail 
road  case  differs  from  this,  in  the  fact  that  there  was  an  express 
authority  in  the  charter,  to  require  payment  of  the  stock,  while 
here  no  such  power  is  given.  This  is  true  as  to  an  express  pow- 
«r,  for  the  general  banking  law  contains  none.  But  it  of  neces- 
{sity  confers  on  every  association  organized  under  it,  the  power 
to  call  in  its  capital  stock,  either  by  its  directors  or  by  such  other 
officers  as  the  persons  associating  may  designate.  This  power 
is  essential  to  the  existence  of  the  association  as  a  legal  entity. 

In  several  of  the  Massachusetts  cases,  the  charters  and  statutes 
confer  an  express  authority  to  require  the  payment  of  the  stock 
by  instalments,  but  this  was  never  held  to  render  subscribers 
liable.  In  12  Conn.  R.  530,  {The  Hartford  R.  R.  Co.  v.  Boor- 
man,)  on  the  same  charter  before  stated,  a  stockholder  who  de- 
rived his  stock  by  a  transfer  from  an  original  subscriber,  and  re- 
ceived a  certificate  from  the  company,  was  held  liable  to  pay 
the  instalments  subsequently  called  for,  in  an  action  of  assump- 
•sit. 

These  decisions  in  Connecticut,  although  they  are  not  author- 
ity here,  command  my  entire  assent  and  concurrence. 

The  Society  for  the  Illustration  of  Practical  Knowledge  v. 
Abbott,  (2  Beavan,  559,)  is  analogous  in  principle.  There,  four 
projectors  of  a  public  company,  obtained  a  charter,  by  which 
they  and  all  persons  who  might  become  subscribers,  were  incor- 
porated. The  capital  was  declared  to  be  £20,000,  which  was  to 
be  divided  into  400  shares.  The  four  projectors  advanced  and 
expended  in  the  prosecution  of  their  enterprise,  about  £8000,  and 
before  any  other  subscribers  joined,  they  divided  the  400  shares 
among  themselves,  agreed  to  call  their  investment  £16,000,  and 
the  balance,  £1000,  they  paid  to  Ihc  corporation.    After  this, 
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they  disposed  of  a  large  number  of  the  shares.  On  the  facts  be- 
coming known  to  the  new  shareholders,  a  bill  was  iSled  by  the 
corporation  against  the  four  projectors,  to  compel  them  to  pay 
up  the  full  consideration  of  £20,000,  for  the  shares  they  had  ori- 
ginally taken.  Lord  Langdale,  Master  of  the  Rolls,  sustained 
the  bill,  and  held  that  it  was  not  competent  for  them  to  take  the 
shares  without  paying  the  full  consideration,  although  at  the  time 
they  were  the  only  persons  interested  in  the  company. 

The  authorities  to  which  I  have  referred,  with  the  few  excep- 
tions stated,  concur  in  maintaining  the  principle  upon  which  I 
deemed  the  defendant  liable  to  pay  for  his  shares  of  stock,  and 
are  decisive  by  their  weight  and  character. 

The  defendant  being  liable  by  force  of  his  subscription- for  the 
stock,  the  resolution  of  the  directors  in  September,  1841,  not  to 
make  any  further  calls  upon  the  shares,  was  unavailing  to  dis- 
charge his  obligation  in  respect  of  the  association  and  its  credit 
tors.  (See  Mangles  v.  The  Grand  Collier  Dock  Company^  2 
Hailw.  Cas.  359,  So  10  Sim.  519.)  A  subsequent  board  might 
have  rescinded  the  resolution,  and  a  receiver  acting  for  creditors 
must  disregard  it. 

Another  question  of  moment  arises  in  respect  of  the  dividends 
declared,  and  which  were  so  arranged  as  to  be  cotemporary  with 
the  payments  of  three  of  the  instalments  called  in  on  the  capital 
stock,  and  were  applied  to  the  discharge  of  such  instalments. 

The  28th  section  of  the  general  banking  law,  prohibits  divi- 
dends  by  withdrawing  the  capital  stock,  or  out  of  profits  while  the 
paid  up  capital  is  deficient,  so  long  as  there  are  any  debts  ow^ 
ing  by  the  association.  And  the  law  relative  to  monied  corpora- 
tions, (1  Rev.  Stat.  589,  §  1,)  makes  it  unlawful  for  such  corpo- 
rations to  make  dividends,  except  from  their  surplus  profits. 

The  defendant  was  an  active  director  of  the  New  York  Bank- 
ing Company,  and  must  be  deemed  chargeable  with  knowledge 
of  the  state  of  its  affairs.  According  to  the  statutes,  which  I  have 
just  cited,  his  right  to  receive  and  apply  the  dividends  in  question, 
depends  on  the  state  of  the  institution,  and  the  existence  of  sur*- 
plus  profits. 

There  is  some  doubt  upon  the  testimony,  whether  the  two  first 
dividends  did  not  exceed  the  profits  actually  earned  when  they 
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were  paid,  but  the  point  is  not  so  clear  as  to  authorize  me  to  say 
that  any  part  of  those  dividends  was  made  by  a  withdrawal  of 
the  capital. 

In  regard  to  the  third  dividend,  payable  Nor.  1, 1840,  it  is  clear 
to  my  mind  that  it  ought  not  to  have  been  made.  The  Hernan- 
do Rail  Road  and  Banking  Company,  had  failed  long  before  that 
period,  to  meet  its  engagements  with  the  New  York  Banking  Com- 
pany, and  the  balance  against  it  on  the  books  of  the  latter  com- 
pany, was  at  that  time  more  than  $112,000.  The  failure  of  the 
Hernando  Company,  had  been  communicated  to  the  board  of  di- 
rectors of  the  New  York  Banking  Company,  in  April,  1840,  and 
again  on  the  19th  of  October,  1840,  when  the  dividend  was  de- 
clared. I  have  no  doubt  but  that  the  directors  believed  what  the 
president  hoped,  that  there  would  be  no  ultimate  loss  from  this 
debt,  and  that  they  declared  the  dividend  in  good  faith ;  but  I 
think  it  was  improvident  and  improper,  to  divide  their  apparent 
surplus,  when  nearly  a  third  part  of  their  whole  capital  was  locked 
up  in  a  suspended  debt  of  an  uncertain,  if  not  doubtful  character. 
In  support  of  this  opinion,  I  refer  to  the  chancellor's  observations 
in  De  Peyster  v.  The  American  Insurance  Company,  (6  Paige, 
486 ;)  and  Scott  v.  The  Eagle  Fire  Company,  (7  ibid.  198.) 

The  consequence  is,  that  the  credit  which  the  defendant  re- 
ceived upon  his  capital  stock  for  the  amount  of  the  third  dividend, 
is'uot  to  be  regarded  as  a  payment  of  such  amount,  and  the  same 
is  still  due  and  payable  upon  his  subscription. 

In  regard  to  interest  upon  the  unpaid  balance  of  the  defend^ 
ant's  stock,  the  rule  at  law  appears  to  be,  that  the  shareholder  is 
liable  for  interest  on  the  sums  called  in  on  his  stock,  from  the 
times  when  the  calls  are  payable  respectively.  By  analogy  to 
this  rule,  it  will  be  proper  to  charge  the  defendant  with  interest 
from  the  day  fixed  in  the  receiver's  advertisement  under  the 
statute,  for  the  debtors  of  the  association  to  make  payment,  which 
was  the  16th  of  January,  L844. 

As  to  costs,  I  have  with  some  hesitation  concluded  that  the 
defendant  should  not  be  charged  with  the  complainant's  costs, 
and  they  must  be  borne  by  the  fund.  This  is  a  pioneer  suit, 
presenting  a  question  of  great  importance,  and  which  was  an  open 
question  in  this  court.    The  defendant  has  made  the  litigation 
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more  burthensome  than  was  necessary,  but  on  the  other  hand 
the  complainant  claimed  more  against  him  than  he  was  entitled 
to  recover. 

The  decree  will  direct  the  defendant  to  pay  to  the  receiver  the 
unpaid  balance  of  his  twenty-five  shares  of  stock,  without  any 
credit  for  the  third  dividend,  and  with  interest  from  January  15, 
1844.  The  amount  can  be  ascertained  and  inserted  in  the  de-^ 
cree,  without  going  into  the  master's  office. 


BoRST  v.  BoTD  and  others. 

Corey  and  others  v.  Boyd  and  others. 

Corey  and  others  v.  Ingold  and  others. 

Aa  Bssignmeiit  of  a  mortgage  as  security  for  a  debt,  by  a  mortgagee  in  possowiou, 

is  evidence  that  the  mortgage  is  redeemable. 
The  mortgagor,  on  a  bill  to  redeem,  may  rebut  the  objection  of  lapse  of  time,  by 

proof  of  such  an  assigrnment,  or  of  similar  acta  by  the  mortgagee,  although  the  • 

mortgagor  was  not  a  party  to  the  same. 
A  mortgagee's  possession,  within  the  period  of  limitation,  is  not  advene  to  the  title 

of  the  mortgagor,  so  as  to  defeat  a  conveyance  executed  by  the  latter  to  a 

stranger. 
While  the  mortgage  is  redeemable,  the  mortgagee's  possession  is  deemed  to  be  in 

trust  for  the  mortgagor. 
Where  the  mortgagee  in  possession,  has  sold  and  conveyed  a  portion  of  the  lands, 

the  mortgagor  coming  to  redeem,  may  affirm  the  sale,  and  require  the  mort- 

gagee  to  account  for  the  purchase  money ;  in  which  event,  there  will  be  no 

account  of  the  rents  and  profits  of  such  portion,  subsequent  to  the  sale. 
Fending  a  suit  to  redeem  from  a  mortgagee  in  possession,  lands  which  be  claimed 

absolutely,  the  mortgagor  made  an  assignment  of  the  subject  matter,  for  the 

benefit  of  creditors. — Held,  1.  That  the  assignment  transferred  all  the  mortga- 

gror's  estate  and  interest.    2.  That  it  was  not  within  the  provision  of  the  revised 

statutes  against  champerty. 
The  mortgagor*s  assignment  conveyed  all  his  real  estate  and  things  in  action,  in 

trust,  to  sell  and  dispose  of  the  same,  and  to  apply  the  proceeds  for  the  benefit  of 
,     creditors. — Held,  that  the  assignees  took  the  estate  and  property,  and  not  a  mere 
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power  in  trust ;  and  that  the  wozds  "  real  estate,"  were  sufficient  to  pass  the 
equity  of  redemption. 

In  this  state,  the  equity  of  redemption  \a  a  legal  estate  ;  and  so  continues,  notwith- 
standing the  lapse  of  the  day  of  payment,  and  although  the  mort|p^ree  may  bo 
in  possession  ;  until  it  is  cut  off  by  foreclosure  or  otherwise. 

Where  one,  pendente  lite,  acquires  the  interest  of  a  party  in  the  suit,  and 
thereupon  files  a  supplemental  bill ;  he  must  make  all  the  parties  to  the  original 
bill,  whether  complainants  or  defendants,  parties  to  his  supplemental  bilL 

The  assignees  of  a  mortgagor,  pendente  lite,  who  was  prosecuting  a  suit  for  re- 
demption, filed  a  supplemental  bill,  against  the  original  defendants ;  and  after- 
wards filed  a  second  supplemental  bill  against  one  who,  pending  the  suit,  had 
purchased  at  a  sheriff's  sale,  the  right  of  the  mortgagee  in  possession,  under  a 
judgment  recovered  by  a  stranger,  prior  to  the  suit — Held,  that  the  right  of  such 
purchaser,  having  originated  prior  to  the  original  suit,  the  second  supplemental 
bill  was  an  original  bill  in  the  nature  of  a  supplemental  bill,  and  was  as  to  him, 
a  new  suiL  And  that  the  proceedings  and  testimony  in  the  original  suit,  and 
first  supplemental  suit,  (except  so  much  of  the  same  as  were  introduced  into  the 
second  supplemental  bill,)  could  not  be  read  against  such  purchaser. 

The  mortgagee  in  possession  and  his  assignee,  claiming  some  rights  in  the  premises, 
were  held  to  be  necessary  parties  with  such  purchaser,  in  the  second  supple- 
mental bill. 

Testimony  taken  by  the  complainants  in  the  latter  suit,  cannot  be  read  against  the 
defendants  in  the  prior  suits. 
Albany,  January  12, 13,  14 ;  April  2,  1846. 

The  original  bill  was  filed,  in  December,  1836,  by  Martin  I. 
Borst,  against  Alexander  Boyd,  William  A.  Boyd,  and  David 
Zeiliey,  for  the  redemption  of  six  equal  undivided  seventh  parts 
of  a  farm  of  one  hundred  and  twenty  acres,  situated  on  the  Scho- 
harie Creek,  in  the  town  of  Middleburgh,  in  the  county  of  Scho- 
harie, with  certain  mills  and  mill  privileges  thereon. 

The  premises  were  mortgaged  by  John  D.  Lawyer  and  wife, 
to  David  Lawyer,  Junior,  on  the  29th  of  April,  1820,  to  secure 
$3500,  to  be  paid  in  three  annual  instalments,  with  annual  in- 
terest, according  to  J.  D.  Lawyer's  bond  of  the  same  date.  D. 
Lawyer,  Jr.,  on  the  2d  of  July,  1821,  assigned  the  bond  and 
mortgage  to  Alexander  Boyd  and  Henry  Hamilton,  in  trust  to 
pay  certain  judgments  and  other  debts.  Hamilton  declined  the 
trust ;  and  on  the  5th  of  October,  1821,  D.  Lawyer,  Jr.,  made  an 
absolute  transfer  of  the  bond  and  mortgage  to  A.  Boyd.  This 
transfer  was  recorded  in  July,  1822. 

D.  Lawyer,  Jr.,  went  into  possession  of  the  premises  at  the 
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date  of  the  mortgage,  and  A.  Boyd  succeeded  him  in  the  pos- 
session, in  May,  1823, 'and  they  were  held  by  him  and  those 
claiming  under  him,  until  the  hearing  of  the  cause. 

On  the  29th  of  December,  1831,  Alexander  Boyd  conveyed  in 
fee  to  David  Zeilley,  a  portion  of  the  mortgaged  premises,  con- 
sisting of  a  carding  and  fulling  mill,  and  about  an  acre  of  land, 
with  the  use  of  water  for  the  mill.  Zeilley  entered  into  possess- 
ion, and  has  continued  there  ever  smce.  He  paid  $2500  for  the 
lands  conveyed  to  him.  Previous  to  this,  and  on  the  3d  of  May, 
1825,  Alexander  Boyd,  by  an  assignment  annexed  to  the  mort- 
gage, transferred  the  bond  and  mortgage  to  John  Ingold,  William  . 
Boyd  and  Robert  Shepherd,  to  secure  the  payment  of  certain 
debts  and  liabilities,  in  the  assignment  mentioned.  On*  the  7th 
of  August,  1827,  W.  Boyd  and  Shepherd  agreed  with  William 
A.  Boyd,  a  son  of  Alexander,  that  on  his  paying  the  debt  secured 
to  them,  they  would  assign  to  W.  A.  Boyd,  their  interest  in  the 
bond  and  mortgage ;  and  accordingly,  on  the  30th  day  of  Octo- 
ber, 1830,  by  an  instrument  reciting  that  W.  A.  Boyd  had  paid 
or  secured  their  debt,  and  that  Alexander  Boyd  consented  thereto, 
W.  Boyd  and  Shepherd  assigned  the  bond  and  mortgage  to 
William  A.  Boyd.  Ingold's  claim  to  the  same,  was  satisfied  be- 
fore August,  1827. 

On  the  29th  of  January,  1836,  John  D.  Lawyer  and  wife  con- 
veyed the  equity  of  redemption,  and  all  their  right  and  title  in 
and  to  the  mortgaged  premises,  to  the  complainant,  Martin  I. 
Borst. 

The  original  bill  prayed  an  account  and  redemption.  To  this 
bill,  Alexander  Boyd  put  in  a  plea,  setting  up  that  at  the  time  of 
the  conveyance  to  M.  I.  Borst,  the  premises  were  in  the  actual 
possession  of  David  Zeilley,  and  of  Alexander  Boyd  by  his  ten- 
ants, William  Warner  and  William  A.  Boyd,  claiming  the  same 
by  a  title  adverse  to  the  title  of  John  D.  Lawyer.  A  replication 
to  this  plea,  was  filed  by  the  complainant. 

W.  A.  Boyd  answered,  setting  forth  that  the  title  was  origin- 
ally vested  in  J.  D.  Lawyer  by  a  fraud  against  the  creditors  of 
D.  Lawyer,  Jr.  He  also  set  up,  (and  proof  was  made  to  the 
same  efiect,)  that  after  the  date  of  the  mortgage,  in  1820  and 
1821,  judgments  were  recovered  against  D.  Lawyer,  Jr.,  while  he 
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was  in  possession  of  the  premises,  and  the  same  were  sold  on 
exectitions  upon  such  judgments,  and  the  certifica^es  of  sale  in 
one  instance  assigned  to  Alexander  Boyd,  and  in  another  he  re- 
ceived a  deed  from  the  party  to  whom  the  sheriff  executed  a 
conveyance  on  the  sale.  W.  A.  Boyd  alleged,  that  on  Ingold's 
interest  in  the  assignment  to  him  with  W.  Boyd  and  Shep- 
herd being  extinguished,  Alexander  Boyd,  in  1827,  agreed  with 
him,  that  if  he  would  pay  the  debt  to  W.  Boyd  and  Shepherd, 
the  bond  and  mortgage  should  be  his,  and  all  the  mortgaged 
premises,  except  those  afterwards  conveyed  to  Zeilley,  and  the 
grist  mill  and  dwelling  adjacent,  with  one  acre  of  land  and  the 
appurtenances.  And  that  he  accordingly  made  all  the  payments 
to  W.  Boyd  and  Shepherd.  The  answer  then  set  forth  substan- 
tial and  permanent  improvements  made  on  the  premises  by 
Alexander  Boyd,  W.  A.  Boyd  and  Zeilley,  to  the  amount  of 
about  eight  thousand  dollars.  That  when  W.  A.  Boyd  paid  W. 
Boyd  and  Shepherd,  A.  Boyd  claimed  the  premises  in  fee,  and 
W.  A.  B.  believed  he  had  a  perfect  title  thereto.  He  entered  into 
and  has  since  held  possession  under  that  belief,  of  the  part  agreed 
to  be  his,  claiming  it  as  his  own.  He  insisted  that  the  deed  from 
J.  D.  Lawyer  to  M.  I.  Borst  was  void,  by  reason  of  the  adverse 
possession,  and  also  by  force  of  the  sixth  section  of  title  sixth  of 
chapter  first  of  the  fourth  part  of  the  revised  statutes.  A  repli- 
cation was  filed  to  this  answer. 

David  Zeilley  also  answered,  and  an  issue  was  joined  as  to  him, 
but  the  complainant  having  assented  to  permit  his  title  to  stand 
good,  it  is  unnecessary  to  state  his  answer. 

Proofs  to  some  extent,  were  taken  in  the  original  suit ;  when 
on  the  27th  of  September,  1839,  the  complainant,  Martin  I.  Borst, 
by  a  deed  of  assignment,  granted,  sold  and  assigned  all  his  real 
estate,  personal  property,  and  choses  in  action,  to  David  P.  Co- 
rey, Samuel  Newkirk,  and  Joseph  I.  Borst,  in  trust  to  sell  and 
dispose  of  the  same,  and  apply  the  proceeds  in  payment  of  his 
debts,  and  to  pay  the  surplus,  if  any,  to  the  assignor. 

On  the  28th  of  November,  1840,  these  assignees  filed  a  sup- 
plemental bill  against  Alexander  and  William  A.  Boyd  and 
Zeilley,  to  have  the  benefit  of  the  original  suit.  Martin  I.  Borst 
was  not  made  a  party  to  this  bill. 
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The  defendants,  A.  and  W.  A.  Boyd,  put  in  answers,  insisting 
that  the  assignment  to  Corey  and  others  was  void  as  to  these 
premises,  by  reason  of  adverse  possession,  and  that  it  gave  the 
assignees  no  authority  to  file  a  bill,  or  maintain  any  action  in 
regard  to  the  premises.  Zeilley  suffered  the  supplemental  bill 
to  be  taken  as  confessed.  Upon  the  issues  on  the  Boyd's  an- 
swers, testimony  was  taken  at  large. 

In  May,  1843,  the  assignees,  Corey  and  others,  filed  a  second 
supplemental  bill  against  John  Ingold,  Samuel  Lyon,  Harmah 
Becker,  Jeremiah  L.  Becker,  and  Joseph  Bouck,  to  have  the 
benefit  of  the  two  prior  suits ;  under  which  bill  the  following 
facts  appeared. 

On  the  23d  day  of  August,  1839,  Alexander  Boyd  conveyed 
in  fee  to  Lyon  twenty  acres,  to  H.  Becker  six  acres,  to  J.  L. 
Becker  foiirteen  acres,  and  to  W.  A.  Boyd  twenty  acres,  parcels 
of  the  mortgaged  premises ;  at  the  same  time  executing  to  them 
a  covenant  to  refund,  in  case  Borst's  suit  was  decided  against 
him,  out  of  the  first  moneys  received  on  Borst's  redemption,  and 
assigning  to  them  the  D.  Lawyer,  Jr.  bond  and  mortgage  to  that 
extent. 

About  the  same  time,  A.  Boyd  conveyed  forty- two  acres  in 
like  manner  to  Joseph  Bouck ;  being  one  of  the  parcels  bought 
by  Ingold,  as  next  mentioned. 

The  interest  of  Ingold  arose  under  a  judgment  in  the  supreme 
court,  recovered  and  docketed  by  the  Mohawk  Bank,  on  the  31st 
day  of  March,  1836,  against  Alexander  Boyd,  David  Boyd,  and 
Ingold,  in  which  the  latter  was  a  surety  for  A.  B. ;  by  virtue  of 
an  execution  on  which  judgment,  Ingold  on  the  first  of  July, 
1842,  became  the  purchaser  at  a  sheriff's  sale,  of  the  grist  mill 
premises,  and  a  parcel  of  forty-two  acres,  both  being  parts  of  the 
mortgaged  premises.  The  sheriff  conveyed  to  Ingold,  in  Octo- 
ber, 1843,  pursuant  to  this  sale. 

The  answer  of  Ingold  set  up  these  facts,  and  the  other  defen- 
ces before  stated.  He  insisted  that  the  Mohawk  Bank  ought  to 
have  been  parties  to  the  original  bill,  and  for  that  cause  his 
rights  were  not  affected  by  any  of  the  proceedings  in  the  original 
or  first  supplemental  suits.    The  other  defendants  to  the  second 

Vol.  III.  64 


«06  CASES  IN  CHANCERY. 

Boret  V.  Boyd. 

supplemental  bill,  suffered  it  to  be  taken  as  confessed.  None  of 
the  parties  to  the  first  bill,  were  made  parties  in  the  second  sup- 
plemental bill. 

Issue  was  joined  on  Ingold^s  answer,  and  some  documentary 
evidence  taken  thereon.  It  appeared  that  a  notice  of  the  pen- 
dency of  a  suit,  entitled  with  the  names  of  M.  [.  Borst  and  his 
three  assignees,  as  complainants,  was  filed,  May  14th,  1842,  in 
the  Schoharie  clerk's  office,  which  stated  the  objects  of  the  origi- 
nal and  first  supplemental  suits. 

il.  C.  Paige,  for  the  complainants. 

D.  Cady,  for  the  defendants,  A.  Boyd,  W.  A.  Boyd,  and  J. 
Ingold. 

The  Assistant  Vice-Chancbllor. — When  the  original  bill 
was  filed,  the  lands  in  question  which  were  not  claimed  by 
Zeilley,  were  possessed  by  or  under  Alexander  Boyd  ;  and  Wil- 
liam A.  Boyd  claimed  that  he  had  a  right  therein,  not  only  as  a 
tenant,  but  as  a  purchaser,  in  consequence  of  his  paying  Boyd 
and  Shepherd  the  debt  for  which  John  D.  Lawyer's  mortgage 
bad  been  assigned  to  them. 

The  interest  of  William  A.  Boyd  has  not  been  divested,  and 
my  first  inquiry  will  be  directed  to  Martin  I.  Borst's  right  to  re- 
deem, as  against  the  two  Boyds. 

There  is  no  doubt  but  that  David  Lawyer,  Jr.,  entered  into  the 
possession  of  the  lands,  as  mortgagee.  He  had  no  other  interest 
or  pretence  of  right  at  that  time.  Alexander  Boyd  succeeded 
him  in  that  possession,  aud  with  no  other  or  better  claim  to  the 
lands  than  D.  Lawyer,  Jr.,  had  when  he  entered*  The  convey- 
ances to  A.  Boyd  subsequently,  under  the  sheriff's  sales  against 
the  mortgagee,  D.  Lawyer,  Jr.,  gave  Boyd  no  better  or  larger 
estate  than  the  absolute  assignment  of  the  mortgage  conferred 
on  him. 

There  is  no  validity  in  the  objection,  that  the  remedy  of  Borst 
was  baired  by  lapse  of  time. 

The  mortgagee's  possession  commenced  in  or  about  May, 
1820.    On  the  3d  of  May,  1826,  A.  Boyd  assigned  the  mortgage 
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under  which  he  held  the  possession,  to  Messrs.  Ingold,  Boyd, 
and  Shepherd ;  and  on  the  23d  of  October,  1830,  the  mortgage 
was  re-assigned  to  W.  A.  Boyd,  with  Alexander  Boyd's  assent; 
These  transactions  are  decisive  that  the  mortgage  was  redeema- 
ble as  late  as  October,  1830 ;  and  although  the  mortgagor  was 
not  a  party  to  them,  he  may  avail  himself  of  the  evidence  which 
they  a£ford  of  the  nature  of  the  mortgagee's  interest  and  claim. 
{Smart  v.  Hunij  4  Ves.  478,  note  a ;  Hardy  v.  Reeves,  4  ibid* 
466,  479;  and  &  C.  nomine,  Hansard  v.  Hardy,  18  ibid.  456, 
459.) 

The  original  bill  was  filed  in  December,  1836,  so  that  the 
limitation  prescribed  by  the  revised  statutes,  was  no  bar,  even  if 
that  were  applicable.  In  Williamson  v.  Field,  which  was  a 
similar  case,  (decided  July  21,  1845,Xa)  I  held  that  the  revised 
statutes  did  not  apply. 

Another  objection  to  the  claim  made  by  the  original  bill,  is 
that  when  John  D.  Lawyer  conveyed  the  equity  of  redemption 
to  Martin  I.  Borst,  in  January,  1836,  the  lauds  were  held  ad- 
versely to  the  grantor. 

This  position  I  think  cannot  be  maintained.  A  mortgagee's 
possession,  at  any  period  within  twenty  years  from  his  entry,  so 
far  from  being  hostile  to  that  of  the  mortgagor,  is  in  equity 
deemed  a  possession  in  trust  for  him.  (4  Kent's  Com.  167,  2d 
ed. ;  Cholmondeley  v.  Clinton,  2  Merivale,  361.)  In  England, 
where  a  mortgage  conveys  the  entire  legal  estate,  the  possession 
of  the  mortgagor  was  never  deemed  adverse,  so  as  to  interfere 
with  the  mortgagee's  conveying  or  assigning  the  estate,  so  long 
as  his  remedy  on  the  mortgage  was  not  barred  oy  lapse  of  time. 
At  the  time  of  the  conveyance  from  John  D.  Lawyer  to  Borst, 
the  former  had  an  undoubted  right  to  redeem.  How,  then,  could 
Boyd's  possession  at  that  time  be  considered  as  adverse  ?  The 
mortgagee's  possession  is  just  as  consistent  with  the  mortgagor's 
title,  as  is  the  possession  of  the  latter  with  the  title  and  interest 
of  the  mortgagee.  .One  as  well  as  the  other,  may  in  time  ripen 
into  a  valid  hostile  title,  but  the  intermediate  possession  cannot 


<a)  Sinco  reported,  2  Sand.  Ch.  R.  533. 
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be  deemed  adverse,  so  far  as  to  defeat  or  impair  transfers  of  the 
existing  title  of  the  party  out  of  possession.  A  mortgagee  may 
work  a  disseisin,  but  I  apprehend  within  the  period  requisite  for 
barring  redemption,  that  can  only  be  done  by  some  direct,  open 
and  unequivocal  act,  in  hostility  to  the  title  of  the  mortgagor. 

On  this  point,  I  refer  to  Anon.  (3  Atkyns,  313  ;)  Havenden  v. 
Lord  Annesley,  (2  Sch.  &>  Lef.  637 ;)  Cholmondeley  v.  Clinton^ 
(2  Mer.  171,  357  to  360 ;)  Fenwick  v.  Macey's  Executors^  (I 
Dana,  280,  297,  299,  301.) 

These  views  dispose  of  the  defences  interposed  by  the  Boyd's. 
Zeilley  makes  no  objection  to  a  decree  which  will  leave  him  un- 
disturbed in  his  grant  from  Alexander  Boyd  ;  and  the  complain- 
ants assent  to  affirm  the  sale  to  Zeilley,  and  to  hold  Boyd 
responsible  for  the  purchase  money.  At  the  date  of  this  convey- 
ance, (January,  1831,)  Alexander  Boyd  was  in  equity,  the  prin- 
cipal mortgagee.  The  re-assignment  of  the  mortgage  to  W.  A. 
Boyd,  gave  him  no  greater  interest  than  to  the  extent  of  his 
advances  to  Boyd  and  Shepherd.  I  therefore  think  it  is  compe^ 
tent  for  the  complainants  to  ratify  the  sale  to  Zeilley,  in  the 
manner  proposed.  But  in  so  doing,  they  can  no  longer  claim 
an  account  for  the  rents  and  profits  of  that  portion  of  the  lands 
mortgaged,  from  and  after  the  conveyance  to  Zeilley.  The  pur- 
chase money  will  properly  apply  as  an  extinguishment  of  so 
much  of  the  mortgage  debt,  at  the  date  of  the  deed. 

Secofid.  The  next  inquiry  relates  to  the  right  of  the  complain- 
ants in  the  first  supplemental  suit  The  question  is  distinctly 
presented  in  reference  to  the  Boyd's,  whatever  may  be  the  case 
as  to  Ingold. 

Two  objections  are  made  to  the  title  of  Martin  I.  Borst's  as- 
signees. In  the  first  place,  it  is  said  that  the  premises  were  the 
subject  of  controversy  in  this  court,  at  the  time  of  the  assignment, 
and  were  not  in  the  possession  of  Borst.  Also,  that  it  was  void 
by  the  provision  against  buying  or  selling  the  titles  of  persons 
not  in  possession  of  lands.    (2  Rev.  Stat.  691,  }§  5  and  6.) 

What  I  have  already  said  in  respect  of  J.  D.  Lawyer's  con- 
veyance to  Borst,  disposes  of  this  objection.  And  I  might  add, 
as  to  the  sixth  section  of  the  statute  against  champerty,  that  an 
assignment  for  the  benefit  of  creditors,  can  scarcely  be  deemed  a 
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buying,  or  selling,  or  a  promise  or  covenant  to  convey,  within 
the  meaning  of  the  statute. 

Next,  it  is  said  that  the  assignees  took  no  estate,  but  only  a 
power  in  trust,  by  the  deed  to  them  ;  and  that  the  terms  of  the 
conveyance  were  not  sufficient  to  pass  the  right  or  interest  which 
Borst  had  in  these  premises. 

The  former  position  is  taken  on  the  clause  which  reserves  the 
surplus  to  the  assignor,  after  paying  all  his  debts.  Inasmuch  as 
the  law  would  give  this  to  him,  without  any  provision  in  the. 
assignment,  it  is  manifest  that  its  insertion  cannot  make  the  in- 
strument any  worse  than  if  it  were  omitted. 

As  to  the  other  ground,  it  is  urged  for  the  reason  that  the  as^ 
signment  describes  and  conveys  '<  real  estate  and  personal  prop- 
erty" only ;  whereas  Borst's  right  in  these  premises  was  a  mere 
equity,  growing  out  of  the  realty,  but  having  no  characteristic  of 
a  legal  right  or  title  to  land.  My  view  of  Borst's  right  is  wholly 
different.  It  is  true  it  was  the  equity  of  redemption^  but  in  our 
law  that  is  a  legal  estate,  until  it  is  barred  by  foreclosure  or 
otherwise,  which  may  be  conveyed  as  land,  and  sold  on  execu- 
tion, and  in  which  a  widow  is  entitled  to  dower.  Neither  the 
lapse  of  the  day  of  payment,  or  the  mortgagee's  being  in  possess- 
ion, aflfect  the  nature  of  the  mortgagor's  estate.  Whether  a 
mortgagee  by  those  events,  also  has  an  estate  upon  which  a 
judgment  may  become  a  lien,  is  a  question  arising  in  another 
part  of  this  case. 

I  am  satisfied  therefore  that  Martin  I.  Borst's  right  and  title 
vested  in  his  assignees. 

Third,  I  now  approach  the  second  supplemental  bill,  and  L 
meet  the  questions  of  form  and  of  parties,  which  were  raised  in 
respect  of  both  of  the  auxiliary  bills. 

Where  a  person  having  acquired  the  interest  of  a  party  to  a 
suit,  which  is  pending,  thinks  proper  himself  to  file  a  supplemen- 
tal bill ;  he  must  make  all  the  other  parties  to  the  original  bill, 
whether  complainants  or  defendants,  parties  to  his  supplemental 
bill.  (2  Barbour's  Ch.  Pr.  69;  3  Daniell's  Ch.  Pr.  166,  180; 
Binks  V.  Binksy  2  Bligh,  593 ;  Feary  v.  Stephenson,  1  Beavan, 
42.)  Therefore,  as  Martin  I.  Borst  retained  a  contingent  interest 
in  the  property,  he  was  a  necessary  party  in  both  of  the  bills 
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filed  by  his  assignees.    But  this  objection  as  to  Borst,  comes  too 
late  from  the  other  parties,  at  the  hearing. 

The  second  bill  filed  by  the  assignees,  must  be  regarded  as  an 
original  bill  in  the  nature  of  a  supplemental  bill,  as  against  Ingold, 
and  indeed  it  was,  as  to  him,  a  new  suit.  His  title,  although 
acquired  pendente  lite^  came  to  him  from  the  Mohawk  Bank, 
through  their  judgment,  which  if  it  were  a  lien  at  all,  was  a  lien 
before  the  original  bill  was  filed,  and  was  unaffected  by  that 
suit. 

The  Mohawk  Bank  should  have  been  a  party  to  the  original 
suit,  if  as  Ingold  claims,  their  judgment  were  a  lien.  (Story's 
Eq.  PI.  188.) 

The  defendant  Ingold,  having  succeeded  to  their  title,  stands 
in  the  same  situation  that  the  bank  would  have  done,  if  the  last 
bill  had  been  filed  against  the  bank,  as  still  retaining  the  lien. 
(3  Daniell's  C.  Pr.  176.)  This  being  so,  the  proceedings  and  tes- 
timony in  the  original  suit,  (except  so  far  as  they  are  introduced 
into  the  last  bill,)  do  not  affect  Ingold,  and  cannot  be  read  against 
him.  (2  Barb.  Ch.  Pr.  85 ;  3  DanieU's,  164, 189.)  If  Ingold  had 
succeeded  to  nothing  more  than  the  interest  which  A.  Boyd  had 
at  the  commencement  of  the  suit,  a  simple  supplemental  bill 
would  have  sufficed,  and  the  defendants  in  the  prior  suit  would 
not  have  been  necessary  parties.  But  as  the  case  stands,  1  think 
they  should  be  parties  defendant  with  Ingold.  (See  3  Daniell's 
178,  179 ;  2  Barbour,  86.)  ' 

There  is  the  further  reason  for  making  them  parties  in  this 
case,  that  W.  A.  Boyd  claims  an  interest  in  the  mortgage,  which 
may  conflict  with  that  of  Ingold,  in  decreeing  redemption. 

The  Mohawk  Bank  appears  to  be  a  necessary  party,  in  respect 
of  their  judgment,  in  connection  with  the  agreement  on  the  sale, 
by  A.  Boyd  to  Lyon  and  others.  The  latter  was  made  during 
the  pendency  of  the  suit,  but  the  bank's  lieu  existing  before 
the  suit,  was  the  consideration  of  the  provision  in  their  behalf  in 
the  agreements.  This  of  course  is  on  the  assumption  that  there 
was  a  lien  ;  and  Ingold's  claim  under  their  judgment  and  sale 
having  driven  the  complainants  to  make  him  a  party,  the  Mo- 
hawk Bank  is  a  proper  party  on  the  same  ground. 

I  do  not  determine  the  point  as  to  the  lien  of  the  Mohawk 
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Bank  judgment,  at  this  time,  because  the  suit  against  Ingold,  be* 
ing  an  original  suit,  must  needs  stand  over  to  have  the  proofs 
made  applicable  to  both  the  supplemental  and  the  original  suits. 
Some  of  the  evidence  before  me  applies  to  the  suit  against  Ingold, 
but  it  cannot  be  read  in  the  suits  against  the  Boyd's,  and  vice 
versa. 

In  respect  of  Lyon  and  the  other  purchasers  from  A.  Boyd,  in 
1S39,  a  supplemental  bill  against  such  purchasers  only,  would 
have  sufficed  ;  had  they  not  become  connected  with  the  Mohawk 
Bank  judgment. 

The  decree  to  be  entered  in  this  stage  of  the  suits,  may  declare 
the  right  of  Martin  I.  Borst's  assignees  to  redeem  the  lands  in 
question,  as  against  the  Boyd's  and  the  respective  purchasers 
from  A.  Boyd,  limiting  it  as  to  Zeiliey,  as  I  have  heretofore  sug- 
gested. And  it  may  provide  for  the  assignees  amending  their 
second  supplemental  bill,  by  bringing  in  the  proper  parties,  and 
in  such  other  manner  as  they  may  be  advised,  with  leave  to 
Ingold  to  answer  anew :  or  the  assignees  may  exhibit  a  new  sup- 
plemental bill  for  that  purpose.  All  questions  between  Ingold 
and  the  assignees,  will  be  reserved. 

The  only  objection  of  a  formal  nature,  which  was  taken  in 
Ingold's  answer,  is  that  the  Mohawk  Bank  should  have  been  a 
party  to  the  original  bill ;  but  as  this  is  well  taken,  and  the  dif- 
ficulties in  the  way  of  a  final  disposition  of  the  subject,  have 
chiefly  arisen  from  that  omission ;  I  thixUc  the  complainants  must 
pay  to  Ingold,  the  costs  of  the  hearing^^md  of  his  preparation  there- 
for.(a) 


(a)  In  Joly,  1846,  J.  Ingold  ligned  a  consent  that  the  complainants  might  take 
a  decree  for  redemption,  and  for  other  relief  as  court  might  deem  eqnitaUe,  and 
waived  any  objection  on  the  ground  of  the  want  of  proper  parties.  A  decree  (or 
redemption  was  made  accordingly. 
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LiTTBfts  teetamentary  were  granted  here,  to  the  executrix  named  in  the  will  of  a 
testator  whose  domicil  was  here,  but  who  died  daring  a  temporary  residence  at 
Carthagena  in  South  America.  H.  who  had  consigned  goods  to  him  at  that 
place,  proceeded  thither  and  obtained  from  the  United  States  Consul  such  pro- 
perty as  by  the  marks  he  was  satisfied  belonged  to  the  consignor.  H.  thereupon* 
suppressing  the  fact  of  the  existence  of  a  will  in  New  York,  obtained  a  grant  of 
administration  to  himself,  from  the  court  at  Carthagena,  and  under  that  grant, 
possessed  himself  of  the  testator's  effects  in  that  country.  In  a  suit  by  the  ex- 
ecutrix against  H-, 

Heldf  1.  That  H.  was  not  accountable  for  the  goods  delivered  to  him  by  the  con- 
sol,  there  being  no  reasonable  doubt  but  that  they  were  his  own. 

2.  That  the  administration  at  Carthagena,  was  entirely  ancillary  and  subordinate  to 
that  instituted  in  New  York  ;  and  that  the  foreign  administrator,  on  being  served 
with  process  here,  must  account  to  the  primary  legal  representative,  for  the  assets 
which  he  has  received  abroad. 

8.  That  this  court  will  not  interfere  with  the  course  of  administration  which  the 

.  foreign  tribunal  has  directed,  or  which  the  laws  there  prescribe ;  and  the  accoun- 
ting here,  will  be  limited  to  the  assets  remaining  after  the  payment  of  expenses* 
and  of  debts  in  the  foreign  state,  discharged  in  due  course. 

An  executrix  cannot  set  aside  transfers  of  property,  made  by  her  testator  without 
consideration,  for  the  purpose  of  defrauding  creditors. 

Thtt  case  of  Ordronaux  v.  Rey,  (3  Sand.  Ch.  R.  33,)  referred  to  and  confirmed. 

A  witness,  whose  examination  is  apparently  closed,  and  an  adjournment  taken  place, 
and  another  witness  been  examined  ;  cannot  be  recalled  by  the  party  for  whom 
he  has  testified,  and  examined  anew  on  the  subject  of  his  former  examination. 

Nor  can  a  party  reserve  the  right  to  recall  a  witness,  whose  examination  has  been 
proceeded  in  ;  without  the  consent  of  the  adverse  party,  unless  the  officer  taking 
(he  testimony  shall  so  direct  for  cause  shown. 
December  12,  1845 ;  May  7,  1846. 

The  bill  was  filed  by  Elizabeth  Ordronaux  against  Sebas- 
tian N»  Helie,  claiming  that  the  latter  had  possessed  himself  of  a 
very  large  amount  of  the  property  and  effects  of  her  late  hus- 
band, John  Ordronaux,  of  which  she  claimed  an  account  and 
payment  to  her.  She  claimed  such  payment  in  the  first  instance, 
on  the  ground  of  her  having  a  lien  and  priority  upon  all  the  ef- 
fects of  her  deceased  husband,  by  force  of  a  settlement  executed 
between  them  under  the  French  law,  on  their  marriage  in  Paris, 
in  1815 ;  she  being  at  that  time  a  resident  of  Paris,  and  bringing 
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to  the  marriage,  a  fortune  of  300,000  francs.  The  grounds  of 
this  claim  are  stated  at  large,  in  the  report  of  the  case  of  Ord- 
ronaux V.  Rey^  (2  Sand.  Gh.  R.  33,)  to  which  reference  is  made 
for  the  facts. 

The  complainant  made  a  further  claim  as  executrix  of  the  last 
will  and  testament  of  her  husband,  executed  here,  and  dated  De- 
cember 29, 1827.  John  Ordronaux  was  domiciled  in  the  city  of 
New  York  before  his  marriage,  and  from  thence  till  his  death. 
In  November,, 1839,  he  proceeded  to  Carthagenain  South  Amer- 
ica, leaving  his  family  in  New  York,  and  continued  there  until 
bis  death  in  August,  1841.  The  surrogate  of  the  county  of  New 
York,  granted  letters  testamentary  to  his  widow. 

The  defendant  married  a  daughter  of  the  testator,  who  is  dead 
leaving  issue. 

A  part  of  the  claim  made  upon  the  defendant,  was  in  respect 
of  dealings  and  transactions  between  him  and  Ordronaux,  rel- 
ative to  which  a  great  mass  of  testimony  was  presented,  but  un- 
der the  view  of  the  point  taken  b^  the  court,  it  is  unnecessary  to 
state  any  portion  of  it  here. 

it  should  be  noticed  however,  that  Ordronaux  in  1837,  became 
insolvent,  and  many  of  the  alleged  transfers,  if  in  fact  made  to 
Helie  for  his  benefit,  must  have  been  in  fraud  of  creditors. 

After  Ordronaux  went  to  South  America,  Helie  made  several 
consignments  of  goods  to  him  for  sale,  and  to  a  large  amount. 

On  the  death  of  Ordronaux  being  made  known  in  New  Yo/k, 
the  will  of  1827,  was  presented  for  probate,  and  Helie  opposed 
its  admission.  In  December,  1841,  he  departed  for  Carthagena. 
On  his  arrival,  he  applied  to  the  consul  of  the  United  States  for 
the  goods  left' in  Ordronaux's  hands  at  his  death,  and  the  consul 
delivered  the  same -to  him,  so  far  as  his  right  could  be  identified 
by  the  marks  on  the  goods. 

He  then  petitioned  the  court  at  Carthagena,  for  letters  of  ad- 
ministration of  Ordronaux's  effects,  stating  that  he  was  a  son-ior 
law  of  O.,  and  making  no  allusion  to  any  testamentary  disposition. 
Letters  were  granted  to  him  in  accordance  with  his  petition,  the 
judgment  of  the  court  reciting  that  it  was  for  the  want  of  any 
personal  representative,  legal  or  testamentary. 

By  force  of  this  administration,  Helie  became  possessed  of  all 
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the  residue  ofthe  property  and  effects  which  were  in  Ordronaux's 
possession  at  Carthagena.  A  great  portion  of  this  residue,  Helie 
claimed  in  his  own  right,  as  being  the  proceeds  of  his  goods  con- 
signed to  O.  for  sale.  The  administration  in  Carthagena  was 
granted  February  6,  1842 :  And  letters  testamentary  were  final- 
ly granted  to  the  complainant  by  the  surrogate  of  New  York,  on 
the  5th  day  of  April,  1842. 

These  facts,  with  some  that  are  stated  in  the  opinion  of  the 
court,  will  sufSce  for  a  proper  understanding  of  the  decision. 

Two  questions  of  practice,  upon  the  recalling  of  witnesses 
for  a  further  examination,  will  be  found  fully  set  forth  in  the 
opinion. 

W.  Curtis  Noyes,  for  the  complainant. 

C  B.  Moore  and  F.  B.  Cuttings  for  the  defendant. 

The  Assistant  Yice-Chan6ellor. — I  will  first  dispose  of 
the  motion  to  suppress  certain  portions  of  the  testimony. 

1.  The  re-examination  of  Mr.  Yerren.  Mr.  Y.  was  examined 
on  the  12th  October^  1843,  in  behalf  of  the  complainant,  and 
was  cross-examined,  and  his  testimony  apparently  closed.  The 
complainant  on  the  same  day  called  and  examined  another  wit- 
ness, and  the  examination  was  then  adjourned  to  October  16th. 
On  that  day  Mr.  Yerren  appeared  with  the  complainant,  and  de- 
sired to  correct  his  testimony  previously  given.  To  this  no  ob- 
jection was  made,  and  he  proceeded  to  make  the  correction. 
The  complainant  followed  it  with  a  question  to  which  the  defen- 
dant objected  on  the  ground  that  his  examination  was  closed, 
mid  the  examiner  sustained  the  objection  ;  but  the  complainant 
insisting,  the  question  was  put.  It  did  not  relate  to  any  new 
matter  or  to  matter  arising  out  of  the  testimony  of  other  wit- 
nesses. 

I  think  the  further  examination  must  be  suppressed.  The  tes- 
timony of  the  witness  was  undoubtedly  closed  on  the  previous 
occasion,  and  the  complainant  was  not  at  Uberty  to  call  him  again 
to  the  subject  matter  of  the  question  put  after  his  explanation, 
without  the  leave  of  the  court. 
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The  further  cross-examination  of  course  falls  with  the  re-ex- 
amination upon  which  it  ensued. 

2.  The  testimony  of  Pierre  Hombert.  Hombert  was  called 
and  examined  by  the  complainant,  on  the  16th  of  October.  The 
examiner  adjourned  till  the  next  day,  and  then  the  complainant 
produced  and  examined  Mr.  Bouchaud.  After  his  deposition 
was  closed,  she  recalled  Hombert,  and  proceeded  with  his  depo- 
sition. He  was  cross-examined,  then  re-examined  twice,  with 
an  intervening  cross-examination,  and  then  was  cross-examined 
a  third  time.  The  complainant's  counsel  thereupon  stated  that 
he  reserved  the  right  to  recall  and  re-examine  Hombert  at  a  fu- 
ture time,  to  which  the  defendant  refused  to  assent  After  this 
seven  other  witnesses  were  produced  and  examined  by  the  com* 
plainant,  and  some  others  were  further  examined,  when  at  length, 
on  the  17th  of  November,  1843,  Hombert  was  recalled  on  her 
pcurt,  and  offered  for  another  re-examination.  The  defendant 
objected  to  his  further  examination,  but  the  complainant  pro- 
ceeded with  it. 

The  subsequent  examination  of  other  witnesses,  shows  that 
Hombert's  deposition  was  closed  on  the  I7th  of  October.  The 
parties  have  no  right  in  defiance  of  the  84th  Rule  of  the  court, 
to  recall  witnesses  in  the  manner  that  was  pursued  in  this  in- 
stance, and  the  assumption  and  attempted  reservation  of  such  a 
right  by  the  complainant,  at  the  close  of  Hombert's  testimony  on 
the  17th  of  October,  does  not  affect  the  question  in  the  least. 
The  further  examination  of  Hombert  after  that  day,  was  mani- 
festly improper,  and  it  must  be  suppressed. 

The  complainant  claims  relief  on  two  entirely  distinct  grounds. 
First,  as  a  preferred  creditor,  having  a  lien  upon  all  her  late 
husband's  property,  by  force  of  the  French  Marriage  Settlement ; 
and  secondly,  as  the  executrix  of  his  last  will  and  testament.  - 

I.  As  to  the  settlement,  it  was  before  me  in  Ordronaux  r. 
jRey,  (August  2, 1844,)  not  yet  reported  ;(a)  and  I  decided  that 
Ihe  complainant  had  no  such  lien  as  is  now  claimed,  and  that 


{a)  Now  reported,  2  Sand,  Ch,  R  33. 
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she  is  not  entitled  to  a  preference  over  other  creditors  of  John 
Ordronaux. 

This  renders  it  unnecessary  for  me  to  examine  the  points  made 
by  the  defendant's  counsel,  upon  the  sufficiency  of  the  testimony 
introduced,  to  prove  the  marriage  settlement. 

II.  The  remaining  claim  made  by  the  complainant,  is  in  her 
capacity  of  executrix  of  J.  Ordronaux. 

The  demands  which  occupy  so  great  a  space  in  the  pleadings 
and  testimony,  are  founded  upon  alleged  transfers  of  property  by 
Ordronaux  to  the  defendant,  on  a  secret  trust  for  O.,  and  for  the 
purposeof  defeating  the  complainant's  rights  and  claims  under 
her  marriage  settlement.  She  has  not  established  such  a  stand- 
ing as  a  creditor,  as  will  enable  her  to  set  aside  these  transfers, 
if  their  existence  and  design  were  fully  proved.  Nor  is  her  bill 
filed  in  behalf  of  the  creditors  at  large,  as  well  as  herself,  so  as 
to  warrant  the  court  in  treating  it  as  a  suit  by  creditors,  to  avoid 
fraudulent  sales  and  conveyances.  The  suit  is  to  be  regarded 
as  prosecuted  by  the  personal  representative  of  John  Ordronaux ; 
and  in  that  view,  it  is  difficult  to  perceive  on  what  principle  the 
court  can  be  called  upon  to  vacate  his  acts,  however  fraudulent 
they  may  have  been  against  his  creditors.  Neither  the  common 
law  nor  the  statute,  avoids  such  acts,  as  against  the  party  or  his 
representatives. 

Without  resting  upon  this  point,  I  am  prepared  to  say,  after 
an  attentive  examination  of  the  testimony,  that  it  fails  to  over^ 
come  the  defendant's  answer.  Even  if  the  answer  were  not 
responsive  to  the  bill,  it  would  be  unsafe  to  charge  a  party  upon 
such  testimony.  Ordronaux  and  Helie  are  shown  to  have  had 
extensive  business  transactions,  in  which  there  were  necessarily 
large  payments  on  both  sides.  From  their  relationship,  it  was 
natural  that  less  care  should  be  taken  by  both,  to  preserve  the 
evidence  of  their  respective  payments  and  claims ;  while  it  was 
equally  probable  that  there  was  a  frequent  interchange  of  the 
checks,  notes  and  bills  of  each,  for  the  accommodation  of  the 
other,  of  which  in  their  mutual  confidence,  no  formal  entries 
were  made.  Under  such  circumstances  of  fact  and  probability, 
and  after  so  great  a  lapse  of  time,  the  testimony  relied  upon  by 
the  complainant,  is  altogether  too  vague,  indefinite  and  general, 
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to  enable  this  court  to  decide  that  the  defendant  is  liable  to  ac  - 
count,  either  as  the  debtor,  or  the  trustee  of  Qrdronauz. 

I  must  decide  against  tlie  complainant,  in  respect  of  all  the 
claims  brought  forward  in  the  bill  prior  to  the  death  of  Ordro- 
naux. 

A  distinct  and  interesting  branch  of  the  case,  arises  upon  ihe 
proceedings  of  the  defendant  at  Carthagena,  and  in  its  vicinity, 
after  the  death  of  Ordronaux. 

It  appears  that  certain  merchandise  in  the  possession  of  Or- 
dronaux when  be  died,  was  delivered  to  the  defendant  by  the 
United  States  consul,  on  the  defendant's  claim  that  it  was  his 
property,  before  any  administration  was  granted  at  Garthagena. 
This  property  was  so  identified  by  the  marks  remaining  upon  it, 
that  the  consul  was  satisfied  of  the  validity  of  the  defendant's 
claim.  His  answer,  responsive  to  the  bill,  asserts  such  claim ;  he 
has  proved  that  he  made  large  consignments  of  merchandise 
apparently  his  own,  to  Ordronaux  at  Garthagena ;  and  the  com- 
plainant has  not  shown  any  reasonable  ground  for  doubting,  that 
the  merchandise  delivered  to  him  before  the  administration,  was 
his  own  property. 

I  do  not  think  that  he  should  be  required  to  account  for  this 
portion  of  the  effects  which  he  received  at  Garthagena. 

The  effects  which  he  obtained  by  means  of  the  letters  of  ad- 
ministration, stand  upon  a  difiA-ent  footing.  The  very  circum- 
stance that  he  thus  obtained  them,  makes  it  incumbent  upon 
him  to  account  for  them,  and  to  show  that  although  they  came 
to  his  hands  as  the  legal  representative  of  Ordronaux,  they  are 
in  truth  his  own  property.  The  manner  in  which  he  secured 
the  grant  of  administration,  ought  to  m^ake  any  court  entertaining 
the  subject,  the  more  vigilant  to  require  from  him  a  full  and  sat- 
isfactory account  of  his  proceedings  under  the  grant.  It  cannot 
be  denied  that  he  stole  a  march  upon  the  executrix  of  Ordro- 
naux, in  taking  out  these  letters  of  administmtion ;  and  that  he 
concealed  from  the  court  at  Garthagena,  the  important  fact  that 
Ordronaux  left  a  last  will  and  testament.  Whether  the  will  was 
executed  in  a  form  which  would  entitle  it  to  respect  in  that  court, 
is  not  material  to  this  inquiry.  It  suffices  that  the  existence  of 
n  testamentary  disposition,  claimed  to  be  valid,  was  a  circum>- 
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Stance  which  would  evidently  have  retarded,  if  not  defeated,  his 
claim  to  the  administration. 

I  feel  no  hesitation  in  holding  that  the  defendant  must  account 
for  all  the  effects  which  he  received  at  Carthagena,  and  in  South 
America,  which  were  in  the  possession  or  charge  of  Ordronaux 
at  his  death,  with  the  single  exception  of  those  delivered  to  the 
defendant  by  the  consul  prior  to  the  grant  of  administration. 

The  inquiry  remains,  can  he  be  compelled  to  account  in  this 
tribunal  ?  It  is  clear  that  the  domicil  of  John  Ordronauz  was 
in  this  city,  and  was  not  changed  by  his  residence  in  Carthagena. 
Indeed,  in  the  proceedings  there  upon  conferring  administration, 
he  is  described  as  "  a  foreigner,"  and  as  such  the  notices  are  given 
to  the  consul  of  "  his  country,"  that  is,  the  United  States.  Aside 
from  the  superior  authority  conferred  by  his  will,  it  is  plain  that 
the  complainant  is  his  chief  and  principal  legal  representative, 
and  that  the  administration  at  Carthagena,  was  entirely  ancillary 
and  subordinate  to  that  instituted  here. 

On  this  ground,  the  law  appears  to  be  well  settled  in  this  state, 
that  the  foreign  administrator,  his  person  being  within  the  juris- 
diction of  this  court,  may  be  compelled  to  account  here  to  the 
primary  legal  representative,  for  the  assets  which  he  has  received 
abroad.  Not  that  this  court  will  interfere  with  the  course  of  ad* 
ministration  which  the  foreign  tribunal  has  directed,  or  which  the 
laws  there  prescribe.  But  forHhogissets  remaining  after  the  pay- 
ment of  expenses,  and  the  discharge  of  debts  in  due  course,  in 
the  foreign  state ;  this  court  will  hold  the  administrator  there 
appointed,  accountable  when  found  here,  to  the  executor  or  other 
primary  representative  of  the  decedent.  It  is  scarcely  necessary 
to  say,  that  this  jurisdiction  would  not  be  exercised,  when  the 
foreign  administrator  has  (uUy  discharged  his  functions  in  the 
country  where  he  was  appointed,  and  has  no  effects  for  which 
he  would  there  be  held  accountable.  For  the  principle  which 
governs  this  case,  I  refer  to  McNamara  v.  Dwyer^  (7  Paige,  239 ;) 
Dawes  v.  Head,  (3  Pick.  128 ;)  Story's  Conflict  of  Laws,  §  514, 
514  a.  6.,  618. 

The  supplemental  bill  appears  to  have  failed  in  its  principal 
objects.  Nevertheless,  as  there  is  to  be  an  account,  and  some  of 
the  matters  specified  in  the  supplemental  bill  will  enter  into  the 
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account,  I  will  not  at  this  time  dispose  of  the  question  of  costs 
on  that  bill. 

There  must  be  a  decree  for  an  account,  restricted  so  as  to  con- 
form to  the  views  which  I  have  expressed ;  and  all  further 
questions  and  directions  will  be  reserved. 


HowLAND  and  others,  Executors  of  Hone,  v.  Heckschek  and 

others. 

In  Bettling  a  debt  dae  to  an  intestate,  from  one  of  hit  children  and  next  of  kin  who 
is  insolvent,  the  intestate  havinfr  left  a  widow  and  nine  children,  there  must  be 
credited  to  such  child,  one-ninth  of  two  thirds  of  the  personal  estate ;  his  debt 
being  included  as  a  part  of  the  assets.  If  the  debt  exceed  bis  distributive  sharoj 
it  will  be  deemed  assets  to  the  extent  of  such  share. 

Where  the  widow  of  the  intestate  died  before  distribution,'  and  such  insolvent 
child  became  entitled  to  share  in  her  estate,  as  one  of  her  legatees  and  next  of 
kin ;  it  was  heldt  that  the  legal  representatives  of  the  intestate  lather,  could  not 
withhold  from  the  widow's  administrator,  any  part  of  her  third  of  the  peiwmal 
property  of  the  intestate,  in  order  to  apply  it  to  the  debt  due  to  the  latter  from 
the  insolvent  next  of  kin.  , 

Though  the  widow  of  an  intestate  may  accept  her  third  of  the  personal  ^estate  in 
stocks,  securities  or  movable ;  she  has  no  right  or  title  to  a  third  of  any  specific 
chattel  or  thing  in  action ;  and  she  cannot  be  compelled  to  receive  either  one  or 
the  other,  or  any  thing  but  money. 

She  ii  in  no  sense,  (prior  to  such  a  distinct  acceptance,}  a  creditor  of  persons  who 
stand  as  debtors  to  the  intestate. 

The  principal  trusts  of  the  will  of  a  decedent,  havmg  been  declared  void  by  a  vice- 
chancellor,  some  yean  after  Ub  death  ;  the  payments  made  under  it  being  sano- 
tioned  by  the  decree,  and  the  widow  being  directed  to  elect  between  her  dower 
and  certain  valid  provisions  made  for  her  by  the  will ;  appeals  were  taken  from 
the  decree,  which  protracted  the  suit ;  pending  the  appeals,  the  executon  continu- 
ed to  pay  and  keep  their  accounts  as  before ;  and  the  widow  neglected  to  make 
her  election,  and  died  before  the  decision,  which  was  an  affirmance  of  the  decree. 
In  a  suit  between  the  executors,  and  the  assignees  of  one  of  the  next  of  kin, 
Held,  1.  That  the  latter  could  not  object  to  payments  made  under  the  will,  prior 
to  the  decree. 

fL  That  the  payments  according  to  the  will  subsequent  to  the  vice-chancellor's  de- 
cree, were  not  valid,  and  must  be  disallowed.  And  3.  That  the  vice-chancellor, 
to  whom  the  suit  on  the  will  was  remitted  by  the  appellate  court,  had  juriadio- 
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tioH  to  peimit  the  widow's  sdminiBtntor  to  make  the  election  granted  to  her,  al- 
though the  time  limited  for  her  election  elapsed  in  her  lifetime. 
Where  one  of  the  next  of  kin«  being  largely  indebted  to  the  estate,  made  an  assign- 
ment for  creditors  preferring  that  debt,  and  the  executors  besides  having  his  dis- 
tribative  share,  held  a  large  fund  set  apart  to  meet  legacies  which  were  not  yet 
payable,  and  the  periods  of  payment  were  in  part  contingent ;  it  was  held,  that 
the  executors  after  applying  to  the  debt  his  share  of  the  assets  in  hand,  must  also 
apply  the  reasonable  value  of  his  interest  in  the  surplus  of  the  legacy  fund,  be- 
fore enforcing  payment  of  the  balance  of  his  debt  from  the  assignees. 
February  10, 11 ;  May  20,  1846. 


The  bill  was  filed  in  September,  1841,  by  the  executors  of 
John  Hone,  deceased,  against  Charles  A.  Heckscher  and  John 
Aspiuwall,  assignees  of  Isaac  S.  Hone,  and  John  Aspinwall  as 
administrator  of  Mrs.  Joanna,  the  widow  of  John  Hone.  The 
following  are  the  material  circumstances  on  which  the  judgment 
of  the  court  was  pronounced ;  as  ascejtained  from  the  pleadings 
and  proofs. 

John  Hone  died  in  April,  1832,  seised  and  possessed  of  a  very 
large  real  and  personal  estate,  leaving  a  widow,  and  seven  chil- 
dien  and  the  descendants  of  two  deceased  children,  his  heirs  at 
law.  Isaac  S.  Hone  was  ope  of  his  children.  He  also  left  a  will 
dated  in  July,  1831,  by  which  he  gave  to  his  wife  an  annuity, 
his  plate,  furniture  &;c.,  and  a  life  estate  in  his  mansion.  By  a 
codicil  in  August,  1831,  he  gave  $6000,  to  each  of  his  unmarried 
grand-children  living  at  his  death,  payable  on  their  attaining 
twenty-one  or  marrying;  and  he  made  a  special  bequest  of  a  sum 
of  $30,000.  He  gave  all  the  residue  of  his  estate  to  his  execu- 
tors, upon  trusts;  by  which  they  were  to  keep  the  property 
together,  divide  the  accruing  income  ftmong  the  nine  branches 
of  his  family,  and  at  the  end  of  twenty-One  years,  or  as  soon 
thereafter  as  the  executors  should  deem  discreet,  they  were  to  di- 
vide the  whole  estate  equally  among  the  heirs,  per  stirpes. 

Prior  to  1836,  a  bill  was  filed  to  obtain  a  construction  of  the 
will  by  diis  court,  the  result  of  which  was,  that  the  trusts  of  the 
will  as  to  the  residue  of  the  estate  were  adjudged  to  be  void,  by 
the  vice-chancellor  of  the  first  circuit,  and  an  intestacy  was  de- 
clared in  respect  of  all  his  property,  except  the  special  bequest 
and  the  provisions  for  his  widow  and  his  unmarried  grand-chil- 
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dren.  The  annuity  to  the  widow  fell  with  the  trust  estate,  and 
as  to  the  other  bequests  for  her  benefit,  she  was  directed  to  elect 
between  them  and  her  right  of  dower  within  ninety  days  after 
service  of  a  copy  of  the  decree.  By  the  decree,  the  payments 
made  by  the  executors  under  the  will,  in  respect  of  the  income 
of  the  estate,  were  not  to  be  disturbed.  The  decree  of  the  vice- 
chancellor  (which  was  affirmed,)  was  made  May  15,  1837.  For 
a  report  of  the  decision  before  the  chancellor,  see  Hone  v.  Van 
Schaickj  (7  Paige,  221 ;)  and  in  the  court  of  errors,  S.  C.  20  Wend. 
564.  The  executors  nevertheless,  continued  to  pay  under  the 
will,  until  the  decision  in  the  court  of  last  resort,  which  was  made 
late  in  December,  1838. 

On  the  5th  of  August,  1836,  Isaac  S.  Hone,  executed  an  assign- 
ment of  all  his  share  of  his  father's  estate,  to  Messrs.  Heckscher 
and  Aspinwall,  in  trust,  to  pay  first,  a  debt  of  over  $32,000,  due 
from  him  to  the  estate  of  his  father,  and  then  to  distribute  the 
remainder  among  certain  other  of  his  creditors.  His  assignees 
were  made  parties  to  the  pending  suit  for  the  construction  of 
John  Hone's  will,  and  appealed  from  portions  of  the  vice-chan- 
cellor's decree. 

Mrs.  Joanna  Hone,  the  widow  of  the  testator,  died  April  2, 
1838,  and  Mr.  Aspinwall  became  her  administrator.  She  made 
no  election  in  respect  of  her  dower,  in  her  lifetime.  After  the 
suit  for  the  construction  of  the  will  was  finally  decided  and  re- 
mitted to  the  vice-chancdlor,  an  application  was  made  to  him, 
on  notice  to  the  assignees  of  I.  S.  Hone,  and  the  other  parties,  for 
a  direction  to  her  administrator  to  make  the  election  prescribed 
in  the  decree  ;  and  an  order  was  thereupon  made,  July  8,  1839^ 
directing  him  to  make  such  election  ;  and  within  the  period  limi- 
ted, he  elected  to  waive  the  bequests  in  the  will,  and  take  her 
dower  and  distributive  share  of  the  estate. 

In  passing  the  accounts  of  the  executors  before  the  master,  un- 
der the  decree  in  the  will  suit,  a  fund  of  more  than  $100,000,  was 
permitted  to  remain  in  their  hands,  to  meet  the  legacies  to  the  un- 
married grand  children ;  of  whom  eighteen  who  were  living  at 
the  testator's  death,  bad  not  become  entitled  to  receive  their  lega- 
cies, when  the  proofs  in  this  cause  were  taken. 

Serious  questions  arose  respecting  the  debt  of  I.  S.  Hone  to  his 
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father's  estate,  and  his  interest  as  heir  and  next  of  kin  in  that^ 
as  well  as  his  mother's  pro})erty.  His  assignees  received  his 
share  of  the  real  estate  of  his  father,  but  had  not  come  into  the 
possession  of  any  part  of  the  personal  property.  The  assignees 
contended,  that  in  stating  the  account  between  Isaac  S.  Hone 
and  the  executors  of  John  Hone,  the  form^  was  to  be  credited 
with  ooe-ninth  of  such  indebtedness,  it  being  his  proportion  of 
all  of  the  tatter's  personal  estate  as  one  of  the  next  of  kin.  That 
he  should  have  the  benefit  of  all  credits  entered  to  him  in  the  ac- 
counts of  the  executors,  so  long  as  they  acted  under  the  will,  as 
well  after  the  vice-chancellor's  decree  as  before,  and  whether 
arising  from  real  or  personal  estate  :  That  he  was  also  to  be  cred- 
ited with  one-ninth  of  all  the  moneys  and  property  of  the  es- 
tate of  John  Hone,  remaining  with  the  executors,  including  his 
interest  in  the  probable  surplus  of  the  legacy  fund.  And  the 
widow's  third  of  the  personal  estate,  not  having  been  paid  over 
to  her,  or  her  administrator,  they  further  insisted  that  I.  S.  Hone's 
account  was  to  be  credited  with  his  share  of  such  third  part,  to 
which  he  was  entitled  as  her  legatee  or  next  of  kin.  They  ob- 
jected also  that  the  vice-chancellor's  order,  permitting  her  admin- 
istrator to  make  the  election  prescribed  in  the  decree  setting  aside 
the  will,  was  invalid,  and  inoperative,  because  the  order  was  al- 
leged to  have  been  made  ex  partej  the  time  for  making  such 
election  bad  elapsed,  the  decree  had  become  the  decree  of  the 
chancellor  and  the  court  of  errors,  and  the  vice  chancellor  coakl 
not  enlarge  or  alter  it ;  and  by  receiving  her  annuity  after 
the  decree,  she  had  declared  her  election  to  adhere  to  the  provi- 
sions made  for  her  by  the  will. 

On  the  other  hand,  the  execotors  contended  that  the  proper 
credit  to  be  made  for  I.  S.  Hone's  interest  in  his  father's  estate  as 
next  of  kin  was  one-ninth  of  two-thirds,  instead  of  one-ninth  of 
the  personal  estate,  and  the  same  proportion  of  the  rents  of  the 
real  estate :  And  that  the  execotors  of  John  Hone  had  no  con- 
trol over  I.  S.  Hcfne's  right  or  interest  as  legatee  or  next  of  Mn, 
in  bis  mother's  estate,  and  could  not  withhold  her  share  of  the 
testator's  personal  assets  from  her  administrator,  on  the  ground 
that  a  part  of  it  would  belong  to  I.  S.  Hone,  and  he  was  indebted 
in  a  greater  sum  to  his  father's  executors.    They  also  insisted 
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that  the  payments  made  by  them  prior  to  the  affirmance  of  the 
decree,  were  valid  and  proper.  Some  other  questions  of  minor 
importance,  were  presented  by  the  respective  parties,  which  are 
noticed  in  the  opinion  of  the  court. 

After  the  cause  was  at  issue,  a  reference  to  a  master  was  or- 
dered by  consent,  with  authority  to  him,  to  take  testimony,  and 
state  the  accounts  between  the  parties.  After  proceeding  under 
this  order  for  a  time,  it  became  apparent  that  it  would  be  imprac- 
ticable to  make  any  substantial  progress,  until  some  of  the  lead- 
ing principles  of  the  accounting  were  settled  by  the  court ;  and 
the  parties  agreed  to  bring  the  cause  to  a  hearing,  for  directions 
in  the  premises ;  using  the  testimony  before  the  master  as  testi- 
mony in  the  cause,  together  with  certain  documentary  evidence 
agreed  upon.    In  this  manner  the  case  came  on  to  be  beard. 

E.  Sandford,  and  /.  AnthoUj  for  the  complainants. 

W.  M.  Evarta  and  J.  Prescott  Hall^  for  the  assignees  of  I.  S. 
Hone. 

M.  S.  Bidwell,  for  Mrs.  Hone's  administrator. 

The  Assistant  Yice-Obancbllor.— The  order  enabling 
Mrs.  Joanna  Hone's  administrator  to  make  the  election  granted 
to  her  in  the  decree  of  the  vice-chancellor,  avoiding  the  trusts  of 
her  husband's  will,  was  made  in  a  suit  to  which  the  defendants 
were  parties.  If  it  were  irregular  or  erroneous,  they  should 
have  proceeded  to  correct  it  in  that  suit.  It  cannot  be  questioned 
collaterally.  The  election  to  take  her  dower,  instead  of  the  lega- 
cy and  other  provisions  in  lieu  of  it,  must  be  deemed  valid  ;  and 
it  has  relation  to  the  date  of  the  original  decree,  May  15th,  1837. 
The  payments  made  to  Mrs.  Hone  under  the  will  prior  to  that 
date,  are  legalized  by  the  decree,  and  are  not  to  be  disturbed. 

For  the  same  reason,  the  complainants  are  not  to  go  back  of 
the  era  of  that  decree,  in  correcting  the  credits  which  they  have 
made  to  Isaac  S.  Hone,  for  his  dividends  payable  from  the  estate. 
The  decree  expressly  confirmed  their  distribution  of  the  income. 
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and  the  evidence  shows  that  this  direction  was  carried  out  in 
their  accounting  before  the  master. 

That  accounting  is  not  however  to  prevent  the  proper  adjust- 
ment of  the  credits  made  upon  their  books  to  Isaac  S.  Hone, 
since  May  15th,  1837.  The  decree  avoiding  the  trusts,  has  ever 
since  been  in  force,  and  there  is  nothing  m  the  case  which  war- 
ranted the  trustees  and  executors  in  making  payments  in  con- 
formity to  those  trusts,  after  that  day.  All  the  payments  made 
since,  must  be  applied  and  settled  in  conformity  to  the  rights  of 
all  the  parties.consequent  upon  the  intestacy  then  established. 

Applying  these  principles,  how  much  have  the  complainants 
received  on  account  of  Isaac  S.  Hone's  debt  to  John  Hone,  and 
how  much  have  they  in  hand,  or  should  they  have  retained,  be- 
longing to  Isaac  S.  Hone,  and  which  they  had  a  right  to  apply 
towards  that  debt  ? 

The  wide  difference  between  the  views  of  the  complainants 
and  those  of  the  assignees,  is  owing  to  the  death  of  Mrs.  Joanna  | 

Hone,  and  the  consequent  succession  of  Isaac  S.  Hone  to  a  part 
of  her  estate,  together  with  the  circumstance  that  at  her  death,  a 
great  part  of  her  property  was  still  in  the  hands  of  the  complain- 
ants, as  executors  of  John  Hone. 

I  have  been  unable  to  perceive  why  these  facts  should  affect 
the  account  between  the  executors  and  Isaac,  or  how  they  caa 
diminish  his  debt  to  the  estate.  When  the  assignment  was  exe- 
cuted to  Messrs.  Heckscher  and  Aspinwall,  Isaac  S.  Hone,  (as 
was  afterwards  shown  by  the  decree  of  May  15,  1837,)  was 
entitled  to  one-ninth  part  of  his  father's  real  estate,  subject  to  his 
mothers  dower,  and  to  one-ninth  of  two-third  parts  of  his  father's 
personal  estate,  after  the  payment  of  his  valid  legacies.  The 
other  third  of  the  personal  property  belonged  to  Mrs.  Hone  abso- 
lutely. The  assignment  transferred  these  interests  of  Isaac  S. 
Hone,  and  nothing  more,  to  his  co-defendants. 

Now  the  complainants  have  never  had  in  their  hands,  belonguig 
to  Isaac  S.  Hone,  any  more  than  one-ninth  of  two-thirds  of  the 
personal  property.  While  the  widow  lived,  the  other  third  be- 
longed to  her.  On  her  death,  it  passed  to  her  executor  or  ad-  , 
ministrator.  He  had  a  perfect  right  to  demand  it  from  the 
complainants.    They  could  not  resist  the  administrator's  demand, 
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by  showing  that  Isaac  was  indehted  to  them  in  a  large  sum,  and 
that  he  would  be  entitled  to  receive  a  like  sum  from  the  admin- 
istrator, as  legatee  or  next  of  kin  of  his  mother. 

In  the  strongest  point  of  view  in  which  the  <defeYidants  can 
present  it,  the  case  is  this.  The  complainants  owe  to  Mrs. 
Hone's  administrator,  one-third  of  their  testator's  personal  prop- 
erty, which  third  I  will  assume  to  be  $80,000.  The  adminis- 
trator is  bound  to  pay  one-ninth  of  that  sum  to  Isaac,  and  I  will 
call  that  a  debt  from  him  to  Isaac  of  $9000.  Isaac  owes  to  the 
complainants,  as  such  executors,  $18,000,  for  example.  And 
upon  this  it  is  claimed,  that  the  complainants  may  retain  from 
the  administrator,  towards  Isaac's  debt,  the  $9000  which  the 
administrator  is  to  pay  the  latter ;  or  in  other  words,  they  may 
pay  $9U00  of  their  debt  to  the-  administrator,  in  Isaac's  debt  to 
them.  Thus  making  an  offset  of  Isaac's  debt  to  their  own  credi- 
tor, because  the  latter  is  Isaac's  debtor. 

It  seems  manifest  to  me  that  no  such  right  of  set-off  exists, 
either  at  law  or  in  equity.  If,  on  his  mother's  death,  Isaac  8. 
Hone  had  sold  his  interest  in  her  estate ;  or,  as  was  stated  to  be 
the  fact  in  this  case,  had  assigned  it  for  the  benefit  of  creditors  ; 
such  an  offset  as  is  attempted  here,  would  not  avail  the  adminis- 
trator in  a  suit  by  his  vendee  or  assignee. 

It  was  urged  that  Isaac's  debt  to  his  father's  estate,  was  a  com- 
ponent part  of  his  mother's  third  of  the  personalty,  and  as  such 
came  to  her  administrator.  But  this  is  not  true  in  point  of  law. 
Mrs.  Hone  was  entitled  to  a  third,  not  in  this  or  that  specific 
stock,  security  or  debt,  in  which  the  personalty  happened  to  be 
at  the  testator's  death ;  but  to  mon^y.  She  might  accept  stock  or 
securities,  but  she  could  neither  compel  their  delivery,  or  be 
compelled  to  take  them.  Isaac  S.  Hone  was  never  a  debtor  to 
her,  or  tp  her  administrator,  in  respect  of  this  debt,  either  legally 
or  equitably.  So  far  as  it  was  collected,  she  was  entitled  to  her 
third  of  the  proceeds ;  and  so  from  time  to  time,  as  collections 
should  be  made.  But  such  third,  she  would  receive  as  and  to- 
wards her  distributive  share  of  the  estate  of  John  Hone,  and  in 
no  sense  as  a  creditor  of  Isaac  S.  Hone. 

The  simple  and  direct  mode  of  ascertaining  how  much  tha 
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complainaats  ought  to  credit  to  Isaac  S.  Hone,  in  respect  of  bis 
father's  personal  estate,  was  this.  From  the  gross  amount  of  the 
personalty,  inchiding  Isaac's  debt,  deduct  the  legacies  and  other 
specific  charges  and  expenses.  The  balance  is  the  net  distribu- 
table personal  property,  as  to  which  there  was  an  intestacy.  One 
third  of  this  sum  belonged  to  the  widow ;  and  one-ninth  of  the 
remaining  two-thirds  was  Isaac's  share,  as  one  of  the  next  of 
kin.  This  share  the  executors  were  entitled  to  retain  and  pass  to 
his  credit.  It  will  be  perceived  that  this  mode  assumes  the  debt 
of  Isaac  to  be  good  and  collectible.  If  his  share  in  the  estate 
had  constituted  his  only  means  of  paying  the  debt,  the  gross 
valuation  of  the  personal  property  in  ascertaining  such  share, 
would  be  diminished  accordingly. 

I  believe  there  is  no  question-  but  that  by  means  of  his  dis- 
tributive share,  and  his  assignment  to  the  defendants,  the  debt  to 
his  father's  estate  is  made  good. 

As  the  accounts  have  not  been  kept,  or  stated  in  the  manner  I 
have  detailed,  the  most  feasible  plan  for  ascertaining  bow  much 
is  still  due  to  the  complainants  on  this  debt,  will  be  to  adopt  the 
principles  now  settled  to  the  existing  forms  of  those  accounts. 

Thus  there  must  be  credited  to  Isaac  S.  Hone's  account,  his 
ninth  part  of  two-thirds  of  the  debt  itself. 

The  items  of  credit  to  May  16th,  1837,  are  to  stand  untouched. 
The  credits  subsequent  to  that  time,  are  to  be  adjusted  so  as  to 
give  to  him  no  more  than  his  ninth  part  of  two-thirds  of  the 
personal  estate  distributed,  and  the  like  proportion  of  the  income 
of  the  real  estate  until  his  mother's  death.  After  her  death,  be 
should  be  credited  with  one-ninth  of  the  income  of  the  real 
estate. 

His  interest  in  Che  personal  property  not  yet  distributed,  must 
be  ascertained  by  the.  master,  and  credited  towards  the  debt.  Iti 
arriving  at  this  interest,  the  complainants  must  bring  into  the 
account,  all  payments  made  by  them  to  the  widow  after  May 
16th,  1837,  which  became  forfeited  by  the  election  made  under 
the  order  of  July  8th,  1839.  And  as  to  the  doubtful  assets,  the 
master  will  ascertain  their  value  from  the  best  data  which  the 
parties  can  furnish  to  bim,    The  value  of  Isaac  S.  Hone's  in- 
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terest  Id  the  legacy  fund,  ought  also  to  be  computed  by  the 
master.  This  can  be  done  on  the  principle  of  life  annuities, 
with  a  reasonable  allowance  for  the  contingency  of  the  female 
legatees  marrying  under  the  age  of  twenty-one  years. 

There  is  no  justice  or  propriety  in  the  executors  requiring 
these  assignees  to  pay  the  estate  in  full,  when  there  is  a  fund  in 
their  own  hands,  in  which  the  debtor  has  a  vested  interest ;  es- 
pecially where  the  extent  of  that  interest  is  not  so  contingent 
but  that  it  may  be  computed  with  almost  mathematical  pre- 
cision. 

Credit  will  of  course  be  given  for  the  payments  made  by  the 


On  the  balance  being  reported  by  the  master,  the  assignees 
must  pay  the  same  to  the  complainants.  As  to  costs,  each  party 
may  retain  their  own  costs  out  of  the  respective  estates  which 
they  represent 

Decree  accordingly. 
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Van  Wezel  v.  Wtcrofp  and  others. 

Thk  «tatute  of  limHatkms  does  not  run  in  favor  of  hein,  diirm(rthe  three  yean  next 
racceeding  the  granting  of  lettere  testamentary  or  of  administration  on  the  estate 
of  their  ancestor. 

A  creditor  of  the  ancestor,  who  is  entitled  to  maintain  a  suit  against  heirs  in  respect 
of  the  real  estate  descended  to  them,  may  have  a  decree  against  the  proceeds  of 
such  real  estate  where  the  same  have  been  paid  into  court  upon  a  sale  of  the  pro- 
perty under  an  order  or  decree  of  the  court. 

A  subsequent  suit  against  the  hein,  in  behalf  of  all  creditors,  will  not  affect  a  suit 
already  instituted  by  a  creditor  in  his  own  behalf,  unless  an  order  of  the  court  be 
obtained  directing  him  to  come  in  under  the  former  proceeding. 

A  solicitor  for  a  non-resident  complainant,  in  whose  behalf  security  for  costs  has  been 
filed,  by  a  surety  who  justified  ex  parte,  is  a  competent  witness  presumptively, 
although  he  testifies  before  the  time  for  excepting  to  the  surety  has  expired. 
February  11 ;  May  25, 1846. 

The  bill  was  filed  in  August,  1840,  against  the  heirs  at  law 
of  John  Wyckoff,  late  of  Qowanus,  in  the  county  of  Kings,  de- 
ceased, to  compel  the  payment  of  a  promissory  note  made  by 
him,  dated  July  2, 1834,  and  payable  thirty  days  after  date  to 
James  Buchanan  or  order. 

It  appeared  that  the  note  was  signed  by  the  intestate,  and 
was  indorsed  by  J.  G.  Buchanan,  for  the  payee.  It  was  proved 
that  J.  C.  Buchanan  was  the  agent  of  the  payee,  and  always  act- 
ed for  him  and  represented  him  in  his  absence.  The  witness 
who  at  that  time  was  attorney  and  counsel  for  the  payee,  had 
also  seen  a  power  of  attorney  under  which  J.  G.  B.  acted. 

It  further  appeared  that  after  the  note  became  due,  a  suit  at 
law  was  commenced  against  the  maker,  in  the  complainant's 
name,  in  the  supreme  court  in  August,  1834,  and  after  an  in- 
quest had  been  taken  it  was  discovered  that  the  maker  died  pre- 
vious to  the  inquest,  and  the  suit  was  abandoned.  The  note 
was  mislaid,  and  did  not  come  to  the  notice  of  the  complainant's 
solicitor  for  several  years.  The  complainant  did  not  reside  in 
this  state  while  the  suit  was  pending. 
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The  foregoing  facts  were  proved  by  his  solicitor,  who  was  ob- 
jected to  as  an  incompetent  witness  on  the  ground  that  he  was 
liable  for  the  costs  of  the  suit :  In  answer  to  which  it  was  shown 
that  on  the  day  previous  to  his  examination,  a  bond  to  the  de- 
fendants as  security  for  their  costs,  in  the  penalty  required  by 
the  statute,  executed  by  a  surety  who  justified,  was  filed  with 
the  clerk  of  the  court.  The  objection  was  nevertheless  persisted 
in,  on  the  ground  that  the  defendants  had  nineteen  days  left  in 
which  to  except  to  the  surety  at  the  time  the  solicitor  was  ex- 
amined, and  his  liability  for  costs  continued  until  the  security 
was  perfected.  The  examination  was  taken  subject  to  the  ob« 
jection. 

It  was  further  shown  that  the  personal  assets  of  John  Wyckoff 
were  insufiicient  to  pay  his  debts,  and  the  same  had  been  duly 
administered.  That  he  left  four  heirs,  to  whom  a  large  real  es- 
tate descended,  which  was  afterwards  sold  in  a  partition  suit,  and 
the  share  of  the  youngest  heir,  John  Wyckofi)  who  is  an  infant, 
was  paid  to  the  clerk  of  the  court,  to  be  invested  for  his  benefit. 
The  three  other  heirs  received  their  portions. 

While  this  suit  was  pending,  Jacques  Smith,  a  creditor  of.  the 
intestate,  filed  a  bill  in  behalf  of  himself  and  other  creditors, 
against  the  heirs,  in  which  a  decree  was  made  in  September, 
1842,  for  the  payment  of  creditors  whose  demands  were  estab- 
lished before  the  master  on  the  reference  in  that  suit.  It  did  not 
appear  that  the  complainant  had  any  notice  of  that  suit,  or  of  * 
the  proceedings  under  it. 

The  adult  defendants  joined  in  an  answer  to  the  bill  in  this 
cause,  and  the  infant  John  Wyckoff,  by  his  guardian  ad  litem 
also  put  in  an  answer.  The  defendants  set  up  the  statute  of  lim- 
itations, and  other  grounds  of  defence. 

W.  Mulock,  for  the  complainants. 

W.  S.  Sears,  for  the  infant  defendant. 

JV.  F,  Waring^  for  the  other  defendants. 

YoL,  III.  67 
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The  Assistant  Vice-Chancellor. — ^The  motion  to  strike 
out  the  testimony  of  Mr.  Muloch  must  be  denied.  At  the  time 
he  was  examined,  he  was  presumptively  relieved  from  his  liabi- 
lity for  the  costs.  Security  for  costs  had  been  filed,  and  the  obli- 
gor in  the  bond  had  justified.  It  is  true  that  there  were  nineteen 
days  remaining  in  which  the  defendants  might  except  to  the  se- 
curity, but  the  preliminary  justification  shows  in  the  absence 
of  rebutting  evidence,  that  the  exception  would  have  been 
fruitless. 

In  the  analogous  case  of  special  bail  in  the  courts  of  law,  it  is 
the  practice  to  allow  other  bail  to  be  substituted  on  the  trial,  so  as 
to  enable  the  defendants  to  use  the  bail  originally  put,  in  as  wit- 
nesses ;  and  the  possibility  that  on  an  exception,  the  new  bail 
may  be  found  insufficient,  does  not  render  such  witnesses  incomr 
potent.    [Leggett  v.  fioyd,  3  Wend*  376.) 

Upo];i  the  merits  of  the  case,  I  think  the  proof  of  the  note  and 
of  the  complainant's  title  to  it,  is  sufficient.  The  authority  of  J. 
C.  Buchanan  to  make  the  indorsement,  is  proved  by  his  acting 
as  agent,  independent  of  the  testimony  as  to  the  written  power. 
But  if  this  were  otherwise}  the  objection  to  the  parol  evidence 
was  not  made  in  season. 

The  statute  of  limitations  is  not  a  valid  defence.  Administra- 
tion on  the  estate  of  the  de^ndant's  ancestor,  was  granted  in  Oc- 
tober, 1834.  The  complainant  could  not  sue  the  heirs,  until 
three  years  after  that  time,  and  during  this  period,  the  statute  did 
not  run  in  favor  of  the  heirs.  (2  R.  S.  109,  §  63 ;  BtUta  v. 
Geiiungf  6  Paige,  266  ;  Leonard  v.  Morris^  9  ibid.  90.) 

I  do  not  find  any  proof  in  support  of  the  objection  that  this 
debt  was  not  presented  to  the  administrators  upon  their  adverti- 
sing for  claims.  If  this  were  proved,  it  would  avail  nothing,  as 
the  administrators  did  not  have  assets  enough  to  pay  all  the  other 
debts. 

As  to  the  suit  of  Jacques  Smith  against  these  heirs,  in  behalf 
of  all  the  creditors,  the  decrees  were  made  in  1842,  and  prob- 
ably the  suit  had  not  been  long  pending.  At  all  events,  there 
is  no  pretence  but  that  this  suit  was  commenced  first.  It  does 
not  appear  that  the  complainant  knew  of  Smith's  suit,  and  if  the 
defendants  desired  to  save  expense,  they  should  have  moved  the 
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court  to  compel  him  to  come  ia  and  prove  his  demand  under  the 
decree  in  that  suit. 

The  complainant  is  entitled  to  a  decree  against  each  of  the 
heirs,  for  one-fourth  part  of  his  debt  and  interest  and  costs  of 
suit. 

The  proportion  payable  by  the  infant,  will  be  paid  by  the  clerk 
out  of  the  funds  of  the  infant  in  his  hands.  And  the  costs  of  the 
guardian  ad  litem  must  be  paid  out  of  the  same  fund. 

Decree  accordinglyf 


Arnold  aijd  others  v.  Gilbert  and  others. 

A  TKBTATOJV,  having  A  very  large  real  estate,  after  some  minor  bequests  in  bis  Yfi% 
gave  to  his  wife  for  life,  in  lieu  of  dower,  one-third  of  the  net  rents  of  his  real 
estate,  so  long  as  it  should  remain  unsold.  He  gave  to  each  of  his  $ve  sons,  five 
thousand  dollars,  payable  out  of  the  sales  of  his  real  or  personal  estate ;  the 
legacies  to  two  of  whom,  G.  and  W.,  were  to  be  invested  in  stock  or  on  mort- 

.  gage,  the  interest  paid  to  them  for  life  respectively,  and  after  their  deaths  to  their 
respective  children,  and  if  either  should  die  without  a  child  living,  his  legacy 
was  to  go  to  the  three  other  sons  and  the  survivor  of  G.  and  W.,  and  the  tatter's 
share  to  be  placed  in  the  trusts  provided  subsequently.  To  another  son,  £.  he 
gave  the  iocome  of  three  thousand  dollars  for  his  life ;  the  fund  to  be  raised  out 
of  his  real  and  personal  estate ;  and  after  his  death  to  be  divided  among  the  five 
other  sons.  To  the  widow  of  a  deceased  son,  T.,  he  gave  the  interest  of  tei| 
thousand  dollars,  during  her  widowhood,  the  fund  to  be  raised  from  sales  of  his 
real  estate  and  invested,  and  aftenpardsto  be  divided  among  T.*s  thre«  daughters. 
To  two  of  those  daughters,  there  was  a  further  legacy  of  a  thousand  dollars 
each. 

All  the  residue  of  his  estate,  the  testator  devised  and  gave  to  his  executors  in  trust, 
to  receive  the  rents  thereof,  and  immediately  aftjer  his  death  to  sell  enough  of  the 
real  estate  to  pay  hb  debts ;  to  pay  one-third  of  the  net  rents  to  his  wife ;  to  pay 
thn  interest  on  the  respective  legacies,  and  the  annuity  to  E.,  out  of  the  rents ; 
that  they  should  and  might,  from  time  to  time,  proceed  to  sell  any  part  or  all  of 
his  real  estate ;  the  sales  to  be  made  with  as  little  delay  as  the  good  of  the  estate 

•  would  permit,  to  the  extent  of  investing  the  several  funds,  and  paying  the  lega* 
cies  before  provided  ;  and  one-third  of  all  sales  to  be  invested,  and  the  interest 

.  paid  to  his  wife  for  life.  And  in  further  trust,  that  upon  a  sale  and  final  di8tri<; 
botion,  there  should  be  an  estimate  of  all  remaining,  and  the  surplus,  including 
the  fund  of  which  E.  was  to  receive  the  income,  and  the  funds  for  the  use  of  hja 
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wife  for  life,  was  to  be  distributed  wheneyer,  as  eoon,  and  as  often  aa  conld  b^ 
done,  to  the  close  of  his  whole  estate  and  its  concerns.  Of  this  surplus,  one 
seventh  was  to  go  to  each  of  three  sons  absolutely ;  another  seventh  to  his  son 
6.,  and  another  to  his  son  W.  The  two  latter  were  to  be  invested,  and  the  in- 
terest paid  to  each  for  life,  and  at  the  death  of  either,  to  their  respective  childran : 
But  if  either  died  without  children  living,  the  amounts  coming  to  them,  or  either 
of  them,  were  to  revert  back  to  and  become  an  integral  part  of  the  testator's 
estate,  and  be  divided  between  the  three  sons  first  named  and  the  survivor  of  G. 
and  W.,  or  to  the  children  of  the  latter  taking  a  parent's  share  :  And  if  one  of 
G.  and  W.  survived  the  other,  his  interest  was  to  be  Ihnited  to  the  survivor  for 
life,  and  after  his  death  to  be  divided  as  before  provided.  As  to  the  other  two- 
sevenths  of  the  surplus,  the  interest  of  one  was  to  be  paid  to  the  testator's 
daughter  H.,  and  of  the  other  to  his  daughter  F.,  so  long  as  they  respectively 
remained  widows ;  upon  their  death  or  re-marriage,  respectively,  F.'s  share  was 
to  go  to  her  lawful  heirs  as  in  cases  of  intestacy  ;  and  the  share  of  H.  was  to 
revert  back  and  merge  in  his  estate,  and  become  part  thereof,  and  be  divided 
between  his  five  sons  and  his  daughter  F. ;  but  F.'s  part  was  to  go  to  her  use 
while  a  widow  only,  and  on  her  death  or  re-marriage,  was  to  go  to  her  children 
or  grand-children,  as  before  provided  as  to  her  seventh  ;  and  the  portions  of  the 
sons,  G.  and  W.,  in  the  seventh  part  of  H.,  were  to  be  under  the  same  limita- 
tions and  uses  as  before  provided  in  respect  of  their  several  seventh  parts  of  the 
surplus  estate.  The  will  also  contained  powers  to  lease  lots  for  terms  of  years, 
wo  repair  and  rebuild,  and  to  exchange  gores  and  irregular  pieces  of  land.  In  a 
suit  by  the  children  of  the  testator's  son  T.,  to  set  aside  the  will,  on  the  ground 
that  the  trusts  were  illegal ; 
Held,  1.  That  the  provision  for  the  widow  of  the  testator  in  the  real  estate,  under 
the  will,  was  to  be  regarded  as  a  trust  of  real  estate  at  the  death  of  the  testator, 
and  not  to  be  deemed  as  converted  into  personalty. 

2.  That  the  shares  given  to  F.,  G.  and  W.,  arising  from  the  seventh  part  of  H.,  in 
the  third  of  the  real  estate  from  which  the  widow  was  to  receive  her  income, 
were  inalienable  during  throe  lives  in  being,  and  the  trusts  thereof  were  void. 

3.  The  same  was  held  of  the  limitations  of  the  two  seventh  parts  of  G.  and  W.  in 
the  same  third  part. 

Held  further,  that  the  testator  did  not  intend  a  general  distribution,  until  after  the 
death  of  both  his  widow  and  his  son  E. ;  during  whose  lives,  the  power  of  aliena- 
tion and  the  absolute  ownership  were  therefore  suspended ;  wherefore, 

1.  The  whole  of  the  seventh  designed  for  H.,  that  for  F.,  and  the  two  sevenths  for 
G.  and  W.,  were  each  and  all  suspended  for  three  or  more  lives  in  being,  and 
were  all  void  trusts. 

3.  That  the  trusts  of  the  will,  being  so  far  void  as  to  overturn  the  main  design  of 
the  testator,  the  overthrow  of  the  residue  necessarily  followed  ;  even  if  the  latter 
were  not  involved  in  the  fate  of  the  void  trust  devise  to  the  executors. 

3.  That  the  gift  to  the  widow  of  T.  was  valid ;  but  the  daughters  ef  T.  must  n- 
liuquish  their  legacies,  on  coming  in  as  heirs  at  law. 

4.  That  the  legacies  of  five  thousand  dollars  to  the  five  sons,  must  fail  for  the  same 
cause ;  and  also,  because  they  were  dependent  on  the  void  trusts  of  the  will,  an<| 
those  to  G.  and  W.  formed  a  part  of  the  trusts  declared  void. 
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5.  That  being  void  as  express  trusts,  the  devise  could  not  be  maintained  as  a  power 

in  trust,  in  respect  of  those  legacies. 
€.  That  the  acts  of  the  trustees  under  the  will  must  be  confirmed,  on  avoiding  the 

trusts  in  behalf  of  the  complainants. 
Argued,  Sept  II,  Nov.  6,  Dec.  2,  3  and  20,  1845,  and  Feb.  25,  1846 ;  Decided 

May  23, 1846. 

The  bill  in  this  cause  was  filed  on  the  fourteeath  day  of 
February,  1840,  by  Lemuel  Arnold  and  Caroline  his  wife,  Char- 
lotte Gilbert,  Jane  Gilbert  and  William  Gilbert,  against  Garret 
Gilbert,  Clinton  Gilbert,  Edward' P.  Heyer,  and  'Silvanus  Miller, 
surviving  executors  and  trustees  of  the  last  will  and  testament 
of  William  W.  Gilbert,  deceased,  and  Betsey  Gilbert,  David  Gil- 
bert, Clinton  Gilbert,  Warren  Gilbert,  George  W.  Gilbert,  Garret 
Gilbert,  Elsey  Fish,  Franklin  Y.  Vail  and  Catharine  Matilda  his 
wife,  and  Edward  H.  Owen,  Eleazer  Hand  and  Alexander  N. 
Gunn,  as  assignees  of  Garret  Gilbert ;  to  set  aside  ,the  trusts  of 
the  will  of  W.  W.  Gilbert,  and  to  have  an  account  of  his  real 
and  personal  estate. 

The  bill  set  forth  that  William  W.  Gilbert,  late  of  the  city  of 
New  York,  deceased,  on  the  4th  day  of  January,  1832,  made 
and  published  his  last  will  and  testament,  in  the  words  and  fig- 
ures following,  that  is  to  say  : 

"In  the  name  of  God,  Amen.  I,  William  W.  Gilbert,  of  the 
city  of  New  York,  gentleman,  do,  by  these  presents,  make,  pub- 
lish and  declare  my  last  will  and  testament,  as  follows  : 

1.  First. — I  commit  my  immortal  soul  to  Almighty  God,  and 
hope  for  mercy  and  salvation  through  the  merits  of  my  blessed 
Redeemer,  Jesus  Christ. 

2.  Item. — I  will  and  direct  my  executors,  hereinafter  named, 
to  pay  all  my  debts,  of  every  nature,  character  and  description, 
as  soon  after  my  decease  as  practicable. 

3.  Item. — I  give,  devise  and  bequeath  unto  my  beloved  wife, 
Betsey  Gilbert,  all  my  household  furniture,  plate,  carriages,  and 
horses,  together  with  every  other  article  and  thing  belonging  to 
my  household  establishment,  in  and  about  the  house  and  resi- 
dence where  I  now  live,  saving  and  excepting  a  writing  desk,  or 
^secretary,  which  I  give  to  my  son,  Garret  Gilbert,  now  standing 
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in  my  front  parlor,  to  have  and  hold  to  my  said  wife  and  son,  re- 
spectively, absolutely,  and  forever. 

4.  Item. — I  give,  devise  and  bequeath  unto  my  said  wife,  for 
and  during,  and  for  the  full  end  and  term  of  her  natural  life,  the 
one-third  part  of  the  rents,  issues  and  profits  of  my  real  estate, 
(deducting  the  expenses  of  collection,  insurance,  repairs,  and  all  the 
other  customary  and  incidental  charges  ;)  the  said  one-third  part 
to  be  paid  to  my  said  wife,  so  long  as  my  real  estate  shall  remain 
unsold^  when  her  thirds  are  to  be  paid,  according  to  the  provis- 
ions hereinafter  named,  of  and  concerning  the  same. 

5.  Item. — I  give  and  device  the  mansion,  or  dwelling  house, 
in  which  I  now  reside,  to  my  said  wife,  for  one  year  after  my 
decease,  free  from  all  rent  and  charge;  the  above  bequests  of 
personal  estate,  and  the  one-third  of  the  rents,  issues  and  profits 
of  my  real  estate  while  unsold,  and  the  further  provisions  here- 
inafter contained,  for  and  in  behalf  of  my  wife,  are  declared  to 
be  in  full  bar  of  and  in  lieu  of  all  dower  of,  in  and  to  my  real 
estate,  and  of,  in  and  to  any  part  or  parcel  thereof 

6.  Jtem. — I  give,  devise  and  bequeath  unto  each  and  every 
one  of  my  five  sons,  to  wit :  Garret  Gilbert,  David  Gilbert,  Clin- 
ton Gilbert,  Warren  Gilbert,  and  George  W.  Gilbert,  the  sum  of 
five  thousand  dollars,  payable  out  of  the  sales  of  real  or  personal 
estate,  as  hereinafter  directed,  that  is  to  say :  to  Garret  Gilbert, 
David  Gilbert  and  Clinton  Gilbert,  each  their  respective  legacies 
of  five  thousand  dollars,  as  soon  as  my  executors  are  enabled  to 
pay  the  same  from  the  funds  of  my  estate,  under  the  provisions 
of  this  my  will ;  and  that  the  legacies  of  five  thousand  dollars, 
given  to  each  of  my  two  sons,  Warren  Gilbert  and  George  W. 
Gilbert,  be  invested  in  some  public  stock,  or  on  bond  secured  by 
mortgage ;  the  interest  of  which  shall  be  paid  to  them,  respect- 
ively, as  received,  for  and  during  their  natural  lives,  and  after 
their  or  either  of  their  deaths,  the  said  sum  shall  go  to  the  lawful 
child  or  children,  (if  there  be  such,)  of  my  said  sons,  Warren 
and 'George  W.  Gilbert;  but,  if  either  or  both  of  them,  should 
die  without  any  lawful  child  or  children  then  living,  then  his  or 
their  said  legacy  shall  go  to  and  belong  to  my  sons,  Garret,  Da- 
vid and  Clinton  Gilbert,  and  the  survivor  of  said  George  W.  or 
Waxren,  or  amongst  the  child  or  children  of  the  one  dead :  the 
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child  or  children  to  take  the  part  of  the  parent  so  deceased,  and 
to  be  placed  in  trusts,  herein  or  hereafter  provided  of  and  con- 
cerning the  bequests  made  to  thenii  respectively,  and  I  give  and 
devise  the  same  accordingly. 

7.  Item. — 1  give,  devise  and  bequeath  the  interest  or  income 
of  the  sum  of  three  thousand  dollars,  to  my  son,  Ephraim  Gil- 
bert, for  and  during  and  for  the  full  end  and  term  of  his  natural 
life,  to  be  paid  quarter-yearly ;  the  said  amount  or  sum  to  be 
raised  for  that  purpose  from  my  personal  and  real  estate ;  and 
until  so  raised,  the  sum  of  two  hundred  and  ten  dollars  is  to  be 
paid  to  my  said  son,  Ephraim  Gilbert,  quarter  yearly,  by  my 
executors,  hereinafter  named ;  and  after  the  death  of  my  said 
son,  Ephraim,  then  the  said  sum  of  three  thousand  dollars  is  to 
be  equally  divided  between  my  five  sons.  Garret,  David,  Clinton, 
Warren,  and  George  W.  Gilbert,  their  executors,  administrators 
and  assigns,  share  and  share  alike. 

8.  Item. — I  give,  devise  and  bequeath  unto  my  daughter-in- 
law,  Jane  Gilbert,  the  widow  of  my  deceased  son,  Thomas  W, 
Gilbert,  for  and  during  the  time  she  shall  remain  a  widow,  and 
until  her  re-marriage,  and  no  longer,  the  yearly  interest  of  the 
sum  of  ten  thousand  dollars  ;  which  said  sum  is  to  be  raised  for 
that  purpose  from  the  sales  of  my  real  estate,  and  loaned  at  inter- 
est on  bond  secured  by  mortgage,  or  invested  in  some  safe  and 
productive  stock ;  and  from  and  after  the  death  or  re-marriage  of 
my  said  daughter-in-law,  the  principal  to  go  to  and  be  equally 
divided  between  my  grand-daughters,  Antoinette,  Carohne  and 
Charlotte  Gilbert,  the  three  daughters  of  my  late  son,  Thomas 
W.  Gilbert. 

9.  And  in  addition  to  this  sum  of  ten  thousand  dollars,  given 
to  my  three  grand-daughters  last  mentioned,  I  give,  devise  and 
bequeath  unto  my  two  grand-daughters,  Caroline  Gilbert  and 
Charlotte  Gilbert,  each  the  sum  of  one  thousand  dollars ;  this  last 
mentioned  sum  is  given  to  my  two  said  grand-daughters,  for  their 
affectionate  and  tender  care  during  a  protracted  sickness,  mani- 
fested by  both  of  them  toward  their  aged  grand-parent,  payable 
as  soon  as  practicable  ;  but,  should  either  of  said  grand-daugh- 
ters die  leaving  no  child  or  children,  and  before  marriage,  then 
the  part  or  portion  of  the  said  sum  of  ten  thousand  dollars  of  the 
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one  so  dying,  shall  go  to  and  belong  to  her  surviving  sister  or 
sisters,  or  unto  her  or  their  child  or  children,  (if  any,)  and  the  child 
or  children  to  take  the  parent's  part  only,  and  I  give  and  devise 
the  same  accordingly. 

10.  All  the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  whatsoever  and  wheresoever  the  same  may  be,  I 
give,  devise  and  bequeath  unto  my  two  sons.  Garret  Gilbert  and 
Clinton  Gilbert,  and  Edward  P.  Heyer,  Thomas  Stokes  and  Sil- 
vanus  Miller,  or  unto  such  of  them  as  shall  undertake  the  burden 
of  executing  this  my  will ;  and  to  whom  letters  testamentary 
shall  be  duly  granted ;  as  joint  tenants,  and  not  as  tenants  in 
common,  and  to  the  survivors  or  survivor  of  such  of  them ;  but 
upion  the  special  confidence  and  trust  of  and  concerning  the  same, 
as  hereinafter  set  forth  and  expressed,  or  meant  and  intended  so 
to  be,  that  is  to  say  : 

11.  Upon  the  trusts  to  take,  have,  hold,  use,  and  possess,  all 
my  real  estate  whatsoever  and  wheresoever,  from  and  immedi- 
ately after  my  death,  (excepting  my  mansion,  or  dwelling  house,) 
and  that,  also,  after  my  wife  shall  have  possessed  it  as  above 
provided;  and  to  receive  the  rents,  issues  and  profits  thereof; 
and  from  and  immediately  after  my  death  to  sell  any  part  of  my 
real  estate  which  may  be  necessary  to  pay  my  debts ;  and  from 
the  rents,  issues  and  profits  of  my  real  estate,  and  until  it  shall 
be  sold,  I  give,  devise  and  bequeath  unto  my  beloved  wife,  the 
one-third  part  of  the  net  amount  of  all  the  rents,  issues  and  pro- 
fits, deducting  losses  or  expenses  of  collection,  (if  any  there  should 
be ;)  and  upon  this  further  trust,  that  my  said  executors,  as  joint 
tenants  as  aforesaid,  pay  unto  the  respective  legatees  the  interest 
on  their  respective  legacies,  out  of  the  rents,  issues  and  profits  of 
my  real  estate,  to  commence  with  such  interest  within  six  months 
after  my  decease  ;  and  if  the  same  shall  not  be  sufficient  to  pay 
such  interest  and  the  annuity  to  my  said  son,  Ephraim,  then  all 
the  legatees  are  to  be  paid  rateably  and  in  proportion  to  the 
whole  amount  devised  to  be  so  divided. 

12.  And  upon  this  further  trust,  that  my  executors,  or  the  joint 
tenants  aforesaid,  shall  and  may,  from  time  to-  time,  proceed  to 
sell  any  part  of  or  all  my  real  estate,  either  at  private  sale  or  at 
public  auction;  and  to  give,  grant  and  convey  the  same  in  fee 
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simple,  by  all  proper  and  lawful  conveyances  to  the  purchasers 
thereof,  so  as  to  protect  the  purchaser  or  purchasers  fully  in  the 
estate  so  conveyed  to  them  under  this  my  will,  in  all  and  every 
case,  both  at  law  and  in  equity. 

13.  And  upon  every  such  sale,  if  it  can  be  effected,  I  recom- 
mend that  at  least  one^hird  of  the  consideration  money  be  se- 
cured thereon  by  bond  and  mortgage,  this  being  my  wife's  right 
in  lieu  of  her  dower  as  aforesaid ;  so,  that  if  she  should  live  un- 
til my  real  estate  shall  all  be  sold,  her  interest  may  be  safely 
placed  and  her  income  secure. 

14.  And  further,  that  the  sales  of  my  real  estate  shall  be  made 
with  a  view  to  invest  the  sums  herein  required,  and  to  pay  the 
legacies  herein  devised,  with  as  little  delay  as  can  be,  always 
having  a  regard  for  the  interest  of  my  whole  estate,  as  well  as 
for  the  provisions  made  for  particular  legatees,  it  being  my  will 
that  the  pecuniary  or  other  devises  herein  made  shall  be  carried 
into  effect  and  consummated  from  the  funds  resulting  from  or 
arising  out  of  my  real  estate. 

15.  And  in  further  trust,  that  upon  a  sale  and  final  distribu'^ 
tion  of  my  estate,  that  there  shall  be  an  estimate,  an  account 
taken  of  the  whole  remaining,  and  the  surplus,  including  the 
sum  placed  at  interest  for  my  son,  Ephraim,  for  his  support  daring 
his  life,  as  well  as  the  funds  for  the  use  of  my  wife  during  her 
life,  be  divided  and  distributed  in  the  following  manner,  when- 
ever, as  soon,  and  as  often  as  can  be  done,  to  the  close  and  set«- 
tlement  of  my  whole  estate  and  its  concerns,  that  is  to  say :  one- 
seventh  part  thereof  to  my  son,  Garret  Gilbert ;  the  one-seventh 
part  thereof  to  my  son,  David  Gilbert ;  the  one-seventh  part 
thereof  to  my  son,  Clinton  Gilbert ;  the  one-seventh  part  thereof 
to  my  son  George  W.  Gilbert ;  the  one^seventh  part  thereof  to 
my  son,  Warren  Gilbert. 

16.  And  to  each  of  my  daughters,  Catharine  Hunt  and  Elsey 
Fish,  the  interest  of  the  one-seventh  part  each  during  the  time 
they  shall  respectively  remain  single  and  unmarried,  and  after 
such  re-marriage  or  death  of  them,  or  either  of  them,  then  the 
sums,  the  interest  of  which  they  may  have  been  entitled  to,  shall 
be  disposed  of  as  follows,  that  is  to  say :  the  part  or  portion 
given  as  aforesaid  to  my  daughter,  Elsey  Fish,  shall  go  to  and 
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bek)Dg  to  her  lawful  heirs,  according  to  the  laws  of  the  state  of 
New  York  in  cases  of  intestacy,  as  applicable  to  my  said  daugh- 
ter's children  and  heirs,  as  if  she  had  an  absolute  estate  in  this 
bequest,  given  to  her  for  life  or  singleness,  as  aforesaid. 

17.  The  part  or  portion  given  for  the  use  of  nny  daughter, 
Catharine  Hunt,  shall,  upon  her  re-marriage  or  death,  reveit  back 
and  merge  into  my  estate,  so  that  it  shall  become  a  part  and 
parcel  thereof,  and  be  equally  divided  between  my  said  sons, 
Garret,  David,  Clintoi^,  Warren,  and  George  W.  Gilbert,  and  my 
daughter,  Eisey  Fish  ;  her  part,  however,  to  be  given  to  her  as 
for  life  or  re-marriage,  as  aforesaid ;  and  on  her  death  or  re- 
marriage to  go  to  her  children  or  grand-children,  as  the  case  may 
be,  according  to  law,  a^  provided  of  and  concerning  the  one- 
seventh  given  to  her  as  aforesaid ;  and  the  part  or  portion  which 
may  so  arise  as  regards  or  effects  my  sons,  George  W.  and  War- 
ren Gilbert,  shall  be  placed  under  the  same  trusts,  uses  and 
limitations,  provided  and  directed  of  and  concerning  the  trust, 
use  and  limitation  of  their  respective  one-seventh  parts  of  my 
estate,  in  all  and  every  manner  and  way  whatever. 

18.  Excepting  five  thousand  dollars  out  of  the  part  given  to 
my  daughter,  Catharine  Hunt,  a^  aforesaid ;  which  said  sum  my 
executors  are  to  v«st  for  the  benefit  of  her  daughter,  Matilda 
Tail ;  the  interest  whereof  she  shall  receive  for  her  sole  and  sepa- 
rate use,  and  on  her  own  receipt  or  order  during  her  natural  life, 
and  after  her  death  the  principal  shall  go  to  her  heirs  at  law  ;'the 
whole  to  be  without  the  control  of  her  husband  at  all  times. 

19.  And  as  it  r^ards  or  relates  to  the  part  or  portion  given  to 
my  sons,  George  W.  Gilbert  and  Warren  Gilbert,  that  the  si^me 
"be  loaned  out  or  invested,  as  aforesaid,  and  the  interest  to  be 
paid  to  them  yearly,  or  as  often  as  received ;  and  after  his  or 
their  decease,  to  his  or  their  child  or  children,  as  the  case  may 
be.  But,  in  the  event  of  either  or  both  dying  without  children 
then  living,  the  said  amounts  coming  to  them,  or  either  of  them, 
shall  revert  back  to  and  become  an  integral  part  of  my  estate, 
and  be  equally  divided,  share  and  share  alike,  between  my  sons, 
Garret,  David,  Clinton,  and  the  survivor  of  my  two  sons,  George 
W.  and  Warren,  or  to  the  child  and  children,  if  he  or  they  leave 
such.     Such  child  or  children  to  take  a  parent's  part  of  this 
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fond,  (if  there  should  be  such ;)  and  if  one  of  my  said  last  men- 
tioned sons  should  survive  the  other,  then  his  interest  is  to  be 
limited  to  bis  use  for  life,  and  to  be  divided  after  his  death,  as  is 
provided  of  and  concerning  the  one-seventh  -part  of  my  residuary 
estate,  so  given  and  limited  in  this  my  wilL 

20.  And  further,  that  my  estate,  of  every  kind,  character  and 
description,  shall  be  vested  in  and  be  the  lawful  property  and 
estate  of  the  joint-tenants  and  executors  aforesaid,  or  in  such  of 
them  as  shall  have  letters  testamentary  granted  to  them,  or  the 
survivors  or  survivor  of  them,  as  joint-tenants,  ta  the  full  extent 
of  the  law,  for  all  and  every  purpose  apd  intent  to  fulfil  the  pro- 
visions of  this  my  will,  and  of  all  trusts,  uses,  limitations,  and 
conditions  arising  therefrom ;  and  that  full  power  and  lawful 
authority  to  enable  them  to  execute  the  same  to  all  and  every 
interest,  and  meant  and  intended,  is  hereby  given  and  conferred, 
as  fully  and  amply  as  if  the  powers  and  authority  were  more 
fully,  particularly  and  at  large,  set  forth  and  expressed. 

21.  And  further,  that  my  executors  and  joint-tenants  as  afore- 
said, have  full  right  and  lawful  authority  to  lease  out  lots  for  a 
term  of  years,  upon  such  covenants  and  conditions,  with  such 
rents  reserved,  as  they  mny  deem  reasonable;  to  insure  any  and 
all  houses,  stores,  messuages,  hereditaments,  or  other  buildings 
belonging  to  my  estate,  against  loss  or  damage  by  fire ;  and  out 
of  the  money  received  by  such  loss  by  fire,  (if  any  there  should 
be,)  to  repair  or  rebuild  the  same,  according  to  their  discretion. 
And  I  authorize  and  empower  my  executors  to  compromise  any 
doubtful,  desperate,  or  suspicious  debts,  due  and  owing  to  my 
estate,  and  to  submit  all  disputes  and  controversies  to  arbitration, 
or  to  one  or  more  referees  :  and  generally,  I  hereby  give' them 
full  power  and  authority  in  all  these  respects,  as  they  may  arise 
in  the  fulfilment  of  their  duties. 

22.  Item. — I  do  authorize  them,  from  time  to  time,  to  appoint 
an  agent  or  collector  for  my  estate,  at  a  stipulated  salary  or  de- 
fined commission  for  his  services,  (who  may  be  selected  from 
amongst  themselves ;)  and  that  my  executors  shall  not  be  an- 
swerable for  any  improper  conduct  or  malversation  of  such 
agent  or  collector,  nor  shall  one  executor  be  answerable  for  the 
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acts  or  omissions  of  the  other,  unless  from  wilful  negligence  or 
fraud. 

23.  And  I  also  give  and  grant  unto  my  executors  as  aforesaid, 
full  power  to  liquidate,  arrange  and  pay  all  assessments  or  other 
impositions  by  the  corporation  of  the  city  of  New  York  on  any 
part  of  my  real  estate,  and  to  act  in  the  best  manner  in  those 
cases,  which,  in  their  judgment  and  discretion,  shall  appear  to 
be  beneficial  or  necessary,  and  whereof,  by  the  ordinances  of  thcv 
corporation  already  made,  and  which  may  be  hereafter  made, 
my  lots  and  grounds  may  be  irregular  and  so  situated  and 
formed,  that  it  may  be  necessary  to  sell,  purchase  or  exchange 
slips,  or  gores,  or  other  pieces  of  ground  for  the  general  benefit 
of  my  estate,  to  enable  my  executors  to  manage  and  benefit  my 
estate  in  these  cases,  and  I  do  hereby  authorize  them  to  buy,  sell 
or  exchange,  with  all  persons,  proprietors  or  agents  for  them,  and 
to  give  full  deeds  of  conveyance  in  the  law  necessary  and  lawful 
in  the  premises,  and  to  receive  conveyances  for  any  premises 
purchased,  in  trusts  for  the  general  purposes  and  objects  of  this 
my  will,  and  to  dispose  thereof  when  necessary,  by  proper  deeds 
of  conveyance  to  the  purchaser,  in  all  and  every  case  whatever. 

24.  And  lastly,  I  do  hereby  nominate,  constitute  and  appoint 
my  two  sons,  Garret  Gilbert  and  Clinton  Gilbert,  and  my  friends, 
Edward  P.  Heyer,  Thomas  Stokes  and  Silvanus  Miller,  Esquires, 
executors  of  this  my  last  will  and  testament ;  whom  I  do  hereby 
appoint  the  guardians  of  my  infant  children,  and  dispose  of  the 
custody  and  tuition  of  such  child  to  the  said  guardians  during 
their  minority,  according  to  law ;  hereby  revoking  and  annulling 
all  former  or  other  wills  by  me  at  any  time  made.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  fourth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-two. 

Wm.  W.  Gilbert,  [l.  s.] 
Signed,  sealed,  published,  and  declared  by  the  testator  to  be 
his  last  will  and  testament,  in  the  presence  of  us,  who,  at  his 
request,  and  in  his  presence,  and  in  the  presence  of  each  other, 
have  subscribed  our  names  as  witnesses ;  J.  R.  Satterlee,  residing 
at  394  Hudson  street,  city  of  New  York ;  Morris  Miller  Davidr 
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son,  residing  No.  10  Cherry  street,  city  of  New  York ;  Abr'm. 
Miller,  residing  No.  434  Hudson  street,  New  York." 

The  bill  further  stated,  that  the  testator,  William  W.  Gilbert^ 
departed  this  life  on  the  14th  day  of  February,  1832,  without 
having  revoked,  or  in  any  manner  altered  this  last  will  and  tes- 
tament, leaving  a  large  real  and  personal  estate :  the  real  estate 
being  situated  principally  in  the  city  of  New  York,  and  the  per- 
sonal estate,  consisting  of  household  furniture  and  other  articles 
in  and  about  the  premises  occupied  by  him,  and  of  notes,  bonds 
and  accounts  against  sundry  persons  and  incorporated  compa- 
nies, of  which  an  inventory  had  been  filed  by  the  executors 
thereinafter  named,  in  the  office  of  the  surrogate  of  the  county  of 
New  York. 

That  the  will  was,  on  the  6th  day  of  April,  1832,  proved  in 
due  form  of  law,  before  James  Campbell,  surrogate  of  the  county 
of  New  York,  both  as  a  will  of  real  and  personal  estate,  and 
letters  testamentary  were  issued  on  the  7th  day  of  May,  1832, 
in  due  form  of  law,  by  the  surrogate,  to  Clinton  Gilbert,  Garret 
Gilbert,  Edward  P.  Heyer,  Thomas  Stokes,  and  Silvanus  Miller, 
in  the  will  named  ;  who  assumed  upon  themselves  the  burden 
of  the  execution  thereof,  and  of  the  trusts  created  or  pretended 
to  be  created,  in  and  by  such  last  will  and  testament. 

That  the  bequest  to  his  wife,  Betsey  Gilbert,  of  his  household 
furniture,  plate,  carriages,  and  horses,  together  with  every  other 
article  and  thing  belonging  to  his  household  establishment,  ex- 
cept as  in  the  will  mentioned,  was  without  any  provision  or 
limitation  to  defeat  or  make  void  the  sanie ;  but,  the  devise  to 
her  of  one-third  part  of  the  rents,  issues  and  profits  of  his  real 
estate,  (deducting  expenses  of  collection,  insurance,  repairs,  and 
all  other  customary  and  incidental  charges,)  was  defeasible  and 
void,  upon  the  executors  selling  the  real  estate;  and  the  de- 
vise to  Mrs.  Betsey  Gilbert,  after  such  sale  of  the  real  estate, 
was  involved  in  and  formed  a  part  of,  and  depended  upon  the 
trusts  in  and  by  the  will  attempted  to  be  created,  and  afterwards 
Xaoie  particularly  mentioned  in  the  bill. 

Thpit  Betsey  Qilbert  accepted  the  devises  and  bequests  in  th^ 
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will  in  lieu  of  her  dower,  and  had  ever  since  the  death  of  the 
testator,  continued  to  receive  and  enjoy  the  same. 

That  the  testator  died  seized  of  a  large  real  estate,  consisting  of 
several  hundred  l^uilding  lots  in  the  city  of  New  York,  located 
in  thriving  and  well  settled  parts  thereof,  worth  several  hundred 
thousand  dollars  ;  but  these  complainants  were  not  informed  and 
could  not  state  the  particulars  of  the  real  estate,  and  they  prayed 
from  the  defendants  a  full  and  complete  disclosure  and  discovery 
of  all  and  every  part  of  the  real  estate  ;  where  situated,  how  de- 
scribed, and  by  what  title  the  testator  held  the  same,  whether  in 
fee  or  otherwise. 

That  Thomas  Stokes  died  sometime  in  the  year  1833  ;  but  at 
what  time,  and  whether  before  or  after  the  sales  of  the  real  estate 
thereinafter  mentioned,  and  whether  he  united  in  the  sales  or  any 
of  them,  the  complainants  were  not  informed,  and  they  prayed  a 
full  discovery  from  the  defendants. 

That  the  defendants,  Garret  Gilbert,  Clinton  Gilbert,  Edward 
P-  Heyer,  and  Silvanus  Miller,  in  the  will  named,  after  they  had 
taken  upon  themselves  the  burden  of  the  execution  of  the  will, 
and  of  the  trusts  therein  mentioned,  proceeded  to  sell  the  real  es- 
tate, or  some  part  thereof,  whereof  the  testator  died  seized  ;  and 
for  that  purpose  had  and  held  sundry  public  sales  thereof  during 
the  year  1833,  or  at  some  other  times,  and  realized  out  of  said 
sales  a  large  amount  of  money,  amounting  to  nearly  five  hundred 
thousand  dollars,  as  the  complainants  were  informed  ;  and  they 
prayed  from  the  executors  and  trustees,  a  full  disclosure  and  dis- 
covery of  the  sales,  and  the  amounts  and  of  all  the  particulars, 
sums  and  dates  thereof. 

That  a  considerable  portion  of  the  real  estate  whereof  the  tes- 
tator died  seized  still  remained  unsold,  in  the  hands  and  under 
the  control  of  the  trustees  and  executors ;  and  that  the  trustees 
and  executors  had  also  in  their  hands  and  possession,  and  under 
their  control,  a  large  amount  of  money,  or  assets,  mortgages,  stock 
or  other  investments,  belonging  to  the  estate  ;  amounting,  as  the 
bill  stated,  to  nearly  three  hundred  thousand  dollars ;  but  of  the 
particulars,  nature,  condition,  and  description  of  the  real  estate 
60  remaining  unsold,  and  of  the  funds,  assets  or  investments  then 
held  by  the  trustees,  the  complainants  were  not  informed  and 
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prayed  from  the  trustees  and  executors,  a  full  and  complete  dis- 
closure and  discovery. 

That  William  W.  Gilbert,  deceased,  left  him  surviving  as  bis 
heirs  at  law,  the  following  namied  persons,  to  wit :  his  sons.  Gar* 
ret  Gilbert,  David  Gilbert,  Clinton  Gilbert,  Warren  Gilbert,  George 
W.  Gilbert,  and  Ephraim  Gilbert,  all  of  the  city  of  New  York, 
aforesaid  ;  Antoinette  Gilbert,  of  Ogdensburgh,  in  this  state,  and 
the  complainants,  Caroline  Arnold  and  Charlotte  Gilbert,  hi$ 
grand-daughters,  and  daughters  of  his  deceased  son,  Thomas  W. 
Gilbert ;  Catharine  Hunt,  his  daughter,  the  widow  of  Andrew 
Hunt ;  and  Elsey  Fish,  his  daughter,  the  widow  of  Whitehead 
Pish,  deceased ;  and  William  Gilbert,  the  son  of  Thomas  W. 
Gilbert,  deceased. 

(The  bill  then  contained  allegations  that  the  will  was  obtained 
from  the  testator  by  importunity  and  undue  influence,  and  when 
he  was  incapable  by  reason  of  his  great  age,  (87  years,)  and  his 
bodily  and  mental  infirmities,  to  make  a  valid  will ;  and  that  he 
was  not  of  sound  and  disposing  mind  and  memory,  when  he  ex- 
ecuted the  will  in  question.) 

The  bill  then  stated,  that  by  the  will  it  is  directed  and  de- 
clared, that  the  trustees  and  executors  therein  named,  should  re- 
ceive the  rents,  issues  and  profits  of,  and  interest  accruing  from 
his  estate,  and  pay  therefrom,  to  each  of  the  testator's  daughters, 
Catharine  Hunt  and  Elsey  Fish,  the  interest  of  one-seventh  part 
of  the  rest,  reMdue  and  remainder  of  the  testator's  estate;  such 
rest,  residue  and  remainder,  being  by  far,  the  greater  portion  of 
his  whole  estate ;  while  they  should  remain  single  and  unmarried. 
And  the  bill  charged,  that  this  devise  created  a  trust  to  receive  the 
rents,  issues  and  profits  of  real  estate,  and  pay  them  over  to  the 
cestuis  que  trust,  which  is  contrary  to  the  laws  of  this  state,  and 
absolutely  void. 

That  the  part  or  porti^on  given  for  the  use  of  the  testator's 
daughter,  Catharine  Hunt,  was,  by  the  will,  directed,  upon  her  re- 
marriage or  death,  to  revert  back  and  merge  into  his  estate,  so  that 
it  should  become  a  part  and  parcel  thereof,  and  be  equally  divi- 
ded between  his  sons.  Garret,  David,  Clinton,  Warren,  and 
George,  and  his  daughter,  Elsey  Fish :  and,  as  it  regards  the 
part  01  portion  thereof  given  to  George  and  Warren,  it  was  by 
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the  will  further  directed,  that  the  interest  thereof  should  be  paid 
to  them  during  their  natural  lives ;  and,  in  the  event  of  either  or 
both  dying  without  children  then  living,  the  same  should  revert 
back  to  and  become  an  integral  part  of  the  testator's  estate,  and 
be  equally  divided,  share  and  share  alike^  between  his  sons  Gar^- 
ret,  David,  Clinton,  and  the  survivor  of  George  and  Warren ; 
and,  if  one  of  his  sons  last  mentioned  should  survive  the  other, 
then  his  interest  to  be  limited  to  the  use  of  the  survivor  for  life. 

And  the  bill  charged  that  the  power  of  aUenation  of  the  one- 
seventh  part  of  the  residuum,  so  given  for  the  use  of  Catharine 
Hunt,  or  of  some  portion  thereof,  was  by  those  provisions  of  the 
.will,  suspended  during  the  lives  of  three  persons  in  being,  to  wit  : 
during  the  lives  of  Catharine  Hunt,  George  W.  and  Warren  Gil^ 
bert,  and  the  longest  liver  of  them ;  and  was  contrary  to  the 
laws  of  tliis  state,  and  therefore  void. 

That  the  trust  in  and  by  the  will  created  for  the  benefit  of 
George  W.  and  Warren  Gilbert,  was  a  trust  for  the  trustees  to 
receive  the  rents,  issues  and  profits  of  the  real  estate  of  the  tes- 
tator, and  the  interest  from  the  avails  thereof^  and  to  pay  the  same 
to  George  W.  and  Warren :  and  that  such  trust  was  contrary 
to  the  laws  of  this  state,  and  therefore  void.  And  that  in  conse- 
quence of  the  premises,  the  estate  whereof  William  W.  Gilbert 
died  seized,  descended  to  his  heirs  at  law  and  next  of  kin. 

The  bill  further  stated,  that  William  Gilbert,  the  son  of  Thomas 
W.  Gilbert,  deceased,  and  one  of  the  heirs  at  law  of  William  W. 
Gilbert,  deceased,  had  executed  to  the  complainants,  Jane  Gil- 
bert and  Lemuel  Arnold,  a  deed  of  trust  of  all  his  estate,  real  and 
personal,  and  they  have  accepted  of  '  such  trust,  and  were 
seized  as  his  trustees  of  all  his  estate  and  interest  in  and  to  the 
estate  whereof  the  testator  died  seized.  Aud  that  Antoinette,  the 
daughter  of  Thomas  W.  Gilbert,  and  grand-daughter  of  the  tes- 
tator, died  on  or  about  August,  1838,  leaving  no  child  or  children 
her  surviving.  And  that  Ephraim  Gilbert,  one  of  the  sons  of 
^e  testator,  died  since  the  death  of  the  testator,  leaving  no  child  or 
children  him  surviving. 

That  Garret  Gilbert,  after  the  death  of  the  testator,  and  in  or 
about  the  year  1838,  executed  a  deed  of  trust  to  Edward  H. 
Owen,  Alexander  li.  Gunn  and  Eleazer  Hand,  of  the  city  of 
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New  York,  for  the  benefit  of  his  creditors,  of  all  his  estate,  real 
and  personal ;  which  three  trustees  have  accepted  of  the  trust, 
and  were,  or  had  been,  seised  of  the  real  estate  whereof  Garret 
Gilbert  was  the  owner,  at  the  time  of  executing  such  deed. 

That  before  the  time  of  the  intermarriage  of  the  complainants, 
Lemuel  Arnold  and  Caroline  Arnold,  a  deed  of  marriage  settle- 
ment was  executed  between  them,  whereby  all  the  estate  of  the 
latter  was  granted  and  conveyed  to  Jane  Gilbert  and  Charlotte 
Gilbert  iif  trust,  for  the  separate  use  and  benefit  of  Caroline,  and 
was  held  by  them  as  her  trustees. 

That  Clinton  Gilbert  and  David  Gilbert  are  now  seised,  and 
claim  to  own  and  hold  in  fee,  certain  land  and  premises  in  the 
city  of  New  York,  whereof  the  testator  died  seised,  and  which 
they  obtained,  either  directly  or  indirectly,  from  the  trustees  and 
executors  in  the  will  named ;  and  the  bill  prayed  from  Clinton 
and  David,  and  from  the  trustees,  a  full  disclosure  and  discovery 
thereof.  The  bill  contained  a  like  allegation  in  respect  of  Garret 
Gilbert,  at  the  time  of  executing  his  assignment  to  Messrs.  Owen,- 
Gunn  and  Hand ;  and  prayed  from  Garret  Gilbert,  and  Messrs. 
Owen,  Hand  and  Gunn,  a  full  disclosure  and  discovery  thereof. 

That  the  complainant,  Charlotte  Gilbert,  at  the  time  of  the 
death  of  her  grand-father,  the  testator,  was  a  minor,  under  the 
age  of  twenty-one  years,  to  wit :  of  the  age  of  nineteen  yiears ; 
and  that  Caroline  Gilbert  intermarried  with  the  complainant, 
Lemuel  Arnold,  on  the  11th  day  of  October,  1837,  and  after  she 
was  of  age.  That  sometime  in  March,  1838,  the  testator's  daugh- 
ter, Catharine  Hunt,  died,  unmarried,  leaving  Catharine  Matilda, 
her  only  child,  who  was  married  to  Franklin  Y.  Vail,  and  was 
residing  in  St.  Augustine,  Florida. 

The  bill  then  prayed  an  answer  and  discovery  ;•  that  the  trusts- 
created  in  and  by  the  last  will  and  testament  of  William  W^ 
Gilbert,  or  such  of  them,  and  so  far  as  they  should  appear  Uy  be 
invalid,  might  be  decreed  by  this  court  to  be  void. 

That  the  surviving  trustees,  might  be  decreed  to  account  for 
all  the  estate,  moneys,  evidences  of  debt,  choses  in  action,  and 
other  property  that  had  come  into  their  hands,  or  the  hands  of 
either  of  them^  as  such  trustees. 

Vol.  hi.  69 
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That  such  portion  of  the  estate  as  might  be  necessary  to  pay 
or  secure  such  of  the  several  legacies,  annuities  and  bequests 
given  by  the  will,  as  might  be  deemed  valid,  should  be  set 
aside  for  that  purpose,  and  safely  invest^,  where  necessary, 
under  the  direction  of  this  court. 

That  the  rights  of  the  complainants,  and  of  the  heirs  at  law 
and  next  of  kin  of  William  W.  Gilbert,  deceased,  of,  in  and  to 
his  estate,  real  and  personal,  might  be  ascertained  and  deter- 
mined  by  this  court.  That  the  trustees  might  be  decreed  to 
deliver  and  transfer  to  the  next  of  kin,  under  the  direction  of  one 
of  the  masters  of  this  court,  all  the  personal  property  in  their 
possession,  or  in  the  possession  of  either  of  them,  belonging  to 
the  estate  of  William  W.  Gilbert.  That  the  trustees,  or  either 
of  them,  that  might  have  the  evidences  of  title  of  the  real  estate 
in  their  possession,  be  decreed  to  deliver  over  the  same  to  such 
person  or  persons  as  this  court  should  direct.  That  the  accounts 
of  the  trustees  and  executors  might  be  finally  settled  and  closed, 
under  the  direction  of  this  court.  That  the  right  and  interest  of 
Betsey  Gilbert,  the  widow,  to  dower  in  the  real  estate  whereof 
Williain  died  seised,  might  be  settled  and  determined  by  this 
court,  agreeable  to  law.  That,  if  the  trust  estate  and  the  devise 
to  the  trustees  be  declared  void,  that  then  the  real  estate  whereof 
the  testator  died  seised,  and  yet  remaining  unsold,  might  be  de- 
creed to  descend  to  his  heirs  at  law ;  and  might  be  divided  among 
his  heirs  at  law,  or  the  persons  who  might  be  decreed  to  be  enti- 
tled to  the  same,  in  proportion  to  their  respective  interests  therein, 
by  commissioners  or  otherwise,  as  this  court  should  direct ;  or, 
if  a  division  thereof  should  be  impracticable,  that  then  the  estate, 
or  such  part  thereof*as  could  not  be  divided,  be  sold,  under  the 
direction  of  this  court,  and  the  proceeds  distributed  among  the 
several  parties,  according  to  their  respective  rights  in  the  premi* 
ses.    And  the  bill  prayed  for  general  relief. 

The  defendants,  except  Tail  and. wife,  demurred  and  answered 
in  June,  1840.  Warren  and  George  W.  Gilbert  put  in  a  joint 
and  several  demurrer  and  answer ;  as  did  Garret  Gilbert,  Clinton 
Gilbert  and  Edward  P.  Heyer;  also  the  assignees  of  Garret  Gil- 
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bert;  and  Mr.  Miller  put  in  a  separate  answer  and  demurrer. 
The  others  answered  only. 

The  demurrers  were  to  so  much  of  the  bill  as  sought  to  set 
aside  or  impeach  the  will,  or  to  have  any  discovery  or  relief  in 
respect  thereof,  on  the  ground  that  the  trusts  and  provisions  of 
the  will,  or  any  of  them,  were  inconsistent  with  the  laws  of  this 
state. 

The  answers  admitted  the  general  statements  contained  in  the 
bill,  but  traversed  fully  all  the  charges  affecting  its  due  execution, 
and  the  testator's  competency  to  make  a  valid  will. 

George  W.  Gilbert,  died  after  his  demurrer  and  answer  were 
filed,  without  issue,  leaving  a  widow  Mary  Ann,  to  whom  he 
devised  and  bequeathed  all  his  estate,  and  made  her  his  sole  ex- 
ecutrix. She  afterwards  became  the  wife  of  Qeorge  B.  Keith, 
and  with  her  husband,  were  made  parties  by  a  bill  of  revivor  and 
supplement  in  March,  1842.  Their  interests  were  concurrent 
with  those  of  the  complainants. 

The  demurrers  were  brought  to  a  hearing  before  the  Hon. 
Murray  Hoffman,  Assistant  Vice-Chancellor,  who  on  the  21st 
day  of  May,  1842,  made  a  decree  overruling  the  demurrers,  in 
which  he  declared  that  William  W.  Gilbert  died  intestate  as  to 
one  sixty-third  part  of  his  real  and  personal  estate. 

The  defendants  who  had  demurred,  appealed  from  this  decree 
to  the  chancellor,  who  on  the  ninth  day  of  September,  1842,  af- 
firmed the  decree.  A  further  appeal  was  taken  to  the  court  for 
the  correction  of  errors,  where  the  decree  of  the  chancellor  was 
affirmed  in  1843. 
'  The  testator's  widow,  Betsey  Gilbert,  died  in  September, 
1844,  and  Clinton  Gilbert  became  her  adnvnistrator;  and  on 
being  made  a  party  as  such,  he  stipulated  to  abide  by  her  an- 
swer. The  complainant  Charlotte  Gilbert,  became  the  wife  of 
H.  F.  Brayton,  and  the  latter  was  duly  made  a  complainant  in 
the  suit. 

It  appeared  that  the  testator's  widow,  was  his  second  wife, 
and  that  David,  Clinton,  Warren  and  George  W.  were  her  chil- 
dren. By  his  first  wife,  the  testator's  children  were  Garret, 
Thomas  W.,  Ephraim,  Catharine  and  Elsey ;  of  whom  Thomas 
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W.  died  before  the  testator,,  leaving  his  widow  and  children  as 
^stated  in  the  bill. 

After  the  demurrers  were  overruled,  no  further  pleadings  were 
interposed  by  the  defendants.  The  complainants  did  not  at*» 
iempt  to  sustain  their  allegations  against  the  due  execution  of 
the  will^ 

The  cause  came  on  to  be  heard  on  the  bill,  the  answers,  the 
replications  thereto,  and  certain  formal  proofs ;  the  great  contro- 
versy being  upon  the  validity  of  the  trusts  of  the  will. 

E.  Sandford  and  S,  Stevens,  for  the  complainants,  argued 
upon  the  following  points. 

First.  The  will  of  the  testator  devises  his  real  estate  to  the 
trustees  named  therein,  upon  ^specific  trusts  attached  to  such  es- 
tate in  their  hands.  Beyond  the  trusts  to  sell  for  the  payment, 
of  the  debts  of  the  testator,  the  trusts  created  by  the  will  are  in- 
valid. 

I.  Because  the  trust  estate  is  not  created  for  any  of  the  legal 
purposes  of  an  express  trust  as  authorized  by  law. 

1.  The  trusts  to  receive  and  pay  over  the  rents  and  profits  of 
real  estate,  to  the  persons  beneficially  interested  therein,  are 
void.  {Coster  v.  Lorillardj  14  Wend.  265  ;  Opinion  of  Chief 
J.  Savage,  p.  322,  3^ ;  of  Senator  Maison,  p.  352  ;  of  Senator 
Young,  p.  378;  Hawley  v.  James,  16  Wend.  61 ;  Opinion  of 
Bronson,  J.  p.  156,  161;  1  Rev.  Stat.  722,  2d  ed.  §  55;  p.  721, 
5  45.) 

2.  The  trusts  to  make  partition  of  the  estate,  and  to  sell  the 
lands  and  convert  them  into  money,  for  the  purpose  of  making 
division  among  th^  parties  entitled  to  the  fund,  is  not  authorized 
by  law. 

3.  Tho  authority  to  lease  lots  for  a  term  of  years,  and  to  sell,, 
purchase  or  exchange  slips  or  gores  or  other  pieces  of  ground,  to 
enable  his  executors  to  manage  and  benefit  the  estate  given  in 
the  21st  and  23d  clauses  of  the  will,  are  not  trusts  authorized  by 
law,  and  cannot  sustain  the  trust  estate. 

2d.  The  doctrine  of  equitable  conversion  is  not  applicable  to 
the  real  estate  devised  by  this  will,  and  cannot  be  invoked  to 
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sustain  its  trusts  and  provisions,  which  are  otherwise  illegal  and 
void. 

Where  there  is  a  valid  devise  of  real  estate,  and  a  peremptory- 
direction  to  sell  it,  a^court  of  equity  may  deem  a  sale  as  having 
actually  taken  place,  for  any  legal  object,  in  administering  the 
estate,  or  executing  the  will ;  but  it  would  sanction  complete 
frauds  upon  and  evasions  of  the  statute  of  uses  and  trusts,  to  in- 
dulge this  fictitious  assumption  for  the  express  purpose  of  sustain* 
ing  a  devise,  which  in  other  respects  is  against  public  policy  and 
prohibited  by  statute. 

Second.  The  trust  estate  created  by  the  will  is  void,  because 
it  suspends  the  power  of  alienation  for  a  longer  period  than  is  al- 
lowed by  law ;  or  if  the  doctrine  of  equitable  conversion  be  ap- 
plied, and  the  estate  held  in  trust,  under  the  will  be  regarded  as 
personal  property,  because  the  trust  suspends  the  absolute  own- 
ership of  personal  property  for  a  longer  period,  than  during  the 
continuance,  and  until  the  termination  of  two  lives  in  being  at 
the  death  of  the  testator. 

1.  In  either  view  of  this  point,  the  interest  of  the  respective 
cestuis  que  trusty  under  this  will,  are  inalienable  during  their 
several  lives.  {Gott  v.  Cooky  7  Paige,  621,  536,  638 ;  De  Peys- 
ter  V.  Clendining,  8  Paige,  309  ;  Cluie  v.  B^oly  8  Paige,  85.) 

2.  The  will  does  not  contemplate  a  sale  or  disposition  of  the 
whole  of  the  real  estate,  until  after  the  decease  of  the  widow  and 
Ephraim.  Four-sevenths  of  the  property  devised  to  Warren  Gil- 
bert, George  W.  Gilbert,  Mrs.  Fish,  and  Mrs.  Hunt,  do  not  then 
vest  absolutely,  but  the  trust  is  continued  for  their  several  lives 
with  remainders  over. 

3.  The  trust  is  continued,  and  no  final  distribution^an  be  made 
of  the  estate,  until  after  the  determination  of  six  lives  in  being  at 
the  death  of  the  testator ;  viz ,  the  widow,  Ephraim,  Mr.  Hunt, 
Mrs.  Fish,  Warren  and  George ;  supposing  George  and  Warren 
to  die  without  children. 

4.  If  George  and  Warren  die  leaving  children,  the  trust  ap- 
pears to  be  designed  to  continue  as  to  their  portions  during  th^ 
Jives  of  all  their  children,  as  in  that  event  interest  is  directed  to 
be  paid  to  them. 

(Under  this  point,  the  counsel  also  cited,  2  Prest.  on  Abstr.  158, 
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159 ;  2  Crompt.  &  Jer.  334 ;  Ware  v.  Polhill,  11  Ves.  257, 283 ; 
2  Sugd.  on  Powers,  492,  496  ;  Leigh  <fc  Dalz.  on  Eq.  Conv.  48, 
49,  54 ;  2  P.  Will.  308 ;  5  Madd.  25 ;  Kane  v.  Gott,  24  Wend. 
641  ;   Van  Veghten  v.  Van  Vechten,  8  Paige,  128.) 

The  trusts  created  by  the  will,  should  be  adjudged  to  be  void, 
and  the  decree  should  declare  that  the  real  estate  of  the  testator 
descended  to  his  heirs  at  law,  free  and  discharged  from  all  con- 
ditions, devises,  authority  and  control  of  the  trustees.  The  de- 
cree should  direct  an  account  to  be  taken,  as  prayed  by  the  bill. 

E,  H,  Owen  J  for  the  assignees  of  Garret  Gilbert,  supported  the 
propositions  contained  in  the  points  next  stated. 

C  O*  Conor  and  George  Wood,  for  the  other  defendants ;  ar- 
gued in  support  of  the  following  pcintsL 

I.  The  decisions  made  upon  th^  demurrer  in  this  cause,  do  not 
authoritatively  determine  that  any  part  of  the  will  of  William  W. 
Gilbert  was  void. 

1.  The  only  operative  part  of  Vice-Chancellor  Hoffman's  de- 
cretal order,  is  the  disallowance  of  the  demurrer.  It  was  so  held 
in  both  the  appella(!b  courts. 

2.  The  disallowance  of  the  demurrer  was  founded,  (among 
others,)  upon  the  ground  assumed  to  be  sufficient  of  itself,  that 
for  aught  that  appeared,  there  might  be  an  intestacy  as  to  part  of 
the  property,  by  reason  of  George  and  Warren  Gilbert,  or  the  last 
survivor  of  them,  dying  without  children. 

3.  The  demurrer  was  not  well  taken,  because  it  was  merely 
a  demurrer  to  an  argument  advanced  in  the  bill,  and  not  to  the 
whole  case  stated  in  the  bill,  or  any  substantive  part  thereof. 

II.  If  this  is  not  so,  still  the  order  overruling  the  demurrer  will 
be  sufficiently  resjiected,  if  this  court,  in  its  final  decree,  declare 
an  intestacy  as  to  any  part  of  the  estate  however  small.  The 
opinion  pronounced  by  Vice-Chancellor  Hoffman  that  an  intes- 
tacy existed  as  to  a  certain  proportion,  is  not  binding  on  the 
court.  {Methodist  Episcopal  Church  v.  Jacques,  17  Johns. 
659.) 

III.  There  i$  an  equitable  conversion  of  the  whole  estate ;  and 
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the  validity  of  the  several  limitations  contained  in  the  will,  must 
consequently  be  tested  by  the  rules  relating  to  the  creation  of  es- 
tates or  interests  in  personal  property.  {^WrigkC  v.  Metho- 
dist Church,  1  Hoff.  R.  202;  Kane  v.  Go«,  24  Wend.  641  •, 
Bulkley  v.  De  Peysier,  26  Wend.  21 ;  Bunce  v.  Vandergraft^ 
8  Paige,  37  ;  Laus  v.  Bennett^  1  Coxe's  Cases,  167.) 

lY.  Trusts  of  personal  estate,  do  not  like  trusts  of  real  estate 
under  the  third  subdivision  of  the  55th  sec.  (Vol.  1,  p.  728  of 
Revised  Statutes,)  suspend  the  power  of  alienation,  because, 

1.  Such  trusts  are  alienable  at  common  law,  and  are  not  ren- 
dered inalienable  by  these  statutes. 

2.  The  statutory  provision  is  confined  in  express  terms  to  real 
estate. 

3.  Statutory  regulations  confined  expressly  to  real  estate,  should 
not  be  extended  by  a  forced  analogy  to  personal  estate,  which  is 
altogether  different  in  its  character,  properties  and  uses. 

4.  The  legislciture  for  wise  reasons,  reframed  from  fettering 
with  inalienability,  trusts  of  personal  estate.  {Kane  v.  Gott^  24 
Wend.  661,  6.) 

y.  The  rei^  and  profits  to  be  received  by  the  trustees  are 
limited  to  them  in  a  lawful  way,  and  ought  to  be  sustamed, 
because, 

1.  They  should  be  deemed  personal  estate,  because  merely 
incidental  to  the  conversion  of  the  real  estate  into  personalty, 
and  going  along  with  it  into  the  same  common  fund. 

2.  Supposing  they  are  to  be  deemed  real  estate  in  equity,  still 
they  are  merely  incidental  to  the  express  trust  to  sell,  and  are 
not  limited  under  the  third,  but  under  the  second  subdivision  of 
the  55th  section. 

3.  The  trustees  under  the  third  subdivision,  do  apply  the  rents 
and  profits  to  the  use  of  the  cestui  que  trusty  by  appropriating  a 
portion  of  them  to  the  purposes  of  the  estate,  and  paying  over 
the  balance  to  the  cesOd  que  trusts. 

4.  That  was  the  common  law  mode  of  applying  profits  to  the 
use  of  the  party  entitled  to  the  equitable  beneficial  interest ;  and 
the  statutes  should  be  construed  as  nearly  as  may  be,  to  the  rule 
and  reason  of  the  common  law. 

6.  If  applying  to  the  use  of  the  cestui  que  trust  should  be 


5S2  CASES  IN  CHANCERY.  ' 

Araold  V.  Gilbert 

construed  to  mean  the  management  and  application  of  the  fands* 
when  converted  into  personalty,  to  the  support  and  to  the  domes- 
tic comfort  and  enjoyment  of  the  cestui  que  trusts ;  that  would 
be  an  exercise  of  guardianship,  and  not  a  trust. 

6.  The  design  of  the  act  was  not  to  create  a  guardianship 
over  the  person  and  personal  estates  arising  from  rents  and 
profits,  bat  to  establish  an  exclusively  active  trust,  as  understood  . 
in  equity  law.    {Gott  v.  Cook,  7  Paige,  521,  536.) 

YI.  All  the  estates  and  interests  given  by  the  will  are  aliena- 
ble, except  the  contingent  remainders  expectant  upon  the  termi- 
nation of  the  lives  of  George  W.  Gilbert  and  Warren  Gilbert. 

•VII.  The  share  given  to  Catharine  Hunt,  out  of  the  third  al- 
lotted lo  the  widow,  with  all  its  ulterior  subdivision  and  limita* 
tions,  is  lawful  and  ought  to  be  sustained,  because, 

1.  As  a  trust  of  personal  estate,  for  the  reasons  above  given,  it 
is  not  inalienable. 

2.  As  to  the  shares  therein  of  Warren  and  George,  their  alien- 
ability is  not  suspended  during  the  lives  of  the  widow  and  of 
Catharine  Hunt. 

3.  The  respective  life  estates  of  Warren  and^Seorge,  (if  al- 
lowable,) do  not  suspend  alienation,  inasmuch  as  they  are  alien- 
«ble,  being  personal  estate. 

4  The  remainder  to  the  respective  children  of  Warren  and 
George,  suspends  alienation  during  one  life  only,  viz.  the  life 
of  Warren  and  of  George,  respectively,  upon  the  termination  of 
which  the  children  to  take  their  shares  respectively,  will  be  as- 
certained, and  in  a  condition  to  alienate. 

VIII.  The  absolute  ownership  or  absolute  power  of  alienation, 
is  consequently  not  suspended  as  to  any  part  of  the  estate,  for  a 
longer  period  than  during  the  continuance  of  the  two  specified 
lives  of  George  W.  and  Warren  Gilbert ;  and  at  their  termination^ 
5uch  suspense  must  inevitably  cease. 

IX.  If  the  17th  section  of  the  title  concerning  estates  in  lan(^ 
has  no  application  to  a  case  where  the  ultimate  remainder  may 
Btill  be  contingent  at  the  expiration  of  the  second  successive  life 
estate,  then  there  is  no  objection  to  any  number  of  successive 
life  estates,  provided  the  ultimate  remainder  be  so  limited  that  it 
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must  vest  at  or  before  the  expiration  of  some  two  certain  speci- 
fied  lives. 

X.  If  the  17th  section  does  apply  to  all  cases  of  successive 
estates  for  life,  but  is  only  in6perative  as  to  such  contingent  re- 
mainders in  failing  to  accelerate  their  vesting,  then  every  third 
and  subsequent  successive  life  estate  given  in  any  share  of  the 
property,  is  void  ;  and  the  income,  (if  any  there  shall  happen  to 
be,)  accruing  during  the  term  of  such  intended  third  and  subs^* 
quent  life  estate,  is  undisposed  of  by  the  will,  and  must  pass  as 
in.  case  of  intestacy,  to  the  heirs  at  law  or  next  of  kin  of  the 
decedent. 

XL  The  discre,tionary  powers  given  to  the  executors,  as  to 
paying  interest  on  legacies,  making  a  final  distribution,  &c.,  do 
not  suspend  alienation,  inasmuch  as  every  absolute  owner  of 
property  ought,  and  is  presumed  to  exercise  a  similar  discretion ; 
and  delay  under  the  exercise  of  discretion,  is  not  a  suspension, 
within  the  meaning  of  the  law.  ( Van  Vechten  v.  Van  Veghtenj 
8  Paige,  122,  3.) 

XII.  The  power  of  leasing  in  section  21st  of  the  will,  is  valid 
as  a  power  in  trust,  and  inasmuch  as  such  lessees  can  join  in 
alienation,  the  power  to  alienate  is  not  thereby  suspended.  So 
of  the  power  to  exchange.    {Hawley  v.  King^  7  Paige,  445.) 

The  Assistant  Tice-Chancellor. — The  late  assistant 
yice-chancellor  decided  upon  the  demurrer  in  this  eause,that  the 
trusts  of  the  will  of  William  W.  Gilbert,  were  void  as  to  oi>6 
sixty-third  part  of  the  mass  of  his  estate.  The  particular  shares 
which  were  held  void,  were  the  one-sixth  of  one-seventh  of  the 
third  part,  in  which  the  widow  was  vested  with  a  life  intere^i 
which  fraction  was  to  devolve  upon  George  Gilbert  for  life,  (after 
a  second  life  interest  in  the  seventh  part  to  Mrs.  Hunt,)  with  re- 
mainder to  his  children,  and  a  like  fraction  of  the  same  seventh 
part,  which  was  limited  in  the  same  manner^  to  Warren  Gilbert 
and  his  family.  In  these  fractions,  each  one  hundred  and  twenty- 
sixth  part  of  the  estate,  it  was  adjudged  that  the  will  suspended 
the  absolute  ownership  of  the  property,  (treating  it  as  personal 
estate,)  beyond  the  period  limited  by  law. 

Vol.  III.  70 
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The  chancellor  affirmed  the  decision  in  its  fullest  extent,  and 
his  decree  was  affirmed  by  the'  court  for  the  correction  of  errors. 

These  decrees  establish,  as  the  law  of  the  case,  that  the  trusts 
of  the  will  are  void,  to  the  extent  of  the  two  fractions  before 
mentioned. 

The  opinions  delivered  in  the  court  for  the  correction  of  errors, 
are  so  irreconcilable  with  each  other,  (although  all  concurring  in 
the  affirmance,)  that  it  is  impossible  to  say  on  what  specific 
ground  that  court  proceeded.  The  chancellor  held  the  trusts  to 
be  void  to  the  extent  stated,  without  considering  the  question 
whether  the  real  estate  was  to  be  deemed  converted  at  the  death 
of  the  testator.  The  assistant  vice-chancellor  held  that  there 
was  an  equitable  conver5ion  from  that  date ;  but,  following  as 
he  did,  the  chancellor's  doctrine  as  to  trusts  of  personal  property, 
it  was  not  necessary  for  him  to  decide  the  question  of  conversion. 

Thus  I  have  no  guide  in  the  exaniination  of  the  remaining 
trusts  of  the  will,  from  the  adjudications  upon  the  demurrer,  be- 
yond the  opinion  of  the  chancellor. 

It  was  argued  at  the  hearing,  with  equal  ingenuity  and  force 
of  reasoning,  that  future  interests  in  trusts  of  personal  property, 
are  not  subject  to  the  provision  of  the  statute  of  Uses  and  Trusts, 
which  makes  trust  interiests  in  lands  inalienable.  (1  R.  S.  7259, 
§  63.)  And  it  was  contended,  that  the  various  opinions  to  that 
•effect  which  have  been  pronounced  by  judges  in  the  court  for  the 
correction  of  errors,  if  they  have  not  established  the  position, 
have,  at  least,  left  it  an  open  question. 

This  is  indisputably,  a  very  important,  if  not  a  controlling 
point,  in  the  construction  of  the  will  now  before  me,  and  1  will 
at  once  state  my  views  on  the  subject. 

The  court  of  last  resort  has  never  decided  that  future  interests 
in  trust*  of  personal  property,  are  not  within  the  provision  of  the 
statute  to  which  I  have  referred.  On  the  contrary,  it  is  difficult 
to  perceive  how  that  court  could  have  affirmed  the  decrees  of  the 
chancellor  in  some  of  the  cases,  where  he  held  that  such  interests 
were  not  alienable,  without  sustaining  that  doctrine. 

But,  conceding  that  the  question  is  still  open  in  our  highest 
court,  it  is  clearly  and  firmly  established  by  the  learned  head  of 
the  court  of  chancery,  by  whose  judgments  I  must  be  governed, 
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that  trusts  of  future  or  contingent  interests  in  personal  property, 
are  subject  to  the  sixty-third  section  of  the  statute  relative  to- 
Uses  and  Trusts.  Such  was  his  opinion  on  the  demurrer  in  this 
cause,  and  he  so  decided  in  Hone  v.  Van  Schaick^  7  Paige,  221^ 
233 ;  Gott  v.  Cook,  7  ibid.  521,  535  ;  Clute  v.  Bool^  8  ibid.  83 ; 
and  De  Peyster  v.  Clendeningy  8  ibid.  295,  305. 

The  whole  property  of  William  W.  Gilbert  is  devised  and  be- 
queathed in  trust.  All  of  the  interests  which  the  will  carves  out 
of  tiie  third  part  of  the  estate,  which  was  given  to  his  widow  for 
life,  and  which  are  to  take  effect  after  her  death,  are  future  in- 
terests^ and  many  of  those  in  the  other  two  thirds,  upon  which 
it  will  be  my  duty  to  comment,  are  contingent  interests.  It  is, 
therefore,  unnecessary,  in  respect  of  the  effect  of  those  limitations, 
for  me  to  decide  whether  the  real  estate  was  converted  into  per- 
sonalty upon  the  testator's  death,  or  not  till  a  subsequent  period. 
In  my  .estimation,  it  is,  nevertheless,  material  to  ascertain  whe- 
ther the  interest  given  to  the  widow  by  the^  will  is  real  estate,  or 
•  whether  it  may  be  regarded  as  personal  property  from  the  time- 
that  the  will  became  operative.  1  will  therefore,  in  the  first  place, 
examine  that  question. 

So  far  as  it  was  necessary  to  sell  real  estate  for  the  payment 
of  debts,  the  will  directs  an  immediate  sale,  and  the  conversion 
to  that  extent  is  unquestionable.  -^     ;   . 

The  fourteenth  section  directs  sufficient  sales  to  make  the  spe- 
cific investments  enjoined  by  the  will,  and  to  pay  the  legacies 
with  as  little  delay  as  possible,  having  a  regard  always  for  the 
interest  of  the  whole  estate. 

To  this  extent  also,  an  equitable  conversion  may  probably  be 
deemed  to  have  taken  place.  But  I  do  not  understand  this  clause 
as  applying  to  the  bequests  of  the  mass  of  the  estate,  contained  in 
the  fifteenth  section,  nor  to  the  provision  for  the  widow. 

By  the  eleventh  section,  the  widow  was  to  receive  from  the 
trustees,  one  third  of  the  net  amount  of  the  rents  and  profits  of 
the  real  estate,  while  it  remained  unsold. 

Under  the  twelfth  section,  the  trustees,  in  their  discretion,  could 
undoubtedly  have  sold  the  whole  of  the  real  estate  within  a  year 
after  the  testator's  death,  and  thus  turned  the  widow's  third  of 
the  rents  into  a  third  of  the  interest  of  the  purchase  money; 
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and  he  evidently  expected  that  a  partial  sale  would  be  made 
while  she  lived.  But  I  do  not  discover  in  the  will,  any  ground 
upon  which  she  could  ever  compel  the  trustees  to  sell  the  lands 
for  the  purposes  of  her  income ;  and  it  is  at  least  doubtful,  whe- 
ther those  entitled  under  the  fifteenth  section,  could  compel  a 
sale  by  the  trustees,  until  the  period  appointed  for  the  final 
distribution.  It  is  clear,  as  to  the  widow,  that  the  discretion 
vested  in  the  executors  was  beyond  her  control ;  nor  could  this 
court  interfere  to  coerce  their  discretion  in  her  behalf.  (See  Bun- 
ner  v.  Storm,  1  Sandford's  Ch.  R.  357.) 

Her  interest  was  devised  to  her  as  the  income  of  real  estate, 
and  it  might  continue  such  during  her  whole  life.  If  its  charac- 
ter were  changed  by  a  sale,  and  it  from  thence  became  the  in- 
come of  personal  property,  such  change  could  not  have  relation 
back  to  the  testator's  death,  so'  as  to  give  to  the  whole  interest 
the  quality  of  personalty  from  that  time.  It  is  only  ati  impera- 
tive intent  to  convert,  bearing  upon  the  particular  interest  as  to 
which  the  question  arises,  which  can  have  that  effect. 

Taken  by  itself,  therefore,  I  do  not  think  that  the  widow's  in- 
terest under  the  will,  can  be  regarded  as  converted  into  personal 
estate  from  the  death  of  the  testator. 

Assuming,  for  the  argument,  that  the  shares  of  those  who  were 
to  take  the  bulk  of  the  estate  under  the  fifteenth  section,  ought  to 
be  regarded  as  personalty  from  his  death  ;  so  that  on  the  death  of 
David  Gilbert,  for  example,  during  the  widow's  lifetime,  his  next 
of  kin,  and  not  his  heirs,  would  have  taken  his  seventh  part ; 
does  that  affect  the  question  as  to  the  conversion  of  the  widow's 
life  interest  in  the  rents  of  the  third  part  of  the  lands? 

For  the  final  distribution  of  his  estate,  the  testator  contempla- 
ted that  all  his  lands  should  be  turned  into  money,  and  that  his 
children  and  descendants,  taking  under  that  distribution,  should 
receive  money  and  securities,  and  not  real  estate.  But  to  estab- 
lish an  entire  equitable  conversion,  there  must  be  a  design  to  give 
to  the  produce  of  real  estate,  the  quality  of  personalty,  to  all  in- 
tents. This  is  the  rule  stated  by  Mr.  Cox,  in  his  note  to  Cnise 
y.  Barley,  (3  P.  Will.  22,)  and  it  is  adopted  in  all  the  subsequent 
jauthorities. 

There  was  no  conversion /or  all  purposes,  by  this  will.    For 
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if  David  Gilbert  had  died  in  his  father's  lifetime,  the  seventh  part 
given  to  him  would  have  gone  to  the  heirs  at  law,  and  not  to  the 
next  of  kin  of  the  testator.  {Ackroyd  v.  Smithson,  1  Bro.  Ch, 
C.  503  ;  Woodv.  Cone,  7  Paige,  472.)  And,  as  I  have  shown, 
the  testator,  so  far  from  impressing  the  quality  of  personalty  on 
this  provision  for  his  widow,  gave  it  to  her  as  realty,  and  so  devi- 
sed the  estate  out  of  which  it  was  to  issue,  that  it  must  continue 
to  be  realty  to  the  end  of  her  life,  unless  its  character  should  be 
changed  by  the  exercise  of  the  unlimited  discretion  of  the  trus- 
tees. 

Thus,  it  may  be  that  the  testator  has  converted  the  real  estate 
out  and  out,  as  to  the  quality  of  the  property  which  his  children 
are  to  take  under  the  fifteenth  section  of  the  will :  while  he  has 
made  no  conversion  in  the  quality  of  that  which  he  gave  to  his 
widow. 

He  has,  at  the  most,  authorized  his  trustees  to  convert  the  lat- 
ter, but  he  has  not  required  it.  This  discretionary  power,  no 
more  affects  the  quality  of  her  estate  in  the  lands  remaining  after 
the  payment  of  the  debts  and  legacies,  and  making  the  specific 
investments,  than  it  would  h^ve  done  were  it  expressly  restrict- 
ed in  its  exercise  until  after  her  death. 

I  think  that  the  question  of  conversion,  as  to  the  widow's  in- 
terest, is  unaffected  by  the  point  as  to  the  conversion  of  the  subse- 
quent trust  interests,  and  must  be  considered  by  itself.  Thus 
regarding  it,  the  provision  made  by  the  will  for  her  income,  must 
be  deemed,  at  the  death  of  the  testator,  as  a  trust  iii  real  estate. 

The  validity  of  the  trusts,  depends  upon  their  effect  and  char- 
acter when  the  will  tecame  operative,  and  in  my  examination  of 
those  trusts  I  must,  therefore,  treat  the  widow's  interest  as  re- 
alty, and  not  as  personal  property.  I  will  now  proceed  to  con- 
sider the  effect  of  those  trusts  in  the  will,  which  were  brought  to 
my  notice  at  the  hearing. 

First.  Following  the  course  of  the  third  part  of  the  estate, 
the  rents  and  income  of  which  were  given  to  the  widow,  through 
the  devolutions  prescribed  by  the  will.  As  a  trust  interest  in 
lands,  her  right  to  the  income  was  inalienable  at  the  death  of  the 
testator. 

The  third  part,  was  therefore  effectually  locked  up  during  her 
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life.  Advancing  to  the  time  when  a  part  of  the  lands  was  con- 
verted, the  interest  of  the  widow  in  the  income  of  the  proceeds, 
must  be  treated  as  an  interest  in  personal  property,  which  was 
future  or  expectant  at  the  testator's  death,  and  equally  incapable 
of  alienation. 

XJpon  the  death  of  the  widow,  this  third  part  of  the  estate  be- 
came divisible  into  seven  equal  portions,  and  Mrs.  Hunt,  Mrs. 
Fish,  George  Gilbert,  and  Warren  Gilbert,  were  each  to  enjoy  one 
of  those  portions. 

I  will  first  take  up  Mrs.  Hunt's  seventh  part.  By  the  sixteenth 
section  of  the  will,  she  was  to  have  the  interest  until  her  death  or 
re-marriage ;  the  whole  seventh  being  still  held  in  trust.  On 
either  of  those  events,  the  fund,  ($5000  of  her  whole  seventh 
excepted,)  by  the  seventeenth  section  was  to  be  divided  between 
the  other  six  children  there  named ;  but  the  share  of  Mrs.  Fish 
goes  to  her  for  life  only;  and  George  and  Warren  take  life  inter- 
ests in  their  shares  also,  with  subsequent  limitations  which  need 
not  be  mentioned  in  this  connection. 

Thus,  as  to  three  sixth  parts  of  the  share  of  Mrs.  Hunt  in  the 
widow's  third  of  the  estate,  if  all  the  bequests  are  to  be  enjoyed, 
there  is  a  suspense  of  the  absolute  ownership  of  the  fund  for 
three  lives  which  were  in  being  at  the  testator's  death.  In  other 
words,  so  long  as  either  the  widow,  or  Mrs.  Hunt,  or  Mrs.  Fish 
lived,  an  absolute  title  to  the  letter's  proportion  of  the  third  part, 
derived  through  Mrs.  Hunt,  could  not  be  conveyed  or  transfer- 
red, though  every  person  mentioned  or  referred  to  in  the  will, 
should  join  in  the  transfer. 

And  the  same  thing  is  true  of  the  pontion  of  Warren  and 
George,  derived  in  the  same  manner.  It  is  no  answer  to  the  ar- 
gument, to  say  that  Mrs.  Fish,  or  Warren,  or  George,  might  die 
before  Mrs.  Hunt's  death  or  re-marriage ;  or  that  Mrs.  Hunt  might 
die  before  the  widow.  The  limitation  is  illegal  if  it  may  con- 
travene the  statute ;  it  is  not  necessary  for  the  party  impeaching 
k,  to  show  that  it  must  have  that  effect. 

'I  he  chancellor's  opinion,  when  this  cause  was  before  him  on 
(the  demurrer,  shows  that  the  provision  of  the  revised  statutes, 
which,  when  more  than  two  successive  estates  for  life  are  limi- 
iedj  cuts  off  those  beyond  the  two  first,  (1  R.  S.  723,  §  17,)  does 
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not  relieve  the  case  from  this  difficulty,  in  respect  of  these  por* 
tioDs  derived  to  Warren  and  George.  If  their  life  estates  were 
rejected  for  the  excess,  the  absolute  ownership  would  still  remain 
in  suspense  during  their  respective  lives,  because  until  their  deaths, 
it  could  n6t  be  known  who  was  to  succeed  to  those  portions. 
It  is  clear,  therefore,  that  these  portions,  intended  for  George 
and  Warren,  being  each  an  one  hundred  and  twenty-sixth  part  of 
the  mass  of  the  estate,  fall  within  the  prohibition  of  the  stat- 
ute, and  the  trusts  thereof  attempted  to  be  created  by  the  will, 
are  void. 

This  was  decided  on  the  demurrer,  and  I  have  gone  briefly 
through  the  argument,  as  an  introduction  to  the  discussion  of  the 
remaining  trusts. 

As  to  the  one  hundred  and  twenty-sixth  part  limited  to  Mrs. 
Fish,  arising  from  Mrs.  Hunt's  share  of  the  third  of  the  estate, 
the  life  interest  given  to  Mrs.  Fish  may  be  stricken  out,  pursuant 
to  the  seventeenth  section  of  the  statute  relative  to  the  creation 
and  division  of  estates  before  cited ;  and  then  the  question  re- 
mains,  upon  the  limitation  over."  to  her  lawful  heirs,  according 
to  the  laws  of  this  state,  in  cases  of  intestacy,"  as  applicable  to 
her  "  children  and  heirs.''  The  use  of  both  children  and  heirs, 
indicates  that  the  testator  did  not  overlook  the  distinction  between 
the  two  terms.  Mrs.  Fish  could  have  no  heirs,  (properly  so 
called,)  while  living,  and  her  children  living  at  the  date  of  the 
will,  or  at  the  testator's  death,  might  never  become  her  heirs. 
Construing  this  part  of  the  16th  clause  of  the  will,  with  the  aid 
of  the  kindred  language  in  the  17th  clause,  I  think,  by  "  lawfut 
heirs  of  Mrs.  Fish,"  the  testator  intended  those  persons,  her 
children  and  grand-children,  who  should  be  her  heirs  at  her  de- 
cease. {Bowers  v.  Porter,  4  Pick.  198.)  Upon  this  construction, 
there  is  the  same  difficulty  that  exists  in  respect  of  the  shares  of 
George  and  Warren  already  discussed.  It  cannot  be  known 
while  Mrs.  Fish  lives,  who  will  be  entitled  to  this  one  hundred 
and  twenty-sixth  part  as  her  heirs,  and  the  absolute  ownership 
is  therefore  suspended  during  her  life,  as  effectually  as  if  the  be- 
quest of  the  interest  to  her  for  life  were  valid  and  operative. 

Next,  pursuing  the  application  of  the  principles  already  stated 
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as  to  Mrs.  Hunt's  share  of  the  third  of  the  estate,  let  us  take 
Warren  and  George's  seventh  parts  of  the  same. 

Each  has  a  life  interest  in  the  income.  This,  with  that  of  the 
widow,  exhausts  two  lives.  If  either  shall  die  without  children 
living,  his  share  becomes  divisible  into  four  parts,  (or  three,  if 
the  survivor  of  the  two  leaves  no  children.)  The  survivor  then 
takes  a  life  interest  in  one-fourth  of  the  other's  share ;  and  until 
he  dies,  (though  his  life  interest  be  void,)  it  cannot  be  known 
upon  whom  that  fourth  will  ultimately  devolve.  Suppose  George 
were  to  die  j&rst  without  children.  Then  Warren,  by  the  terms 
of  the  will,  is  to  succeed  to  the  income  of  one-fourth,  (that  is,  of 
one  eighty-fourth  of  the  whole  estate,)  for  his  life.  This  is  void 
for  excess,  it  being  the  third  successive  life  estate.  But  the  abso- 
lute ownership  of  this  fraction  is  suspended,  until  his  death  shall 
demonstrate  who  is  to  take  the  succession.  It  follows  that,  in 
respect  of  this  one  eighty-fourth  part,  the  trusts  of  the  will  are 
invalid. 

If  Warren  should  die  without  children,  leaving  George  survi- 
ving, the  same  state  of  things  would  exist  as  to  another  one 
eighty-fourth  part  of  the  estate.  Both  of  these  contingencies 
could  not  occur,  but  one  of  them  was  as  likely  to  occur  as  the 
other,  at  the  death  of  the  testator,  and  the  one  would  affect  a 
different  portion  of  the  estate  from  that  subject  to  be  influenced 
by  the  other. 

Second.  This  case  is  presented  in  another  aspect,  which,  if  I 
have  viewed  it  correctly,  has  a  far  more  extensive  bearing  upon 
the  trust  interests  created  by  the  will. 

The  seventh  clause  of  the  will  provides  a  fund  of  $3000,  the 
income  of  which  is  to  be  paid  to  Ephraim,  quarter  yearly,  during 
the  full  end  and  term  of  his  natural  life.  The  fifteenth  clause, 
which  is  the  only  one  directing  a  division  of  the  corpus  of  the 
estate,  in  express  terms  brings  this  fund  of  $3000,  as  well  as  the 
fund  set  apart  for  the  use  of  the  widow  for  life,  into  the  estimate, 
account,  and  distributiou.  The  conclusion  appears  to  be  inevi- 
table, that  no  general  distribution  was  contemplated  by  the  tes- 
tator until  after  the  death  of  both  the  widow  and  Ephraim. 
This  is  confirmed,  by  the  fact  that  all  the  provisions  of  the  will, 
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as  to  the  several  seventh  parts  in  which  the  estate  is  given,  upon 
the  division  prescribed  in  the  fifteenth  section,  are  consequent 
upon,  and  follow  such  division.  These  separate  seventh  parts, 
come  into  being  for  the  first  time,  on  the  general  distribution, 
and  no  one  of  the  children  could  require  the  trustees  to  assign  to 
him  his  seventh'  part,  or  deliver  over  to  him  any  portion  of  the 
capital  of  the  estate,  whether  in  lands  or  personalty,  upon  or  to- 
wards his  seventh  part,  until  after  the  death  of  the  widow  and 
Ephraim.  In  order  to  avoid  a  collision  with  the  statute  against 
perpetuities,  the  respective  interests  in  the  distribution  should 
vest  absolutely  upon  the  death  of  those  two  persons.  But  such 
is  not  the  effect  of  the  will.  On  the  final  distribution,  four  of 
the  seven  parts  are  to  remain  in  trust. 

First.  Mrs.  Hunt  is  to  have  a  life  interest  in  one  seventh,  de- 
terminable sooner,  on  her  re-marriage. 

Assuming,  for  the  present,  that  Ephraim's  right  in  the  $3000^ 
was  not  a  future  interest,  and,  being  personalty,  was  alienable, 
and  that  his  life  is  not  to  be  counted ;  Mrs.  Hunt's  interest  was 
undoubtedly  expectant;  and  following  upon  the  life  estate  of  the 
widow,  at  least  two  lives  must  have  worn  out  before  her  interest 
would  cease.  Her  seventh  should  then  vest  absolutely  at  all 
events.  Instead  of  whic|),  three  sixth  parts  of  it  are  again  given 
over  for  life,  to  Mrs.  Fish,  George,  and  Warren,  and  until  those 
lives  drop,  the  persons  ultimately  entitled,  cannot  be  ascertained. 
This,  as  I  have  before  stated,  is  the  necessary  consequence,  even 
if  their  several  life  interests  be  rejected  as  void. 

Thus  in  one-half  of  Mrs.  Hunt's  share,  or  in  one-fourteenth 
of  the  bulk  of  the  estate,  the  absolute  ownership  is  suspended  be- 
yond the  limit  permitted  by  law. 

So  far,  I  have  gone  on  the  assumption  that  Ephraim's  lifo 
might  be  left  out,  in  estimating  the  suspension  of  the  absolute 
ownership.  But  can  his  life  be  thus  omitted?  Suppose  that 
Warren  Gilbert  had  died,  leaving  children,  soon  after  the  testa- 
tor, and  while  the  widow  and  Ephraim  were  living :  Could  an 
absolute  interest  in  Warren's  one-seventh  of  the  estate,  have  been 
conveyed  to  a  purchaser  at  that  time  ?  It  could  not  be  done^ 
because  the  trustees  would  be  indispensable  parties  to  the  tran»« 
fer,  and  it  would  be  a  palpable  violation  of  their  trust,  to  divide 
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off  one*seventh  of  the  estate,  while  Ephraim  or  the  widow  sur- 
Tived.  It  follows,  that  Ephraim's  life  must  enter  into  the  com- 
putation, in  determining  how  long  these  various  proyisions 
suspend  the  absolute  ownership.  This  brings  the  whole  of  Mrs. 
Hunt's  seventh  part,  within  the  prohibition  of  the  statute.  For 
Mrs.  Hunt's  life  is  the  third  in  the  series,  and  it  cannot  be  re-* 
jected,  as  in  some  of  the  instances  heretofore  mentioned,  because 
it  is  not  the  third  life  estate  or  interest.  In  the  widow's  third,  it 
stands  as  the  second  life  interest  in  succession ;  as  to  the  other 
two-thirds  of  her  seventh,  it  is  the  first.  My  conclusion  is,  that 
the  trusts  as  to  the  whole  of  Mrs.  Hunt's  seventh  part,  are  void. 
The  objections  to  the  seventh  parts  of  Mrs.  Fish,  Warren,  and 
George,  are  still  more  forcible.  In  each,  there  is  a  life  interest, 
which  though  not  farther  removed  than  the  second  in  success- 
ion, is  the  third  in  the  series  of  lives  during  which  the  owner- 
ship is  suspended  ;  and,  in  addition,  the  persons  who  are  to  take, 
upon  the  termination  of  their  lives  respectively,  cannot  be  known 
while  they  live. 

It  will  be  observed,  that,  in  this  review  of  the  provisions  of  the 
will,  I  have  treated  them  as  if  the  real  estate  were  to  be  deemed 
converted  at  the  death  of  the  testator,  with  the  single  exception 
of  the  devise  of  the  rents  to  the  widoiir-  Whether  that  be  the 
proper  era,  or  whether  the  general  conversion  relates  to  the  death 
of  the  widow  and  Ephraim,  or  the  survivor  of  themj  I^have  not 
examined,  and  express  no  opinion. 

But  applying  the  principles  settled  in  this  court  to  this  will,  on 
the  most  careful  consideration  which  I  can  give  to  the  subject,  I 
am  compelled  to  say,  that  in  my  judgment,  the  limitations  of  the 
will  are  void,  as  to  four  sevenths  of  the  property  disposed  of  by 
the  fifteenth  and  subsequent  sections. 

Upon  this  conclusion,  it  is  needless  to  look  into  the  minor, 
points  raised  against  the  other  parts  of  the  will. 

The  trusts  being  so  far  void  as  to  overturn  the  main  design  of 
the  testator,  the  overthrow  of  the  residue  would  follow  as  a  mat- 
ter of  course,  even  if  the  trust  interests ;  which,  if  standing  alone, 
might  have  been  sustained ;  were  not  involved  in  the  fate  of  the 
void  trust  devise  to  the  executors.  (See  Coster  v.  Lorillard^  14 
Wend.  266.) 
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The  purposes  for  which  the  trustees  were  to  sell  and  receive 
the  interim  rents,  aside  from  the  legacies  to  the  children,  and  the 
general  distribution,  have  been  accomplished  long  since;  and 
there  is  nothing  in  the  way  of  declaring,  that  subject  to  those 
purposes  and  the  exercise  of  the  power  given  therefor,  the  real 
estate  descended  to  the  heirs  at  law,  and  that  the  next  of  kin 
were  entitled  to  the  personal  property  of  the  testator. 

Of  the  specific  legacies,  that  to  Mrs.  Jane  Gilbert  is  distinct 
from  the  void  trusts,  and  her  receipt  of  it  is  not  inconsistent  with 
the  breaking  up  of  the  will  at  large.  But  the  legacies  to  her 
daughters,  must  be  relinquished  upon  their  coming  in  as  heirs 
and  next  of  kin.  {Hawley  v.  Janies^  16  Wend.  62 ;  Thonvpson 
V.  Carmichaers  Executors,  1  Sand.  Ch.  R.  387.) 

I  have  concluded,  with  some  hesitation,  that  the  legacies  given 
by  the  sixth  section  of  the  will,  must  also  fail.  They  are  paya- 
ble out  of  the  sales  of  the  real  and  personal  property.  The  par- 
ties are  all  to  take  as  heirs,  on  avoiding  the  trusts,  and  must 
therefore  waive  the  legacies.  Besides,  so  far  as  they  are  to  be 
made  out  of  the  real  estate,  they  are  dependent  on  the  void  trust, 
and  two  of  them  form  a  part  of  the  subordinate  trusts  which 
cannot  be  sustained.  The  devise  cannot  be  maintained  as  a 
power  in  trust,  in  respect  of  these  legacies,  if  it  be  void  as  an 
express  trust.  {Hawley  v.  James,  16  Wend.  174,  175,  per  Bron- 
son,  J. ;  1  R.  S.  728,  §§  55,  53.) 

The  acts  of  the  trustees  under  the  will,  should  be  confirmed, 
and  in  the  account  to  be  taken,  they  should  have  all  just  allow- 
ances, including  compensation  for  their  services.  The  valid 
powers  of  sale,  were  probably  sufficient  for  the  protection  of 
bona  fide  purchasers.  The  payments  made  upon  the  legacies  or 
bequests  which  are  avoided,  m&y  be  adjusted  between  the  re* 
spective  heirs  in  the  account.  The  case  of  Hawley  v.  James,  (16 
Wend.  62,  182,  274,  278,)  furnishes  a  precedent  for  the  proper 
decree,  in  this  and  many  other  particulars. 

There  must  be  a  decree  declaring  these  principles,  and  direct- 
ing the  trustees  to  account  before  a  master.  The  complainants 
costs  throughout,  and  the  costs  of  the  other  parties  in  the  suit 
while  pending  in  this  circuit,  are  to  be  paid  out  of  the  estate. 
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On  recurring  to  the  answers,  I  find  that  the  want  of  parties  is 
set  up  by  way  of  demurrer.  No  point  of  this  kind  was  made  at 
the  hearing,  but  it  is  manifest  that  there  should  be  other  parties 
brought  in,  before  an  effective  decree  can  be  entered.  The  ad- 
ministrators of  Ephraim  Gilbert,  Mrs.  Hunt,  and  Antoinette 
Gilbert,  respectively,  are  necessary  parties.  The  bill  states  that 
the  two  former  died  without  issue,  and  it  shows  that  the  heirs  of 
all  three  are  parties.  It  should  also  appear  that  they  died  in- 
testate. 

A  supplemental  bill  may  be  filed  to  remedy  these  omissions. 


Hetfield  v.  Newton  and  others. 

Whbki  a  defence  of  usury  is  interposed  to  the  foreclosure  of  a  mortgage,  by  the 
purchaser  of  the  equity  of  redemption,  the  complainant  cannot  overcome  it  by 
proof  that  the  lands  were  conveyed  subject  to  the  mortgage,  unless  his  bill  sets 
forth  the  execution  and  terms  of  such  conveyance. 

Application  was  made  to  D.  for  a  loan  to  be  obtained  from  his  father-in-law  H. 
D.  negotiated  the  loan  for  ((2600,  and  on  takiug  the  mortgage,  gave  his  notes 
for  $600,  of  the  amount ;  but  the  loan  was  all  advanced  by  H.,  to  whom  the 
mortgage  was  given.  D.  took  a  mortgage  to  himself  for  S300,  for  his  trouble  in 
doing  the  business.  In  a  suit  by  H.  to  foreclose  his  mortgage  ;  Held,  that  D. 
was  a  competent  witness  for  H. 

Application  for  a  loan  was  made  by  parties  in  Western  New  York,  to  D.  in  New 
Jersey,  they  expecting  D.  to  obtain  the  same  from  H.,  or  some  other  person  there . 
They  offered  to  give  D.  |i300,  for  doing  the  business  and  delivering  them  the 
money.  D.  obtained  the  loan  of  his  father-in-law,  H.,  took  the  money  to  the 
paities  in  Western  N.  Y.,  received  their  mortgage  to  H.  for  the  loan  payable 
with  interest,  and  took  a  inortgage  to  himself  for  the  (300. 

Heldt  1.  That  D.  was  the  agent  of  the  borrowers,  and  not  of  the  lender,  in  nego- 
tiating the  loan. 

S.  That  alter  the  'loan  was  agreed  upon,  he  was  the  agent  of  both,  in  perfect- 
ing it  and  taking  the  mortgage  therefor. 

3.  That  the  lender  was  not  affected  by  the  agreement  of  the  borrowers  to  compensate 
D.,  and  that  the  mortgage  to  the  lender  was  not  usurious. 

In  the  defence  of  usury,  the  proof  must  strictly  sustain  the  allegation  made  in  plead- 
ing. So  where  in  an  answer,  the  usurious  agreement  was  stated  to  be,  that  H. 
vas  to  advance  the  borrowers  $2000,  and  D.  was  to  give  them  hia  notes,  one 
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for  $150,  and  one  for  $450,  makingr  the  S2600,  for  which  the  security  was 
given  ;  and  the  proof  showed  an  agreement  by  which  H.  was  to  advance  $2053| 
iu  cash,  and  $548,  in  the  notes  of  D.,  one  for  $414,  and  the  other  for  $148  ;  it 
was  held  a  fatal  variance. 
March,  7;  May  27, 1816. 

This  was  a  bill  to  foreclose  a  mortgage  for  $2600,  on  lands 
in  East  Bloomfield,  in  the  county  of  Ontario,  dated  April  1, 1840, 
and  executed  by  Morris  Newton  and  Darius  Newton,  to  the 
complainant.  Amanda  Newton  was  made  a  defendant,  as  hav- 
ing some  title  or  interest,  to  or  in  the  equity  of  redemption.  The 
testimony  showed  that  the  lauds  were  conveyed  to  her,  subject 
to  the  mortgage. 

The  Newton's  put  in  an  answer,  stating  that  in  the  spring  of 
1839,  M.  and  D.  Newton  applied  to  one  Harvey  Dayton,  a  son- 
in-law  of  the  complainant,  (the  two  latter  residing  in  New  Jersey,) 
for  a  loan  of  $2000,  or  $2500,  oiSfering  to  him  all  his  expenses 
and  an  extra  compensation  of  $300,  beyond  the  legal  interest,  for 
the  use  of  the  money.  That  in  the  winter  of  1840,  the  negoti- 
ation was  renewed,  and  the  complainant  assented  to  the  terms 
proposed ;  upon  which  Dayton  in  his  behalf,  came  to  East  Bloom- 
field  with  $2000 :  That  they  wanted  $2600,  and  Dayton  pro--  - 
posed  to  furnish  the  $600,  out  of  his  own  funds.  And  that  final- 
ly it  was  agreed  between  them  and  Dayton,  that  the  complain- 
ant should  advance  the  $2000 ;  Dayton  should  give  them  his 
two  notes,  one  for  $450,  and  the  other  for  $150 ;  the  Newton's 
should  secure  the  aggregate,  $2600,  by  their  mortgage  on  the 
lands  in  question,  bearing  interest  at  seven  per  cent. ;  and  that 
they  should  execute  another  mortgage  to  Dayton  for  $300,  on 
a  village  lot  in  Seneca  Falls,  for  the  usurious  interest  or  compen- 
sation stipulated  for  the  loan  of  the  $2600. 

The  answer  then  set  forth  the  execution  of  this  agreement  on 
both  sides,  and  it  insisted  that  the  mortgage  for  $2600,  was  usu- 
xious  and  void. 

Issue  being  joined  on  this  answer,  both  parties  proceeded  to 
take  testimony.  Dayton  was  produced  as  a  witness  by  the  com- 
plainant, and  was  objected  to  by  the  defendants,  on  the  ground 
that  he  was  interested  in  the  event  of  the  suit.  The  facts  upon 
which  the  objection  turned,  will  be  found  in  the  opinion  of  the 
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court.    His  testimony  was  taken,  subject  to  the  question  as  to  its 
admissibility. 

There  were  several  witnesses  examined  in  respect  of  the  al- 
leged usury,  and  the  testimony  Was  in  some  degree  conflicting. 
It  is  deemed  unnecessary  to  state  it  in  detail,  and  the  summary 
in  the  opinion  delivered,  will  suffice  for  a  proper  understanding 
of  the  ^ints  decided. 

/.  R.  Van  Rensselaer^  for  the  complainant 

E.  Foote  Jr.y  for  the  defendants. 

The  Assistant  Tice-Chancellor. — The  deed  to  Amanda 
Newton,  which  would  probably  preclude  her  from  the  defence  of 
usury  set  up  in  the  answer,  is  not  admissible  under  the  pleadings, 
for  any  other  purpose  than  to  show  that  she  has  an  interest  or 
claim  in  the  equity  of  redemption.  The  complainant  to  avail 
himself  of  the  deed,  against  the  attempted  defence,  should  have 
set  forth  the  pretence  of  usury,  and  charged  the  execution  of  the 
conveyance  to  Amanda  Newton  subject  to  the  mortgage,  and 
her  assumption  to  pay  it. 

The  first  great  struggle  on  the  part  of  the  defendants,  is  to  ex* 
elude  the  testimony  of  Harvey  Dayton,  on  the  ground  of  interest 
in  the  event  of  the  suit. 

1.  It  is  argued  from  the  evidence  of  Cory,  that  a  part  of  the 
$2000  loaned  in  cash,  belonged  to  Dayton. 

The  manner  in  which  this  witness  connected  Dayton's  con- 
versations with  the  loan  to  Newton,  does  not  appear  satisfactory 
to  me.  He  states  that  his  own  application  for  money,  was  after 
Hetfield  sold  his  farm,  and  that  it  was  two  or  three  years  prior 
to  his  examination,  which  would  bring  it  in  1842  or  1843.  The 
loan  to  Newton  was  consummated  the  first  of  April,  1840,  and 
on  the  defendants  hypothesis,  was  in  negotiation  nearly  a  year 
before.  The  conversations  related  by  Cory,  undoubtedly  had  re- 
ference to  the  money  Hetfield  received  for  his  farm. 

On  his  first  examination  Cory  could  not  tell  to  whom  Dayton 
said  the  money  went,  nor  whether  he  stated  the  person's  resi- 
dence.   Even  when  a  leading  question  was  put,  with  Newton's 
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name  at  full  length,  Gory  was  unable  to  answer.  When  a  lead- 
ing question  as  to  the  place  was  put,  he  came  up  to  that  point  so 
far  as  to  say  it  was  in  Western  New  York.  On  being  recalled, 
after  a  few  day's  interval,  he  not  only  recollected  Newton's  name, 
but  associated  Dayton's  conversations  with  the  name  of  Newton, 
as  if  the  two  things  had  never  been  dissevered  in  his  mind. 

Considering  the  great  discrepancy  as  to  the  time,  the  manner 
in  which  the  witness's  recollection  was  obviously  screwed  up  to 
the  point,  the  statement  in  the  answer  and  the  virtual  concession 
throughout  the  residue  of  the  defendants  proof,  that  the  $2000, 
at  all  events,  belonged  to  Hetfield ;  I  must  say  that  Cory's  testi- 
mony does  not  make  out  Dayton's  interest  in  any  part  of  t^at 
sum. 

2.  It  is  next  said,  that  $600  of  the  sum  in  the  mortgage,  was 
furnished  by  Dayton,  and  belongs  to  him. 

The  $600  is  in  fact  $548,  and  for  that  amount  Dayton  gave 
his  notes  to  Newton.  He  said  he  would  pay  them,  and  the  notes 
were  paid,  and  the  receipt  shows  presumptively,  that  Dayton 
paid  the  note  of  $148. 

On  the  other  hand,  the  mortgage,  given  to  Hetfield  alone,  and 
acknowledging  the  whole  consideration  as  proceeding  from  him, 
is  a  circumstance  of  weight.  And  I  think  the  defendants  have 
proved  by  Ira  R.  Peck,  in  the  admissions  of  Hetfield  which  they 
called  out  to  show  Dayton's  agency,  that  Hetfield  furnished 
money  to  the  full  amount  of  t^e  mortgage. 

In  considering  the  question  of  Dayton's  interest,  his' own  testi- 
mony is  of  course  to  be  left  out  of  view ;  as  the  point  must  be 
determined  on  the  evidence  upon  which  the  objection  was  made 
to  his  examination.  Some  other  circumstances  bearing  upon  his 
interest,  will  be  noticed  in  examining  the  case  on  the  merits.  It 
is  sufficient  to  say  here,  that  the  defendants  have  not  made  out 
his  interest  in  the  $600,  so  clearly  as  to  exclude  him  for  that 
cause. 

3.  The  last  ground  of  objection,  is  Dayton's  avowed  owner- 
ship of  the  mortgage  for  $300,  which  mortgage,  it  is  said,  must 
stand  or  fall  by  the  result  of  this  suit. 

I  do  not  perceive  how  this  suit  is  to  affect  it  at  alL  If  Dayton 
seeks  to  enforce  it,  a  decree  in  Hetfield's  favor  in  this  suit  will 
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not  interfere  with  the  defence  of  usury  or  extortion  to  that  mort- 
gage. Nor  will  a  decree  in  this  suit  in  Newton's  favor,  be  a  bar 
to  Dayton's  foreclosure. 

My  conclusion  is,  that  Dayton  is  a  competent  witness.  As  to 
his  credit,  it  may  be  observed  that  all  the  material  witnesses  on 
both  sides,  except  Cory,  are  near  relatives  of  the  respective  par- 
ties, or  intimately  connected  by  their  present  or  former  domestic 
relations.  And  Cory  at  one  time  had  an  unpleasant  altercation 
with  Dayton.  Thus  the  testimony  of  all,  demands  a  close  and 
careful  scrutiny. 

On  the  merits  of  the  case,  the  first  thing  that  occurs  upon  the 
defence,  is  a  variance  between  the  usurious  contract  alleged,  and 
that  which  is  claimed  to  have  been  proved.  The  answer,  after 
stating  a  proposal  by  the  Newton's  for  a  loan  $2000  or  $2500,  at 
seven  per  cent,  interest,  and  they  giving  in  addition  $300,  secu- 
red by  a  separate  mortgage,  and  the  complainant's  assent  to  those 
terms ;  proceeds  to  set  forth  that  Dayton  came  with  $2000,  that 
they  wanted  $2600,  and  he  proposed  to  furnish  the  $600  from 
his  own  funds.  And  the  final  agreement  as  stated  in  the  answer, 
is  that  the  complainant  was  to  advance  $2000,  Dayton  was  to 
give  two  notes,  one  of  $450,  and  the  other  of  $150 ;  and  the 
Newton's  were  to  secure  the  $2600  by  the  mortgage  in  question, 
bearing  lawful  interest,  and  to  execute  another  mortgage  for 
$300,  for  the  usurious  interest.  Now  the  evidence  does  not 
sustain  this  statement  in  any  of  its  particulars.  If  the  $2600 
be  regarded,  aside  from  the  notes  given  by  Dayton,  the  proof  is 
clear  that  Hetfield  agreed  to  loan  and  did  loan  the  whole  of  it ; 
and  that  although  Dayton's  notes  were  given  for  a  part,  (but  not 
for  $600,)  he  did  not  pay  any  portion  of  the  amount.  If  the 
agreement  be  considered  with  reference  to  its  minor  stipulations, 
then  it  is  proved  that  Hetfield  was  to  make  the  whole  loan,  $2062 
in  cash  on  the  delivery  of  the  mortgage,  and  $548  in  Dayton's 
two  notes,  one  for  $414,  at  six  months,  and  the  other  for  $148. 

In  this  court,  as  well  as  at  law,  the  proof  of  usury  must  strictly 
sustain  the  allegation  in  pleading.  Any  variance  in  its  substan- 
tial terms,  is  held  to  be  fatal.  ( Vroom  v.  DitmarSj  4  Paige, 
626 ;  New  Orleans  Gas  Light  and  Banking  Co.  v.  Dudley,  8 
ibid.  462 ;  Smiih  v.  Bush,  8  Johns.  84.)    Under  these  authorities^ 
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I  have  no  doubt  that  the  variance  in  this  case  is  material,  and  is 
fatal  to  the  defence. 

I  have  nevertheless  considered  the  testimony  in  the  cause,  and 
will  briefly  state  my  conclusions. 

The  important  question  as  to  the  usury  is  this :  Was  Dayton 
the  agent  of  Hetiield  in  negotiating  the  loan,  or  was  he  the  agent 
of  the  Newton's  ? 

The  amount  which  he  claimed  and  secured  as  his  compensa- 
tion, is  not  very  material  in  this  respect,  if  he  were  Newton's 
agent,  the  exorbitance  of  his  charges  is  nothing  to  Hetfield.  If 
he  were  Hetfield's  agent,  he  had  no  right  to  make  any  charge 
against  the  Newton's  for  his  services. 

Notwithstanding  Dayton's  liberal  use  of  the  pronouns,  /  and 
v>€,  in  his  conversations  about  this  aflair,  it  is  very  evident  that 
the  Newton's  did  not  exi^ect  him  to  make  them  a  loan.  He  told 
them  distinctly,  on  their  first  application,  that  he  had  no  money 
to  let,  and  there  is  no  proof  in  the  case  that  he  had  any,  either 
in  1839  or  1840.  He  at  the  same  time  told  them  that  Hetfield 
had  money,  and  he  thought  he  could  make  an  arrangement  for 
them  with  Hetfield.  But  in  this  he  was  mistaken,  and  the  sale 
of  the  mortgage,  which  the  Newton's  proposed  to  make  to  raise 
money  in  1839,  was  made  elsewhere,  and  that  negotiation 
dropped. 

Newton's  letter  of  January  18th,  1840,  in  connection  with  the 
previous  transactions,  is  conclusive  that  he  expected  Dayton  to 
obtain  the  money  from  Hetfield  or  some  other  person,  and  that 
he  did  not  look  to  Dayton  at  all,  as  the  lender  of  the  money.  He 
proposed  the  same  terms  as  he  had  offered  on  the  prior  negotia- 
tion, viz :  interest  at  seven  per  cent. ;  and  he  also  offered  to  give 
to  Dayton  a  mortgage  of  $300,  to  compensate  him  for  doing  the 
business.  A  letter  of  Dayton's,  in  answer  to  this,  dated  Febru- 
ary 26ih,  1840,  is  not  produced,  and  the  omission  is  a  strong 
point  against  the  defendants,  on  this  important  part  of  the  case. 
It  probably  contained  the  distinct  exposition  of  Dayton's  true 
position  in  this  matter  of  agency. 

Pausing  at  this  stage  of  the  case,  we  find  Newton  desiring  a 
loan,  applying  to  Dayton,  who  bad  no  money,  to  procure  it  for 
him  at  seven  per  cent.,  and  offering  for  his  services,  a  bonus  or 
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commission  of  $300.  This  was  clearly  an  agency  for  Newton. 
It  was  of  no  consequence  to  him  whether  Dayton  procured  the 
loan  from  Hetfield,  or  from  John  Doe. 

To  proceed,  Dayton  applied  to  Hetfield,  and  procured  it  from 
him.  He  applied  at  Newton's  request.  He  did  not  ask  Newton 
in  behalf  of  Hetfield,  to  accept  a  loan.  The  difierence  of  one 
per  cent,  between  New  York  and  New  Jersey  interest,  was  an 
obvious  inducement  to  Hetfield  to  make  the  loan.  Unless  Day- 
ton is  perjured,  Hetfield  knew  nothing  about  the  $300  proposed 
to  be  given  to  Dayton,  and  Hetfield's  assertion  to  that  efiect  made 
to  Peck,  which  the  defends^nts  proved,  corroborates  the  testimony 
of  Dayton.  Up  to  the  time  that  Hetfield  consented  to  make  the 
loan,  Dayton  was  the  agent  of  the  Newton's  beyond  all  doubt. 
From  that  time,  until  it  was  completed,  he  continued  to  be  New- 
ton's agent  to  effect  it,  and  he  was  also  Hetfield's  agent  to  trans- 
mit the  money,  and  receive  and  look  to  the  security.  But  in  the 
controlling  feature  of  the  case,  the  negotiation  for  the  loan,  he 
was  in  no  respect  the  agent  of  Hetfield.  He  was  acting  for  the 
Newton's,  and  Hetfield  was  acting  and  bargaining  for  himself. 

This  is  my  conviction  upon  the  evidence,  and  if  I  am  right  in 
this  conclusion,  the  principle  of  the  cases  of  Dagnall  v.  Wigley, 
(11  East,  43 ;)  Coster  v.  Dilwarth,  (8  Ca>ven,  299 ;)  and  Crane 
v.  Hubbellj  (7  Paige,  413  ;)  is  decisive  against  the  defence. 

In  Reed  v.  Smiihj  (repotted  in  9  Cowen,  647,)  though  deci- 
ded nearly  five  years  before  Coster  v.  Dilwortk,  it  was  palpable 
that  the  plaintifT  was  the  actual  lender  of  the  money.  The  court 
dwelt  upon  the  fact  that  the  note  never  went  out  of  his  possess- 
ion, and  he  negotiated  the  renewals  and  every  part  of  the  trans- 
action. To  make  this  case  analogous  to  Smith  v.  Reed,  the 
defendants  should  have  set  up  that  Dayton  was  in  truth  the 
lender  of  the  money,  and  that  the  use  of  Hetfield's  name  was 
colorable  throughout. 

On  the  defence  attempted  by  the  proofs,  as  well  as  upon  the 
point  of  variance,  the  complainant  is  entitled  to  a  decree. 

The  principal  sum  being  now  due,  the  decree  may  be  for  a 
reference  to  compute  the  amount  due,  and  for  a  sale  on  the  con- 
firmation of  the  master's  report. 
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Oppenheim    V.    Leo  Wolf    and    The    Public   Adminis- 
trator. 

It  18  no  objection  to  a  bill  of  interploftder,  that  the  ck>fnp1ainant  has  an  interest  in 
respect  of  other  property  not  in  the  suit  bat  which  mi^ht  be  litigated,  that  one 

.  party  rather  than  the  other  should  succeed  in  the  interpleader,  so  as  to  increase 
his  own  chance  of  success,  in  respect  of  such  other  property.  Such  interest  may 
be  termed  an  interest  in  the  question,  but  not  in  the  particular  suit,  and  does 
not  prevent  him  from  filing  an  interpleader. 

If  however  the  complainant  be  liable  to  either  party  in  re9peet  of  the  tpeciJUfund  • 
in  dUpuie,  beyond  the  queotion  of  property,  or  make  olaims  on  the  fund  which 
either  of  the  defendants  contests,  it  is  not  a  proper  case  for  an  interpleader. 

J.  having  placed  goods  in  the  hands  of  O.,  as  a  security  for  advances,  obtained  the 
goods  on  a  promise  of  other  indemnity,  and  departed  from  New  York  to  ge  to 
Liverpool,  on  the  11th  of  March,  1841,  in  the  steamship  President  Nothing 
was  ever  heard  of  the  ship  or  of  any  person  who  sailed  in  her,  after  she  left  the 
harbor  of  New  York.  In  April,  and  again  in  May,  1841,  J.*s Attorney  placed 
securities  in  the  hands  of  O.  for  the  promised  indemnity,  and  directed  O.  to  pay 
the  surplus  to  W.,  to  whom  J.  was  largely  indebted  ;  to  which  O.  agreed.  In 
August,  1841,  administration  was  granted  on  J.*s  estate.  There  being  a  surplus 
it  was  claimed  from  O.  by  W.,  and  by  the  administrator  of  J.,  and  each  sued  O. 
at  law  for  the  same.  The  administrator  did  not  question  0*8  right  to  the  in- 
demnity. 

Held,  1.  That  it  was  a  proper  case  for  a  bill  of  interpleader  by  O.  against  the  rival 
claimants ;  and  that  he  was  under  no  personal  obligation  to  W.,  which  prevented 
his  resorting  to  that  remedy. 

S.  That  J.  is  presumed  to  have  been  lost  at  sea,  before  May,  1841 ;  and  the  pow« 
ers  of  his  attorney  were  thereby  terminated. 
3,  That  the  adininislrator  was  entitled  to  the  surplus. 

Facts,  which  are  a  part  of  the  experience  and  common  knowledge  of  the  day,  are 
legitimate  grounds  for  the  judgment  of  the  const    This  principle  applied  to  the 
usual  duration  of  voyages  across  the  Atlantic,  by  steam  and  other  packet  ships. 
May,  12  ;  May  30, 1846. 

In  November,  1840,  the  complainant  lent  his  notes  for  $3,100, 
to  Joseph  Leo  Wolf,  which  the  latter  agreed  to  protect ;  and  for 
that  purpose  he  lodged  merchandize  with  the  complainant. 
This  was  subsequently  relinquished  on  an  agreement  of  indem- 
nity in  some  other  mode ;  but  before  completing  it,  J.  Leo  "Wolf 
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departed  from  New  York  for  Liverpool,  in  the  steamship  Presi- 
dent, on  the  llth  of  March,  1841.  This  vessel  and  her  ill  fated 
passengers  and  crew,  as  it  is  well  known,  have  never  been  heard 
of  since  her  departure  from  this  port. 

In  April.  1841,  Louis  Leo  Wolf,  who  was  the  general  attorney 
in  fact  of  Joseph,  delivered  to  the  complainant,  securities  belong- 
ing to  Joseph,  for  the  indemnity  agreed  upon  by  Joseph  against 
the  advances  made  by  the  complainant  to  take  up  the  notes ; 
and  in  May,  1841,  Louis  transferred  to  him  additional  securities 
for  the  same  purpose.  On  delivering  the  latter,  the  attorney  di- 
rected the  complainant  to  pay  over  the  surplus,  if  any  there  were 
to  William  Leo  Wolf,  who  was  a  large  creditor  of  Joseph,  and 
the  complainant  assented  to  make  such  payment 

On  the  23th  day  of  August,  1841,  on  proof  of  the  facts  relative 
to  Joseph  Leo  Wolfs  supposed  death,  letters  of  administration 
on  his  estate  were  granted  to  the  public  administrator  in  the  city 
of  New  York. 

There  was  a  considerable  surplus,  arising  from  the  securities 
transferred  to  the  complainant,  after  indemnifying  him  ;  and  in 
September  or  October,  1841,  William  Leo  Wolf  formally  claimed 
such  surplus  from  the  complainant,  and  a  like  claim  was  made 
about  the  same  time  by  the  public  administrator.  Both  com- 
menced suits  at  law  against  the  complainant,  to  recover  the  sur- 
plus :  upon  which  the  latter  filed  a  bill  of  interpleader,  paid  the 
surplus  into  court,  and  obtained  an  injunction,  staying  the  suits 
at  law. 

The  adminiArator,  in  his  answer,  admitted  the  complainant's 
right  to  hold  the  securities,  to  the  extent  of  his  advances ;  and  in- 
sisted that  Joseph  Leo  Wolf  died  within  a  few  days  after  the  llth 
of  March,  1841,  whereby  the  authority  to  Louis,  his  attorney,  ex- 
pired :  That  the  attorney's  direction  to  pay  the  surplus  to  Wil- 
liam, was  thus  rendered  nugatory ;  and  the  administrator  claimed 
it  as  a  part  of  Joseph's  assets. 

William  Leo  Wolf  put  in  an  answer,  alleging  the  validity  of 
the  direction  given  by  Louis,  and  insisting  that  the  complainant, 
on  receiving  the  securities,  was  bound  by  his  agreement  with 
JLouis,  to  pay  the  surplus  to  William.  He  also  insisted  that  there 
was  no  presumption  of  Joseph's  death,  prior  to  the  transfer  in 
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May,  1841,  and  the  directioD  then  given  in  William's  favor.  If 
there  were  any  such  presumption,  then  the  complainant  took 
nothing  by  the  transfer  of  the  securities  after  Joseph's  death,  and 
is  liable  to  the  public  administrator  for  the  whole  securities.  And 
on  this  ground,  as  well  as  the  complainant's  liability  to  William 
under  the  agreement  to  pay  him  the  surplus ;  William  insisted 
that  the  bill  of  interpleader  could  not  be  sustained. 

F.  Griffin^  for  the  complainant. 

N.  Chase,  for  W.  Leo  Wolf. 

/.  B,  Haskin,  for  the  Public  Administrator. 

The  Assistant  Vice-Chancellor. — Neither  of  the  defen- 
dants, questions  the  position  that  the  fund  in  dispute  came  right- 
fully into  hands  of  the  complainant.  Nevertheless  the  defend- 
ant Leo  Wolf  contends,  that  the  facts  upon  which  the  adminis- 
trator claims  the  fund,  if  made  out,  will  entitle  him  to  recover 
from  the  complainant  the  whole  amount  of  the  original  deposit 
of  securities.  I  do  not  think  that  this  is  a  necessary  consequence 
from  the  case  made  by  the  administrator.  It  suffices  to  defeat 
W.  Leo  Wolf's  claim  to  the  fund,  as  between  him  and  the  ad- 
ministrator, to  prove  that  Joseph  Leo  Wolf  died  before  May, 
1841.  But  the  complainant's  right  to  the  securities,  to  the  ex- 
tent of  indemnifying  him  for  his  advances  for  Joseph,  may  have 
been  valid  under  the  original  agreement  for  indemnity,  or  he 
may  be  entitled  to  be  subrogated  to  the  securities  in  place  of  the 
merchandize  which  was  delivered  up.  The  answer  of  the  ad- 
ministrator is  consistent  with  such  a  subrogation,  or  with  a  valid 
substitution  of  the  securities  for  the  merchandize.  And  it  is  a 
concession  of  the  complainant's  right  to  indemnity  out  of  those 
securities,  which  is  binding  upon  the  administrator. 

Of  course,  W.  Leo  Wolf  cannot  set  up,  to  defeat  this  interplea- 
der, the  existence  of  a  demand  in  favor  of  the  administrator, 
which  the  latter  disclaims. 

The  judgment  of  Lord  Cottenham  in  Crawshay  v.  Thornton^ 
(2  M.  (fc  Cr.  1, 19,)  cited  by  the  defendant  Leo  Wolf,  refers  to 
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liabilities  of  the  complainant,  beyond  the  mere  question  of  pro- 
perty in  the  specific  fund  in  dispute.  He  did  not  intend  to  say 
that  because  the  complainant,  in  respect  of  other  property  which 
was  not  then  in  contest,  had  an  interest  that  one  defendant  should 
succeed  rather  than  the  other,  in  order  to  establish  or  promote 
his  own  chance  of  success  when  a  contest  should  arise  as  to  such 
other  property ;  therefore  he  could  not  file  a  bill  of  interpleader 
as  to  property  in  which  both  parties  defendant  conceded  that  he 
had  no  interest.  A  suit  concerning  the  latter  could  have  no  in- 
fluence upon  the  questions  in  respect  of  the  property  first  men- 
tioned. An  illustration  of  Lord  Cottenham's  meaning  is  to  be 
found  in  the  instance  of  the  acceptor  of  a  bill  of  exchange,  dis- 
cussed in  Atkinson  v.  Manks^  (1  Cowcn,  692,)  where  the  bill 
being  drawn  in  favor  of  B.,  one  C.  claimed  the  fund  in  the  ac- 
ceptor's hands.  There  the  acceptor  was  under  a  personal  obli- 
gation to  B.,  beyond  and  independent  of  the  question  as  to  the 
right  to  the  fund. 

In  Mitchell  v.  Hapne,  (2  S.  &  S.  63,)  also  cited,  the  complain- 
ant claimed  against  both  of  the  defendants,  a  right  in  the  fund  in 
contest,  which  was  resisted  by  one  of  the  defendants.  It  was 
therefore  held  that  he  had  a  personal  question  to  maintain  with 
one  of  the  defendants,  which  precluded  him  from  interpleading 
the  two  claimants. 

Another  objection  made  by  W.  Leo  Wolf  is  that  the  complain- 
ant is  under  a  personal  obligation  to  pay  this  money  to  him. 

In  this  respect  the  case  of  Atkinson  v.  Manks^  (I  Cowen,  691, 
707,  708,)  is  applicable.  In  that  case,  Manks  held  the  proceeds 
of  goods  and  moneys  collected  for  Booth,  and  Booth  drew  an  or- 
der on  him  in  favor  of  Atkinson,  for  Booth's  goods  or  the  pro- 
ceeds, which  Manks  accepted.  Booth  drew  another  order  on 
him  in  favor  of  Holroyd ;  and  both  Atkinson  and  Holroyd  claim- 
ed the  fund.  Their  respective  rights  depended  on  the  source  of 
the  fund,  whether  it  was  from  Booth's  goods  or  otherwise.  The 
chancellor  and  the  court  for  the  correction  of  errors,  decided  that 
Manks  could  interplead  Atkinson  and  Holroyd,  notwithstanding 
the  acceptance  of  the  order ;  and  Judge  Sutherland  delivering 
the  opinion  of  the  latter  court,  held  that  the  acceptance  was  with- 
out consideration. 
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In  this  case,  when  Joseph  Leo  Wolf's  agent  delivered  the  se- 
curities to  the  complainant,  he  directed  the  surplus  to  be  paid  to 
W.  Leo  Wolf,  to  which  direction  the  complainant  assented^  Or 
if  he  expressly  agreed  to  it,  the  case  is  no  stronger. 

This  assent  or  agreement,  does  not  interfere  with  his  inter- 
pleading a  "party,  who  sets  up  a  right  to  the  surplus  paramount 
to  William  Leo  Wolfs.  If  it  should  turn  out  that  Joseph  was 
dead  when  his  agent  gave  the  order  or  direction,  then  his  admin* 
istrator  would  have  a  better  right  than  W.  Leo  Wolf  to  the  sur- 
plus. So  if  it  appeared  that  prior  to  the  direction,  Joseph  him- 
self had  sold  the  surplus  to  some  other  person.  On  the  latter's 
claim  to  it  in  the  one  case,  alleging  the  prior  sale ;  or  on  the  ad- 
ministrator's claim  in  the  other,  alleging  his  death,  I  think  the 
jcomplainant  would  have  an  undoubted  right  to  interplead  thena 
with  William  Leo  Wolf. 

I  must  therefore  decide  that  the  bill  is  properly  filed,  and  thai 
the  complainant  is  entitled  to  his  costs  out  of  the  fund. 

The  defendants  have  stipulated  that  the  questions  between 
them  shall  be  decided  on  the  pleadings  and  testimony  now  be- 
fore me,  and  I  will  proceed  to  that  branch  of  the  case. 

The  decisive  point  is  the  time  of  Joseph  Leo  Wolf's  death. 
The  precise  time  will  never  be  known,  till  the  mighty  deep  gives- 
up  its  dead  at  the  last  great  day. 

For  the  purpose  in  hand,  we  must  have  recourse  to  the  dic- 
tates of  common  experience,  and  to  legal  presumptions.  Joseph 
Leo  Wolf  departed  from  this  port  in  the  steamship  President,  on 
the  11th  day  of  March,  1841.  Nothing  has  ever  been  heard  of 
the  vessel,  or  of  any  of  her  passengers  or  crew,  from  that  day  to 
the  present.  The  usual  time  for  steam  passages  across  the  At* 
lantic  from  New  York,  has  been  fourteen  or  fifteen  days,  and 
the  longest  passages  have  not  exceeded  twenty-three  or  twenty- 
four  days.  Forty  days  is  a  long  passage  from  hence  to  England, 
•in  a  sailing  vessel  of  ordinary  quality ;  and  the  outward  trips 
of  our  packet  ships  are  seldom  beyond  thirty  days,  and  oftener 
under  twenty-five.  These  are  facts  forming  a  part  of  the  expe- 
rience and  common  knowledge  of  the  day,  and  as  such  are  le- 
gitimate grounds  for  the  judgment  of  the  court. 

Now,  it  is  very  true  that  the  ill-fated  President  may  Jiave 
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become  disabled,  and  drifted  about  for  weeks  and  weeks,  before 
she  was  finally  engulfed  by  the  waves  of  the  Atlantic.  But  what 
was  her  probable  fate  1  A  regular  and  tolerably  fair  passage, 
would  have  carried  her  to  England  before  the  last  day  of  March, 
1841.  If  she  had  become  a  wreck,  and  had  been  buffeted  to 
and  fro  upon  the  ocean,  the  chances  would  have  beeft  greatly  in 
favor  of  her  being  seen  by  some  one  of  the  many  sail  that  are 
constantly  passing  between  the  United  (States  and  Europe.  The 
fact  that  she  had  the  resource  of  both  sails  and  steam,  thus 
doubling  her  chance  of  making  some  port  in  case  of  disaster ; 
and  the  impenetrable  cloud  that  has  always  hung  over  her  end, 
lead  the  mind  irresistibly  to  the  conclusion,  that  she  must  have 
gone  to  the  bottom  before  she  had  been  six  weeks  out  of  New 
York ;  and  the  strong  probability  is,  that  she  was  lost  within  a 
few  days  after  her  departure. 

This  is  a  different  question  from  the  one  presented,  when  it  is 
to  be  determined  whether  a  sufficient  time  has  elapsed  to  compel 
payment  of  an  insurance  on  a  missing  vessel.  There  all  the 
chances  in  favor  of  safety  are  suffered  to  expire,  before  the  final 
and  last  step  is  taken,  by  the  payment  of  the  loss.  Here  the  fact 
of  the  death  of  the  party  is  conceded,  and  the  inquiry  is,  when 
did  it  happen.  In  the  case  of  the  insurance,  after  waiting  for  a 
year  from  the  sailing  of  the  missing  ship,  and  then  paying  the 
loss,  it  is  not  paid  on  the  presumption  that  the  vessel  was  lost 
only  on  the  day  that  payment  was  made ;  but  on  the  supposition 
that  she  must  have  been  lost  within  the  longest  customary  period 
allowed  for  such  vessels  to  reach  their  port  of  destination.  It  is 
a  general  rule,  that  if  a  ship  has  been  missing,  and  no  intelligence 
received  of  her  within  a  reasonable  time  after  she  sailed,  it  shall 
be  presumed  that  she  foundered  at  sea.  The  underwriters  are 
permitted  to  wait  until  intelligence  of  the  missing  vessel  can  no 
longer  be  reasonably  expected.  So  the  surrogate's  court  will 
delay  the  grant  of  administration  upon  the  estate  of  one  who 
sailed  in  such  a  vessel,  while  hope  proclaims  a  chance  of  his 
safety.  But  when  the  expectation  of  tidings  of  ship  and  passen- 
ger is  entirely  exhausted,  and  the  underwriter  and  the  surrogate 
act  upon  the  legal  presumption  of  the  loss  of  both ;  that  pre- 
sumption relates  back  to  a  time  far  anterior  to  the  period  when 
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such  action  takes  place.  It  is  a  presumption  founded  upon  com- 
mon sense  and  experience,  and  leads  to  the  conclusion  that  the 
loss  occurred  within  the  longest  usual  duration  of  a  voyage  from 
the  port  of  departure,  to  that  of  the  ship's  destination  ;  because 
a  loss  within  that  time  is  far  more  probable  than  that  the  vessel 
after  becoming  disabled,  should  have  drifted  about  for  any  con- 
siderable period,  at  the  mercy  of  the  waves,  without  encountering 
some  other  vessel,  or  ultimately  reaching  the  land. 

There  is  no  fixed  rule  in  the  common  law,  as  to  the  time  after 
which  a  missing  vessel  shall  be  presumed  to  be  lost.  (See  Park 
on  Ins.  86,  6th  ed.)  In  Hotistman  v.  Thornton^  (Holt's  N.  Pr. 
Rep.  242,)  a  vessel  sailed  the  middle  of  August,  1815,  from  Ha- 
vana for  a  port  in  Holland,  the  ordinary  duration  of  which  voyage 
was  about  seven  weeks.  The  vessel  was  not  heard  of  after  she 
left  Havana,  and  eight  months  from  the  time  she  sailed,  an  action 
Was  brought  against  the  underwriters,  and  was  sustained  by 
Chief  Justice  Gibbs. 

In  an  early  case,  Newby  v.  Read^  (Park  on  Ins.  85,)  the  insu- 
rance was  against  a  loss  happening  before  the  30th  of  November, 
1762.  The  ship  sailed  from  Newcastle  for  Copenhagen,  which 
was  an  average  voyage  of  ten  days.  She  was  taken  by  a  priva- 
teer, and  ransomed,  and  then  proceeded  on  her  voyage^  but  was 
never  heard  of  afterwards.  The  report  omits  to  state  when  the 
ship  sailed  from  Newcastle ;  but  the  trial  was  in  the  fall  of  1763, 
and  the  plaintiff  recovered  ;  so  that  the  loss  must  have  been  pre- 
sumed to  have  occurred  before  30th  November,  1762. 

In  Brown  v.  Neilson,  (1  Caines,  525,)  an  insurance  on  the  A1-' 
mira  expired  on  the  28th  of  March,  1801 ;  the  vessel  sailed  from 
Norfolk  bound  to  New  York,  on  the  4th  of  March,  and  she  was 
never  heard  from.  The  usual  passage  between  the  two  ports 
was  from  five  to  seven  days,  (though  one  instance  of  thirty  days 
and  another  of  sixty  days  were  proved,)  and  vessels  which  sailed 
with  the  Almira  arrived  in  ten  to  twelve  days ;  but  with  a  head 
wind,  she  would  have  taken  more  time  than  that  for  the  voyage. 
It  was  proved  that  a  violent  storm  took  place  the  day  after  she 
sailed,  and  that  on  the  29th  of  March,  there  was  a  severe  tem- 
pest all  along  the  coast    The  judge  charged  the  jury  that  he 
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thought  the  rule  ought  to  be,  if  the  vessel  did  not  arrive  withia 
Ihe  usual  limits  of  the  voyage  she  was  prosecuting,  she  ought  to 
be  presumed  to  be  lost;  and  that  it  would  not  be  reasonable  to 
calculate  on  the  utmost  or  greatest  limit  of  the  voyage^  and  be 
left  it  to  the  jury  to  say  whether  the  Almira  was  probably  lost 
before  the  expiration  of  the  policy  on  the  28th  of  March.  The 
jury  gave  a  verdict  against  the  underwriters,  and  the  court  sus- 
tained the  charge  and  the  verdict.  In  the  case  cited,  the  action 
was  not  brought  till  after  March,  1802 ;  thus  affording  to  the 
underwriters,  a  whole  year  for  it  to  become  perfectly  certain  that 
a  loss  had  been  sustained. 

These  authorities  fully  confirm  my  conviction  that  the  steamer 
President  must  be  deerned  to  have  been  lost  before  May,  1841, 
and  that  Joseph  Leo  Wolf's  death  must  have  occurred  before 
his  attorney  transferred  this  fund  to  his  father. 

The  death  of  the  constituent  terminated  the  attorney's  authori- 
ty, and  his  transfer  was  nugatory.  The  result  is,  that  the  sur- 
plus of  the  securities  in  the  complainant's  hands,  was  assets  of 
Joseph  Leo  Wolf  when  he  died,  and  must  be  paid  over  to  his 
administrator. 

Under  the  circumstances,  I  will  not  charge  W.  Leo  Wolf  with 
costs.  The  administrator  will  be  allowed  his  costs  out  of  ibe 
fund  recovered. 
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Brewer  v.  Staples  and  others, 

Tm  parchaser  of  land  which  is  conveyed  to  him  subject  to  a  mortgage  ezecated 
by  the  vendor,  is  not  entitled  to  the  benefit  of  a  collateral  security  which  the 
vendor  placed  with  the  mortgagee  subsequent  to  the  execution  of  the  mortgage. 

After  sneh  a  conveyance,  the  land  becomes  the  primary  fund  for  the  payment  of 
the  mortgage  debt,  and  the  personal  liability  of  the  mortgagor  is  the  secondary 
fund.  The  mortgagor  stands,  in  respect  of  the  land,  as  a  surety  for  the  mortgage 
debt.  • 

A  creditor  taking  from  his  debtor  in  compromise  and  satisfaction,  a  conveyance  of 
land  subject  to  a  mortgage  thereon,  ceases  to  be  a  creditor,  and  becomes  a  par- 
chaser  of  snch  land  ;  and  ho  cannot  compel  the  debtor  to  pay  the  mortgage. 

8.  having  mortgaged  his  laods^  B.,  subsequently  transferred  to  B.,  a  debi  against 
Q.  as  a  collateral  security.  Afterwards,  S.  being  largely  indebted  to  T.,  compro- 
mised the  debt  for  less  than  its  amount,  and  paid  it  by  conveying  to  T.  the  same 
lands,  expressly  subject  to  the  mortgage  to  B.  Held,  that  T.  had  no  right  to  re- 
quine  B.  to  collect  Q*s  debt,  and  apply  it  to  the  satisfaction  of  the  mortgage ;  that 
the  land  was  the  primary  fund  ;  and  that  S.  could  require  B.  to  exhaust  it  before 
resorting  to  Q*s  debt,  which  was  collateral  to  the  mortgage. 
April,  6  ;  June  1,  lH4fi. 

The  bill  was  filed  January  20,  1845,  against  William  J. 
Staples,  The  Trust  Fire  Insurance  Company,  and  others,  to  fore- 
close a  mortgage  executed  by  Staples  to  James  H.  Titus,  on  four 
lots  of  ground  at  Stapleton  on  Staten  Island.  The  mortgage 
was  dated  September  15,  1846,  was  for  $1500,  and  was  accom- 
panied by  Staples's  bond  of  the  same  date  and  tenor.  Titus  as- 
signed the  bond  and  mortgage  to  the  complainant,  prior  to  April, 
1840,  and  she  claimed  S1200,  of  the  principal  to  be  due. 

At  the  date  of  this  mortgage.  Staples  executed  a  bond  and 
mortgage  to  one  Thurston,  on  five  lots  adjacent  to  the  former; 
and  Thurston  assigned  his  bond  and  mortgage  to  Peter  Embury. 
On  the  third  day  of  April,  1840,  for  the  further  security  of  the 
debts  to  the  complainant  and  Embury  respectively,  Staples  as- 
signed to  E.  Seeley,  Esq.  in  trust  for  them,  and  as  collateral  to 
those  debts,  a  bond  and  mortgage  which  he  held,  executed  by  one 
Q^uin.    In  1841,  Seeley  foreclosed  the  Ciuin  mortgage  in  chan- 
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eery,  and  in  behalf  of  the  parlies  interested  in  it,  bid  off  the  mort- 
gaged premises  at  the  master*s  sale,  for  $780.  But  the  sale  was 
never  consummated,  nor  any  deed  given. 

Staples  being  largely  indebted  to  The  Trust  Fire  Insurance 
Company,  negotiated  a  settlement  and  compromise  of  the  debb 
offering  lands  in  payment.  Before  effecting  an  arrangement,  he 
proposed  to  add  to  his  offer,  the  nine  lots  mortgaged  to  Titus  and 
Thurston,  subject  to  those  mortgages.  The  compromise  was 
finally  made  on  that  footing,  and  on  the  29th  day  of  May,  1843, 
Staples  conveyed' to  the  company,  together  with  other  lands,  the 
nine  lots  before  mentioned,  subject  to  the  respective  mortgages 
thereon,  viz.,  that  to  Titus  on  four,  and  the  mortgage  to  Thurston 
on  the  remaining  five;  upon  which  the  company  discharged 
their  demands  against  Staples.  The  lands  conveyed  by  him, 
after  deducting  incumbrances,  were  not  worth  as  much  as  Jiis 
debt  to  the  company.  And  at  the  time  the  testimony  was  taken 
in  this  suit,  the  deficiency  exceeded  the  amount  of  CLuin's  mort- 


The  Trust  Fire  Insurance  Company  put  in  an  answer  to  the 
bill,  setting  up  most  of  these  facts,  and  insisting  that  the  com- 
plainant was  bound  to  exhaust  the  security  afforded  to  her  by 
the  Quin  mortgage,  before  selling  the  four  lots  mortgaged  by 
Staples  to  Titus.  The  bill  was  taken  as  confessed  against  all 
the  other  defendants.  The  cause  was  heard  on  the  pleadings 
and  proofs,  as  to  The  Trust  Fire  Insurance  Company. 

A.  C  Bradley,  for  the  complainant,  made  the  following  points. 

1.  The  defendants,  the  Trust  Fire  Insurance  Company,  pur- 
chased subject  to  the  mortgage  in  suit. 

2.  The  assignment  of  the  duin  mortgage  to  Mr.  Seeley,  was 
as  collateral  security  merely. 

3.  The  transaction,  called  a  sale  of  the  premises  described  in 
the  Quin  mortgage,  even  though  it  be  not  wholly  void  for  non 
compliance  with  the  statute  of  frauds,  left  the  premises  collateral 
still.  It  merely  changed  the  form  of  the  trust,  without  changing 
its  nature.    It  was  clearly  no  payment. 

4.  The  purchase  by  the  defendants,  The  Trust  Fire  Insurance 
Company,  subject  to  the  mortgage  now  in  suit,  was  no  purchase 
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of  the  collaterals  assigned  by  Staples  as  security  for  that  mort- 
gage. In  these,  the  Ins.  Co.  acquire  no  interest,  even  as  against 
Staples,  certainly  none  as  against  the  complainant.  They  took 
the  land  subject  to  the  whole  incumbrance  of  the  mortgage. 
They  can  avail  themselves  of  no  defence  to  the  mortgage,  which 
Staples  could  not  have  interposed.  And  he  could  not  insist  that 
the  transaction  relative  to  the  ftuin  mortgage,  was  any  payment 
of  the  one  now  in  suit.  {Duke  of  Cumberland  v.  Coddington^  3 
J.  C,  R.  229.) 

5.  The  Trust  Fire  Insurance  Company  ask  the  court  to  make 
for  them  a  new  and  better  bargain,  than  they  have  made  for 
themselves.  Their  rights  are  to  be  measured  by  the  bargain 
they  have  made. 

6.  Even  if  the  court  could  under  any  circumstances,  grant  the 
relief  they  ask,  it  cannot  be  done  in  the  present  state  of  the 
cause,  even  if  in  this  cause  at  all.  Their  controversy  is  with 
Staples,  and  not  with  Miss  Brewer. 

7.  The  company  must  pay  costs. 

G.  K  TituSf  for  the  defendants,  The  Trust  Fire  Insurance 
Company. 

First  Point.  The  Trust  Fire  Insurance  Company,  are  entitled 
in  equity  to  have  a  credit  allowed  upon  the  complainant's  bond 
and  mortgage,  to  the  amount  of  $390,  as  of  the  5th  day  of  No- 
vember, 1841,  or  to  have  the  premises  described  in  the  duin 
mortgage  sold  at  the  expense  of  the  defendant  Staples,  or  of  Mr. 
Seeley  the  purchaser  in  1841,  and  have  the  proceeds  applied 
towards  the  payment  of  the  bond  of  the  complainant,  and  the 
bond  of  $1500  given  by  said  Staples  to  Thurston,  before  the  land 
now  owned  by  the  Trust  Fire  Insurance  Company  shall  be  sold 
for  the  payment  of  the  complainant's  debt. 

1st.  Mr.  Seeley  is  bound  to  complete  his  purchase,  either  on 
his  own  account,  or  on  account  of  the  complainant  and  the  hold- 
er of  the  Thurston  bond  and  mortgage,  or  on  the  account  of  the 
defendant  Staples.  The  creditors  of  Mr.  Staples  had  nothing  to 
do  with  the  secret  arrangement  of  the  parties,  in  relation  to  the 
bidding  at  the  sale. 

2d.  The  purchase  of  Mr.  Seeley  by  the  direction  of  the  holders 
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of  the  two  bonds  and  mortgages  above  mentioned,  was  per  se  a 
satisfaction  of  those  bonds  to  the  extent  of  the  bid.  The  defend- 
ants, The  Trust  Fire  Insurance  Company  insist,  that  such  credit 
should  be  allowed  as  against  them  in  this  suit. 

Second  Point.  The  Trust  Fire  Insurance  Company  insist  that 
the  complainant  is  equitably  bound  to  resort  to  the  Quin  mortgage, 
and  exhaust  it,  to  obtain  payment  of  her  bond,  before  she  shall 
be  permitted  to  resort  to  the  lands  conveyed  by  Staples  to  them 
on  account  of  their  demand  against  him.  Equity  will  compel 
her  resort  to  the  Quin  mortgage  in  the  first  instance,  for  satisfac-' 
lion,  if  that  course  is  necessary  for  the  satisfaction  of  the  claims 
of  both  parties.  (Story  Eq.  Jurisprudence.  647,  648,  §  633,  and 
cases  cited  in  notes ;  Evertson  v.  Booths  19  Johns.  486 ;  Hayes 
Y.  Ward,  4  J.  C.  R.  123.) 

Third  Point,  The  Trust  Fire  Insurance  Company  are  at  all 
events  entitled  to  have  a  decree  that  the  complainant's  interest 
in  the  Quin  mortgage,  together  with  the  proceedings  for  the  fore- 
closure thereof,  including  the  decree  of  sale,  and  all  the  subse- 
quent proceedings  thereon,  shall  be  assigned  to  them  or  for  their 
benefit,  or  that  they  shall  be  permitted  to  enforce  the  executioa 
of  that  decree,  upon  the  payment  of  the  complainant's  bond. 
(  Woolcock  V.  Hart^  I  Paige  R.  185  ;  Wrighl  v.  Nutt,  3  Bro.  C. 
C.  270.) 

Fourth  Point.  The  complainant  is  not  entitled  to  the  costs  of 
this  suit  against  the  land  of  these  defendants.  If  awarded  to  her 
at  all,  it  should  be  against  the  defendant  Staples,  personally. 

Fifth  Point.  These  defendants  are  entitled  to  their  costs  in 
the  defence  of  this  suit.  The  complainant  has  volunteered  to 
prosecute  this  suit,  at  the  request  and  for  the  benefit  of  Mr.  Sta- 
ples. If  she  is  charged  with  costs,  she  will  be  entitled  to  recov- 
er them  from  him. 

The  Assistant  Vice-Chancellor. — The  validity  of  the 
claim  made  by  The  Trust  Fire  Insurance  Company  to  have  the 
complainant  give  to  them  the  benefit  of  the  duin  mortgage,  de- 
pends upon  their  right  as  between  themselves  and  Staples,  to 
compel  the  application  of  the  duin  mortgage  towards  the  dis- 
charge of  the  complainant's  debt.    This  point  necessarily  arises 
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between  the  complainant  and  the  Trust  Fire  Company,  although 
in  the  present  stale  of  the  pleadings,  it  cannot  be  decided  as  be- 
tween the  latter  and  Staples. 

On  the  29lh  of  May,  1843,  when  Staples  conveyed  the  Staten 
Island  lots  to  the  Trust  Fire  Company,  he  was  the  owner  of  the 
lots,  subject  to  the  i^ortgage  to  the  complainant  on  which  $1200 
was  due,  and  to  another  mortgage  executed  to  one  Thurston  for 
$1500.  Both  of  these  mortgages  were  given  in  1836,  and  were 
accompanied  by  the  bonds  of  Staples. 

At  the  same  date.  Staples  was  the  owner  of  the  Quin  mort- 
gage, or  rather  of  the  surplus  therein,  he  having  assigned  it  in 
1840  to  Mr.  Seeley,  as  security  for  the  payment  of  the  two  bonds 
to  the  complainant  and  to  Thurston,  and  to  be  re-assigncd  to 
Staples  on  payment  of  those  bonds. 

Thus  the  complainant  and  Thurston  were  mortgage  creditors 
of  these  lots  and  of  Staples,  and  they  by  their  trustee,  Mr.  Seeley, 
held  the  duin  mortgage  as  a  security  for  the  same  debts.  Sta- 
ples was  their  primary  debtor,  the  lots  were  their  first  security, 
and  the  Quin  mortgage  was  their  second,  or  collateral  secuiity. 

At  the  same  date  first  mentioned.  Staples  was  the  debtor  of  the 
Trust  Fire  Company,  in  a  sum  which  he  alleged  he  was  unable 
to  pay,  and  be  had  proposed  a  compromise  of  the  debt ;  and  after 
some  negotiation,  a  compromise  had  been  agreed  upon,  by  the 
terms  of  which  these  lots  were  to  be  conveyed  to  the  Trust  Fire 
Company,  subject  to  the  mortgages  held  by  the  complainant  and 
Thurston.  The  proposal  originally  made  by  Staples,  did  not 
include  these  lots»  and  there  is  no  proof  that  the  Quin  mortgage 
was  referred  to,  or  entered  into  the  terms  of  the  compromise  or 
the  consideration  of  the  parties. 

The  compromise  was  carried  into  full  effect,  and  Staples  com- 
plied with  its  stipulations.  His  conveyance  of  these  lots,  vested 
them  in  fee  in  the  Trust  Fire  Company,  and  it  conveys  them 
subject  in  express  terms,  to  the  two  mortgages  to  the  complain- 
ant and  Thurston.  All  the  testimony  concurs  in  establishing 
that  this  language  of  the  deed  was  intended,  and  was  in  accord- 
ance with  the  agreement  of  the  parties. 

Staples  did  not  transfer,  or,  so  far  it  appears,  intend  to  transfer^ 
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to  the  Trust  Fire  Company,  any  interest  whatever  in  the  Quin 
mortgage.  If  they  have  acquired  any  right  or  equity  in-  that 
mortgage,  it  must  be  by  operation  of  law. 

Upon  the  conveyance  of  the  lots  to  them,  they  ceased  to  be 
creditors  of  Staples.  They  became  purchasers  of  the  lots,  the 
consideration  of  their  purchase  was  a  portion  of  the  debt  against 
Staples  which  they  discharged,  and  they  took  the  lots  subject  to 
the  two  mortgages  held  by  Thurston  and  the  complainant. 

The  clear  effect  of  all  this  was,  that  the  lots  in  question  be- 
came the  principal  debtor  to  the  complainant  and  Thurston; 
and  as  between  Staples  and  the  lots,  or  their  new  owners,  The 
Trust  Fire  Company,  Staples  became  a  surety  for  the  latter,  in 
respect  of  the  two  mortgage  debts.  The  Trust  Fire  Company 
did  not  become  personally  liable  to  pay  those  debts,  but  the  lots 
in  their  hands  became  the  primary  fund  for  such  payment,  and 
to  the  extent  of  those  lots,  the  company  were  the  principal  debt- 
ors upon  the  two  mortgages,  and  Staples  was  their  surety  in 
respect  of  his  liability  on  the  two  bonds.  It  is  impossible  to  dis- 
tinguish this  case  in  principle,  from  Jumel  v.  Jumel^  (7  Paige, 
691,)  and  Cox  v.  Wheeler^  (7  ibid.  248.)  The  same  doctrine 
was  asserted  by  Chancellor  Kent,  in  Tice  v.  Annin^  (2  J.  C.  R. 
128 ;)  and  it  has  been  enforced  in  many  other  reported  cases 
since  that  time. 

The  authorities  relied  upon  by  the  Trust  Fire  Company,  are 
^applicable  to  creditors,  who  having  a  lien  upon  one  fund  only, 
are  entitled  in  equity  to  marshal  the  securities  of  a  creditor  hav- 
ing a  prior  lien  upon  the  same  fund,  and  having  also  an  effective 
lien  upon  another  fund  or  estate.  And  the  error  of  the  defend- 
ants has  arisen  from  their  continuing  to  regard  Staples  as  their 
debtor,  in  respect  of  that  portion  of  their  debt  which  they  forgave 
to  him  without  any,  or  if  any,  for  a  nominal  payment ;  instead 
of  realizing  that  they  had  discharged  him,  and  become  the  pur- 
chasers of  his  lots  charged  with  the  burthen  of  these  mortgages. 

The  Trust  Fire  Company  have  no  right  to  compel  the  appli- 
cation of  the  duin  mortgage  to  the  complainants  debt.  On  the 
contrary.  Staples  has  an  equity  to  compel  the  lots  to  be  sold  for 
the  payment  of  that  debt,  so  that  the  Quin  mortgage  may  be  re^ 
stored  to  him. 
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I  entertain  no  doubt  whatever  upon  the  question,  and  must 
make  the  usual  decree  for  the  complainant. 


Hays  &  St.  John  v.  W.  &  J.  Currie  and  N.  Kimball. 

A  BKOKKK  who  is  requested  to  purchase  stocks,  and  who  thereupon,  to  fulfil  the 

^9rder,  procures  stocks  from  a  holder  thereof,  to  be  paid  for  in  cash,  and  delivers 

them  on  the  same  condition  to  the  party  employing  him  to  purchase,  cannot  be 

treated  by  the  latter  as  the  seller,  so  as  to  be  paid  by  an  oflset  of  the  broker's  own 

note  due  to  the  employer. 

In  such  case,  the  owner  of  the  stocks  is  the  seller,  and  the  person  ordering  them  is 
the  purchaser.    The  broker  has  no  interest  in  the  stocks  in  either  capacity. 

On  a  sale  of  stocks  for  cash,  and  a  delivery  to  the  purchaser  either  conditionally 
that  he  will  pay  for  them  in  a  few  minutes,  or  through  a  fraudulent  contrivance, 
without  actual  payment ;  the  property  does  not  pass,  and  the  seller  may  recover 
the  stocks  from  the  buyer,  or  from  any  person  to  whom  he  has  transferred  them 
with  notice. 

J.,  an  insolvent  stock  broker,  owed  C.  two  notes.  C.  employed  K.  to  aid  in  effectbg 
payment  K.  told  J.  he  wanted  J.  to  buy  stocks  for  him,  and  next  day  gave  J. 
an  order  to  buy  specific  stocks,  C.  having  meantime  passed  the  notes  to  M.,  his 
servant,  and  procured  the  latter  to  give  ftn  order  on  K.  for  the  purchase  of  the 
same  stocks.  J.  procured  the  stocks  from  H.,  in  order  to  deliver  them  for  cash* 
and  oflTered  them  to  K.,  who  then  referred  him  to  M.  as  his  principal  J.  refused 
to  deliver  them  to  M.  without  the  cash,  but  was  induced  by  K.  to  let  M.  take 
them  on  the  assurance  he  would  return  with  the  money  in  a  very  few  minutes. 
M.  did  return,  and  tendered  J.  his  own  notes  given  to  C.  Tfatese  were  refused, 
and  the  stocks  demanded,  but  not  given  up.  C.  received  the  proceeds  of  th* 
stocks. 

Held,  1.  That  there  was  no  loan  or  unconditional  sale  of  the  stocks  by  H.  to  J.,  but 
that  H.  was  the  seller  to  K.  for  cash,  through  their  broker  J.,  and  the  delivery  with- 
out payment  being  fraudulently  procured,  the  title  did  not  pass  from  H. 

2.  If  it  be  regarded  as  a  sale  by  H.  to  J.,  the  delivery  to  J.  was  conditional,  and 
the  same  result  ensues. 

3.  That  H.  was  entitled  to  recover  the  stocks  from  C,  or  their  value  with  interest* 
and  the  costs  of  the  suit 

4»  That  K.  was  a  proper  party  to  the  suit  against  C. 
.  May  6,  7 ;  June  30, 1646. 

The  bill  was  filed,  September  8th,  1843,  by  Hays  &  St.  John^ 
Vol,  IIL  74 
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against  W.  &  J.  Currie  who  were  partners  in  business,  and  N. 
Kimball,  who  was  charged  with  conspiring  with  ihem  in  respect 
of  the  subject  matter  of  the  suit. 

The  Currie's  answered  jointly,  and  Kimball  put  in  a  separate 
answer.  Replications  were  filed,*  and  proofs  were  taken  on  both 
sides. 

The  case  made  by  the  pleadings  and  proofs  may  be  thus  stated. 
James  W.  Henry,  a  stock  broker,  had  become  indebted  $1600, 
on  his  two  promissory  notes  to  W.  and  J.  Currie,  and  had  no  ap- 
parent means  of  paying  them.  They  called  in  the  aid  of  N. 
Kimball,  in  order  to  bring  about  a  payment.  Kimball  approach- 
ed Henry,  to  whom  he  was  almost  a  stranger,  with  the  sugges- 
tion that  he  was  about  to  turn  his  attention  to  buying  and  sell- 
ing stocks  and  would  employ  Henry  as  his  broker,  aiid  the 
more  effectually  to  gain  Henry's  confidence,  offered  to  him  a  place 
for  his  desk  in  his  own  oflSce.  The  Currie's  indorsed  Henry's 
notes  without  consideration,  to  C.  McCormick  a  young  Irishman 
without  any  means,  and  who  was  a  servant  in  the  family  of  J. 
Currie ;  and  the  next  day  after  Kimball's  interview  with  Henry, 
J.  Currie  brought  McCormick  to  Kimball,  and  had  him  give 
Kimball  an  order  for  the  purchase  of  $5000,  of  Indiana  and  Ill- 
inois state  stocks.  Upon  which  Kimball  gave  a  like  order  to 
Henry,  but  without  disclosing  to  the  latter  that  the  purchase  was 
not  on  his  own  account.      * 

Henry  purchased  the  state  bonds  in  the  usual  mode  at  the  pub- 
lic board  of  brokers,  and  called  on  Kimball  for  the  money  with 
which  to  pay  for  them  and  procure  their  delivery.  Kimball  de- 
clined to  furnish  the  money  without  the  bonds,  and  the  sellers 
of  the  bonds  were  unwilling  to  part  with  them  without  receiving 
the  price. 

Upon  this,  Henry  applied  to  the  complainants  as  his  friends, 
to  furnish  to  him  the  state  bonds  so  as  to  fill  Kimball's  order. 
He  first  asked  them  to  loan  him  three  Indiana  bonds  for  a  very 
few  minutes,  as  he  was  to  deliver  them  for  cash.  They  let  him 
take  them,  and  he  offered  them  to  Kimball,  saying  if  K.  would 
take  those,  he  would  bring  the  other  two.  Kimball  replied,  that 
he  wanted  the  whole  five  or  none  at  all.  Henry  then  returned 
to  the  complainants,  and  procured  two  Illinois  bonds,  and  pre- 
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seated  the  whole  five  to  Kimball,  who  called  in  McGormick  and 
then  told  Henry  that  McCormick  would  take  the  bonds  and  bring 
him  the  money.  Heinry  objected  to  delivering  the  bonds  in  that 
manner,  that  it  was  unusual,  and  that  Kimball  himself  was  a 
stranger  to  him.  Kimball  quieted  Irim  by  saying  the  man  would 
be  gone  but  a  very  few  minutes,  and  would  soon  be  back  with 
the  money.  Henry  proposed  to  go  with  him,  to  which  Kimball 
objected.  Henry  was  thus  induced  to  hand  the  bonds  to  Kim- 
ball, who  gave  them  to  McCormick.  The  latter  went  out,  ap- 
parently to  get  the  money,  and  Kimball  left  his  office  also. 
Henry  feeling  uneasy  about  the  matter,  went  to  the  Messrs.  Cur- 
rie's  office,  where  he  had  occasionally  seen  Kimball,  to  inquire 
if  K.  was  responsible  and  could*  he  trusted,  and  W.  Ourrie  an- 
swered him  in  the  affirmative.  He  then  returned  to  Kitnball's 
office,  and  McCormick,  who  had  also  returned,  offered  to  pay 
Henry  for  the  state  bonds  in  his  two  notes  to  the  Currie's,  and 
the  balance  of  the  price,  some  $150  in  cash. 

Henry  refused  to  receive  them,  and  told  Kimball,  the  property 
did  not  belong  to  him.  He  demanded  the  money  or  the  bonds, 
but  could  procure  neither;  and  the  complainants  afterwards 
made  the  same  demand  of  the  Currie's  with  the  same  result. 
McCormick  by  Currie's  direction,  delivered  the  bonds  to  A.  S. 
Crosby,  who  paid  the  price  for  them  to  the  Currie's  through  Mc- 
Cormick. 

F.  E.  Mather  and  S.  Sherwood,  for  the  complainants,  argued 
upon  the  following  points  : 

I.  The  five  bonds  in  question,  were  the  bonds  of  the  complain- 
ants, handed  to  Henry  to  be  returned  by  him  in  fifteen  or  twen- 
ty minutes,  or  the  cash  paid  for  them. 

n.  The  delivery  by  Henry,  to  Kimball,  or  McCormick,  was 
upon  condition  of  the  cash  being  paid  simultaneously  therefor, 
and  did  not  amount  to  a  sale  till  the  conditions  were  complied 
with.  {Russell  v.  Minor,  22  Wend.  670;  Woodworth  v.  Kis- 
sam,  15  Johns.  186  ;  Palmer  v.  Hand,  13  Johns.  434 ;  Haggerty 
V.  Palmer,  6  John.  Ch.  R.  437 ;  Keeler  v.  Field,  1  Paige,  312.) 

IH.  The  facts  in  the  case  show  a  gross  fraud  on  the  part  of 
the  defendants,  amounting  to  a  conspiracy  to  cheat  and  defraud 
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Henry,  or  whosoever  might  trust  him*,  by  substituting  the  unpaid 
and  over  due  notes  of  Henry  for  the  bonds  in  question. 

1.  Falsely  procuring  McC.  the  wagon  driver  of  Curritfs,  to 
pretend  he  was  the  real  purchaser,  when  he  was  the  mere  tool 
of  the  defendants. 

2.  Inducing  Henry  to  believe  he  was  to  receive  the  cash ;  in- 
stead of  which  it  was  intended  to  hand  him  his  own  note. 

IV.  The  defendants  ought  to  be  decreed  to  return  to  the  com- 
plainants, the  three  Indiana  bonds  and  the  two  Illinois  bonds, 
with  damage  for  their  detention;  or  to  pay  the  value  of  the  bonds 
at  the  time  of  obtaining  them  and  interest. 

G.  Buckham  and  E.  Sandford^  for  the  defendants,  W.  and 
J.  Currie,  made  the  following  points : 

I.  It  appears  by  the  bill  of  complaint  that  the  complainants 
loaned  the  stock  in  question  to  James  W.  Henry,  for  his  accom* 
modation,  to  be  used  and  employed  by  him  in  his  business,  upon 
his  credit  and  promise  to  return  to  them  the  money  therefor. 
The  complainants  were  no  parties  to  any  contract  or  agreement 
whatever,  with  the  defendants  or  either  of  them,  and  -have  no 
rights  against  them  or  either  of  them,  either  at  law  or  in  equity 
for  any  supposed  wrongs  or  injuries  upon  Mr.  Henry. 

II.  As  between  the  complainants  and  Henry,  the  delivery  of 
the  bonds  to  Henry  upon  his  own  credit  or  responsibility  was 
absolute,  and  was  without  fraud  on  the  part  of  Henry.  Henry 
was  not  acting  as  broker  or  agent  of  the  complainants  in  this 
transaction.  {Marsh  v.  Wickham,  14  Johns.  167 ;  Chapman 
V.  Lathrop,  6  Cowen,  110,  and  note,  and  cases  there  cited; 
Conyers  v.  Ennis,  2  Mason,  236 ;  Lupin  v.  Marie,  6  Wend. 
77 :  15  ibid.  61 ;  Hogan  r.-Shorb,  24  ibid.  468 ;  Cross  v.  Peters, 
1  Greenl.  376 ;  Warren  v.  Sprawle,  2  J.  J.  Marsh,  528 ;  Salter^ 
lee  V.  Lynch,  6  Hill,  228;  Cross  on  Lien,  8,  38.) 

III.  The  allegation  that  Henry  was  employed  as  a  broker,  to 
purchase  such  bonds,  is  denied  by  the  answers,  and  the  answers 
are  not  disproved.  Such  allegation  is  inconsistent  with  the  case 
as  stated  by  both  parties. 

lY.  The  allegations  that  Kimball  stated  to  Henry,  that  he 
•would  pay  in  cash,  the  price  of  the  bonds,  is  denied  in  the  an- 
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swer  and  is  not  proved.  It  may  be  conceded  that  it  was  the  ex. 
pectation  of  Henry  that  the  cash  would  be  paid  ;  but  a  purpose 
on  the  part  of  the  vendee,  to  set  off  a  note  against  the  vendor, 
cannot  be  legally  or  properly  characterised  as  a  fraudulent  trans- 
action. 

y.  The  allegations  of  combination,  conspiracy,  fraud  and  arti* 
fice,  to  procure  by  a  pretended  purchase,  the  property  not  of  said 
Henry,  but  of  some  other  persons,  and  the  allegations  of  know- 
ledge of  the  inability  of  the  said  Henry,  to  purchase  said  bonds 
with  his  own  funds,  and  the  allegations  that  Kimball  and  Mc- 
Cormick  were  informed  at  the  time  that  the  bonds  did  not  be- 
long to  Henry,  but  had  been  entrusted  to  him  by  the  complain- 
ants, upon  any  terms  or  conditions  or  in  any  manner,  are  de- 
nied by  the  answers  and  are  not  proved.  (1  Chitt.  Gen.  Pr. 
666.) 

VI.  The  complainants,  if  they  can  be  permitted  to  come  into 
this  court  upon  the  case,  and  to  enforce  in  their  own  names,  any 
legal  or  equitable  rights  Mr.  Henry  may  have  against  the  defen- 
dants, are  not  entitled  to  the  relief  sought,  because  upon  the 
pleadings  and  proofs,  Mr.  Henry  is  not  entitled  to  any  decree 
against  the  defendants  or  either  of  them. 

YII.  The  complainants  had  a  perfect  remedy  at  law,  and  this 
suit  is  virtually  an  action  of  trover  brought  in  this  court  to  re- 
cover for  five  bonds  alleged  to  have  been  converted  by  the  de- 
fendants to  their  own  use.  No  grounds  are  stated  requiring  the 
interposition  of  a  court  of  equity,  or  a  resort  to  this  forum  for  full 
and  perfect  redress,  and  the  bill  prays  judgment  for  damages. 

VIII.  The  bill  of  complaint  should  be  dismissed  with  costs. 

G.  Bowman,  for  N.  Kimball. 

The  Assistant  Vice-Chancellor,  recapitulated  the  facts, 
and  then  continued :  This  brief  statement  of  the  transaction,  is 
sufficient  to  dispose  of  the  case.  It  .was  a  contrivance  to  obtain 
this  debt  of  Henry's,  by  inducing  some  innocent  party  to  trust 
him  with  the  possession  of  stocks,  and  then  pay  for  them  in 
Henry's  worthless  notes.  Allowing  that  Henry  had  been  guilty 
of  a  breach  of  trust  towards  the  Currie's,  as  is  alleged  in  their 
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answer,  their  attempt  to  right  themselves  by  using  him  to  plun- 
der others,  however  ingeniously  devised,  or  satisfactory  to  their 
own  consciences,  was  no  more  nor  less  than  a  fraud. 

There  is  nothing  in  the  argument,  that  there  was  no  fraud  ia 
this  instance  on  the  part  of  the  purchaser,  inasmuch  as  Henry 
himself  was  the  purchaser  of  the  bonds  from  the  complainants. 
In  fact,  Henry  was  neither  seller  nor  purchaser.  He  was  applied 
to  as  a  broker,  to  buy  the  bonds,  not  for  himself,  but  for  Kimball. 
He  was  a  mere  middle  man  between  Kimball,  and  such  person 
as  he  should  find  willing  to  sell  the  bonds.  He  had  no  interest 
in  the  affair,  beyond  obtaining  his  commissions  as  a  broker.  I. 
cannot,  therefore,  regard  him  as  the  purchaser  from  the  com- 
plainants. The  real  buyers,  through  McCormick  and  Kimball,, 
were  the  Gurrie's;  and  they  attempted  to  procure  for  Henry's 
notes,  these  state  bonds,  which  the  complainants  parted  with 
for  cash. 

But  if  Henry  were  to  be  treated  as  a  purchaser  from  the  com- 
plainants, the  defendants  are  in  no  better  position.  The  bonds 
were  delivered  to  Henry  for  cash  only.  There  is  no  pretence 
that  the  complainants  intended  to  credit  him  for  the  price,  a  sin- 
gle moment.  The  contract  was  therefore  unexecuted  until  pay: 
ment  was  made,  and  the  complainants  could  reclaim  their  property 
in  the  hands  of  any  one,  except  a  bona  fde  purchaser  without 
notice.  Neither  McCormick  nor  the  Currie's  were  such  purcha- 
sers. They  did  not  part  with  any  valuable*  consideration  ;  and 
they  ha(]  notice  from  (he  circumstances,  as  well  as  Henry's  dec- 
laration in  McCormick's  presence,  that  Henry  was  not  the  owner 
of  the  bonds. 

If  Henry  is  to  be  deemed  the  complainant's  broker  for  the  sale 
of  the  bonds,  the  case  is  still  stronger  in  their  favor.  He  bar- 
gained them  for  cash,  and  m  refused  to  deliver  them  save  for 
cash.  The  fact  that  they  passed  into  the  possession  of  McCor- 
mick, through  the  trickery  of  Kimball,  does  not  alter  the  case. 
Delivery  usually  precedes  payment  on  cash  sales,  but  the  prop- 
erty does  not  pass  until  payment  be  made  or  waived.  On  the 
refusal  of  McCormick  to  pay  the  money,  the  complainants  had 
a  right  to  demand  a  return  of  the  bonds.  In  most  of  the  cases 
cited  by  the  defendants,  the  sellers  had  either  waived  the  pay; 
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ment  of  the  price  by  an  unconditional  delivery,  or  had  affirmed 
the  sale  as  an  existing  contract,  by  bringing  an  action  upon  it. 
The  most  recent  of  those  cases,  Hogan  v.  Shorb,  (24  Wend. 
458,)  was  one  of  the  latter  class.  For  the  general  principle,  see 
Russell  V.  Minor,  (22  Wend.  669 ;)  Acker  v.  Campbell,  (23 
ibid.  372 ;)  Leven  v.  Smith,  (1  Denio,  571.)  Also  Haggerty  v. 
Palmer,  (6  Johns.  Ch.  R.  437;)  and  Keeler  v.  Field,  (1  Paige, 
312.) 

The  objection  that  there  was  a  sufficient  remedy  at  law,  was 
not  taken  in  the  answer,  and  would  now  be  too  late,  if  it  were 
valid. 

The  Currie's  must  be  decreed  to  returathe  five  state  bonds,  or 
in  default  of  so  doing,  to  pay  the  complainants  their  value  on 
the  2d  of  September,  1843,  with  interest  from  tl)at  time ;  and 
they  must  pay  the  costs  of  the  suit. 

As  to  Kimball,  he  has  no  right  to  costs.  He  was  the  volun- 
tary instrument  in  this  fraudulent  contrivance,  lending  himself 
to  the  Currie's  for  a  purpose  which  he  could  not  have  doubted 
was  to  be  acx^omplished  by  victimizing  some  innocent  third  per- 
son. He  was  a  proper  party  to  the  suit,  and  may  consider  him- 
self fortunate  to  escape  being  charged  with  the  complainani's 
whole  claim. 

Decree  accordingly. 
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Ward  v.  Smith  and  others.(a) 

Whiri  adminUtraion  told  lands  of  their  intestate,  under  an  order  of  the  tarrogate, 
and  one  of  them  purchased  the  lands  at  the  sale,  and  the  same  were  conTeyed  to 
him  by  the  administrators  as  such  ;  it  was  held,  that  the  deed  was  not  void,  but 
was  voidable  in  a  court  of  equity,  at  the  instance  of  any  of  the  heirs  of .  the  de- 
cedent 

The  purchaser  under  such  circumstances,  holds  the  land  as  a  trustee  for  the  hein, 
with  the  right  to  be  reimbursed  for  his  purchase  money.  And  purchasers  under 
him  are  chargeable  with  liotice  of  the  trust,  it  being  apparent ^upon  the  face  of 
his  deed. 

An  administrator,  in  1805,  became  such  purchaser  of  lands  of  his  intestate,  and 
they  were  held  adversely  from  that  time  onward.  W.,  a  daughter  of  the  intes- 
tate, was  then  a  married  woman,  and  so  continued  till  1827.  In  1839,  she  filed 
a  bill  to  set  aside  the  sale.    Held,  that  she  was  not  barred  by  lapse  of  time. 

As  to  other  lands  of  the  intestate  claimed  by  the  administrator,  not  conveyed  to  . 
him  by  the  deed  under  the  surrogate's  sale ;  the  heir's  remedy  is  at  law,  and  not 
in  equity. 
Poughkeepde,  July  27,  28 ;  1846. 

The  bill  in  this  cause  was  filed,  in  June,  1839,  by  Mahala 
Ward,  against  George  Smith,  William  R.  Mulford,  and  Nathan 
Barnes,  and  against  several  other  parties  who  were  heirs  or  de- 
scendants of  Stephen  Baker  the  elder,  deceased. 

It  appeared  by  the  pleadings  and  proofs,  that  the  decedent  died 
seised  of  a  small  farm  and  a  small  tract  of  woodland  and  of  salt 
meadow,  in  Easthampton,  in  the  county  of  Suflfolk.  He  had 
thirteen  children,  who  were  either  living  at  his  death,  or  had 
died  leaving  issue.  The  complainant  was  one  of  his  children, 
and  was  married  at  the  time  of  his  death.  Her  husband  died  in 
1827.  By  the  death  of  two  of  the  intestate's  heirs  without  issue, 
the  number  was  reduced  to  eleven. 


(a)  This  cause,  and  several  of  those  which  follow,  were  heard  st  a  special  term* 
lield  by  the  assistant  yice-chanoellor,  for  the  ▼ice-chancellor  of  the  second  circuit, 
«t  the  court-house  in  the  village  of  Poughkeepsiei  in  the  county  of  Dutchess,  on 
4he  fourth  Monday  of  July,  1846. 
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The  intestate's  widow,  and  his  son,  Stephen  Baker  2d,  became 
his  administrators.  In  the  fall  of  1804,  proceedings  were  had 
before  the  surrogate  of  the  county  of  Suffolk,  for  the  sale  of  the 
real  estate  of  the  intestate,  for  the  purpose  of  paying  his  debts; 
which  resulted  in  an  order  for  a  sale,  and  a  sale  by  the  adminis- 
trators, at  which  S.  Baker  2d,  became  the  purchaser  of  the  farm. 
The  same  was  conveyed  to  him  in  1805,  by  the  widow  and  him- 
self as  administrators,  pur^ant  to  the  sale.  He  went  into  pos- 
session of  the  farm,  and  ako  of  the  other  lands,  and  he  and  those 
deriving  title  under  him,  have  had  possession,  claiming  the  same 
as  their  own,  from  thence  to  the  present  time. 

Several  years  before  this  suit,  S.  Baker  2d,  sold  and  conveyed 
all  the  premises  to  a  purchaser,  who  subsequently  sold  them  all^ 
in  different  parcels,  to  the  defendants,  Smith,  Mulford  and  Barnes; 
each  having  a  portion  of  the  farm. 

The  bill  alleged  xhai  the  surrogate's  sale  was  set  on  foot,  and 
effected  by  the  fraud  of  S.  Baker  2d  ;  that  there  were  no  debts 
which  made  it  necessary  to  sell ;  that  the  proceedings  before  the 
surrogate  were  wholly  irregular  and  defective,  and  conferred 
upon  him  no  jurisdiction ;  and  the  deed  of  the  administrators  to 
8.  Baker  2d,  was  void.  It  prayed  that  the  complainant  might 
be  let  into  possession  of  her  share  of  her  father's  estate,  and  for 
an  account  of  the  rents  and  profits. 

Smith,  Barnes  and  Mulford  answered,  setting  up  among  other 
things,  that  they  were  bona  fide  purchasers  without  notice;  that 
the  complainant  had  an  ample  remedy  at  law,  and  that  she  was 
barred  from  any  relief  by  lapse  of  time.  The  other  defendants 
suffered  the  bill  to  be  taken  as  confessed. 

It  is  deemed  unnecessary  to  state  the  testimony  bearing  upon 
the  alleged  fraud,  or  the  defects  in  the  proceedings  before  the 
surrogate,  as  the  case  was  disposed  of  on  other  grounds. 

H.  B.  Duryea  and  /.  Greenwood^  for  the  complainant,  made 
the  following  points : 

I.  The  sale  and  conveyance  to  Stephen  Baker,  the  adminis- 
trator, by  himself  and  Mary  Baker,  his  mother,  as  administrator 
and  administratrix,  should  be  set  aside  as  void,  or  as  being  in 
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violation  of  the  trust  reposed  in  them,  and  against  the  policy  of 
the  law.  (1  Yes.  9 ;  6  ibid.  625 ;  10  ibid.  246 ;  3  Mer.  208,  and 
notes ;  9  Paige^  240  and  649  ;  2  Sugd.  on  Vend.  129  to  137,  and 
cases  cited.) 

II.  No  title  was  acquired  by  the  said  Stephen  Baker,  to  twenty- 
two  acres  of  the  homestead,  nor  to  the  woodland,  for  they  were 
not  sold  at  the  sale  at  which  he  purchased,  and  the  former  is  not 
even  comprised  in  the  conveyance  t(»  him.  This  court  having 
acquired  jurisdiction  as  to  the  other  part  of  the  case,  will  exercise 
it  also  as  to  this,  the  whole  premises  being  held  under  one  title. 

III.  Benjamin  Smith,  the  purchaser  from  S.  Baker  2d,  is 
chargeable  with  notice  of  the  nature  of  the  title  of  the  said  Ste- 
phen Baker^  in  law  and  fact,  and  neither  of  them  could  have 
claimed  the  benefit  of  the  statute  of  limitations,  nor  could  the 
devisees  of  the  latter. 

lY.  The  defendants,  Mulford,  Smith  and  Barnes,  also  pur- 
chased with  notice. 

Y.  The  bill  is  not  barred  by  the  statute  of  limitations,  even  if 
regarded  as  being  filed  on  the  ground  of  fraud,  it  having  been  so 
filed  within  six  years  after  discovery  of  the  facts  constituting  the 
fraud. 

YI.  But  the  bill  may  be  regarded  as  founded  on  a  violation  of 
a  trust,  and  in  that  view  is  not  barred  by  length  of  time.  The 
52d  section  of  ch.  iv.  part  3,  of  2  R.  S.  does  not  apply ;  the  time 
mentioned  in  it  being  prospective,  and  not  having  expired  before 
the  filing  of  this  bill.  (Cooper's  PI.  146 ;  10  Yesey,  423 ;  1 
Bro.  Pari.  Ca.  9 ;  2  Eden,  280 ;  2  Yes.  Jr.  280 ;  4  Bro.  C.  C. 
214;  2  Sch.  <fc  Lef.  487;  5  Madd.  54;  6  ibid.  153;  20  Johns. 
585  ;  2  Sugd.  on  Yend.  143.) 

Yll.  Parties  claiming  as  bona  fide  purchasers,  must  aver  pay- 
ment and  prove  it.  They  cannot  rely  upon  the  consideration 
expressed  in  their  deed.  And  want  of  notice  must  be  averred 
positively.  The  defence  fails  in  both  of  these  particulars.  (7 
Leigh's  R.  393 ;  10  Yerger,  335  ;  2  Drur.  &  War.  31 ;  8  Coweii, 
361 ;  2  Sugd.  on  Yend.  125.) 

VIIL  The  complainant  is  entitled  to  a  decree  to  be  let  into  pos- 
session of  her  share  of  the  estate  of  her  fieaher,  and  to  an  accoimt 
of  the  rents  and  profits,  &c. 
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G.  Miller^  for  the  defendants,  made  the  following  points. 

The  bill  seeks  to  set  aside  the  administrator's  deed,  on  three 
grounds ;  1.  Fraud.  2.  The  irregularity  of  the  proceedings  be- 
fore the  surrogate.    3.  Informality  of  the  deed. 

I.  There  is  a  total  failure  of  proof  to  sustain  the  allegation  of 
fraud. 

II.  The  bill  shows  that  the  surrogate  had  jurisdiction.  Any 
irregularity  in  his  proceedings,  or  error  in  his  adjudication,  must 
be  corrected  by  appeal,  and  not  by  a  collateral  suit.  (1  Kent  & 
Radcliff 's  Ed.  Laws  of  N.  Y.  323,  h  20 ;  Jackson  v.  Crawford, 
12  Wend.  633 ;  Jackson  v.  Robinson^  4  ibid.  436 ;  Jackson  v, 
Irwin,  10  ibid.  441.) 

in.  Although  the  deed  is  informal,  and  may  be  insufficient  to 
pass  the  title  of  the  premises  to  Stephen  Baker  the  second,  yet  it 
does  not  justify  the  interposition  of  this  court  to  set  it  aside  for 
the  following  reasons,  viz : 

1.  Every  defect  of  the  deed  is  available  at  law,  and  does  not 
need  the  aid  of  a  court  of  equity.  The  aid  of  a  court  of  equity 
can  never  be  invoked  against  a  void,  defective,  or  informal  deed. 
This  court  has  no  jurisdiction  in  such  a  case.  ( Van  Doren  v. 
Mayor  ^c.  N.  Y.,  9  Paige,  388 ;  The  Mayor  of  Brooklyn  v. 
Messerole,  26  Wend.  132.) 

2.  It  satisfactorily  appears  in  this  case,  that  Stephen  Baker  2d, 
paid  for  the  property  described  in  the  deed,  in  good  faith  ;  he  is 
therefore  entitled  to  the  aid  of  a  court  of  equity,  to  establish  and 
sustain  his  title  to  it.  {Rea  v.  McEachson,  13  Wend.  465;  2 
Rev.  Stat.  48,  »  61,  62,  63,  64,  65.) 

3.  The  deed  is  good  evidence  at  law  and  in  equity  of  the  ad- 
verse possession  of  the  premises  described  in  it,  by  Stephen 
Baker  2d.  {Bradstreet  v.  Clark,  12  Wend.  602  and  674;  Liv- 
ingston V.  Peru  Iron  Co.,  9  ibid.  511.) 

4.  The  defendants  have  established  in  this  cause  an  adverse 
possession,  as  against  the  complainant.  (2  Rev.  Stat.  223,  §  16, 
2ded.) 

IT.  If  the  complainant  has  shown  any  title  to  thfe  premises,  it 
is  as  tenant  in  common  with  each  of  the  defendants,  G.  Smith, 
Mulford  and  Barnes  ;  and  as  such,  she  has  a  perfect  remedy  at 
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law  against  each ;  and  she  has  shown  no  cause  for  joining  them 
in  one  suit  in  equity. 

The  Assistant  Vice-Chancellor,  said  the  inferences  from 
the  testimony,  were  adrerse  to  any  intentional  fraud  on  the  part 
of  Stephen  Baker  2d,  hut  it  was  not  necessary  to  dispose  of  the 
case  on  that  ground.  It  was  perfectly  clear  that  he  obtained  the 
property  which  was  conveyed  to  him  under  the  surrogate's  order 
of  sale,  by  a  breach  of  trust,  or  by  taking  advantage  of  his  situ- 
ation  as  a  trustee,  to  make  the  purchase.  In  equity  therefore,  he 
became  a  trustee  of  the  land  for  the  heirs,  with  a  right  to  have 
his  advances  refunded  to  him.  The  surrogate's  orders  establish 
the  fact,  that  the  intestate's  debts  were  outstanding,  and  the  sale 
necessary. 

The  trust  which  fastened  upon  the  land  in  the  hands  of  S. 
Baker  2d,  continued  attached  to  it  when  conveyed  to  the  present 
claimants.  Every  person  deriving  title  from  him,  is  chargeable 
with  notice  of  the  trust,  by  the  deed  which  originated  his  title, 
.and  which  discloses  on  its  face,  that  he  bought  at  a  sale  made 
by  himself  and  another,  as  administrators.  The  complainant  is 
thus  entitled  to  recover  one-eleventh  of  the  premises. 

It  is  objected,  that  her  remedy  is  barred  by  lapse  of  time,  bat 
this  is  not  correct.  When  her  right  of  action  accrued,  she  was 
under  the  disability  of  coverture,  which  continued  without  inter- 
ruption till  1827.  At  that  time,  there  was  no  statutory  limitation 
X)f  suits  against  trustees.  The  revised  statutes,  in  1830,  pre- 
scribed a  limit  of  ten  years.  If  those  statutes  applied  to  existing 
causes  of  action,  (and  a  year  since,  the  assistant  vice-chancellor 
said  he  had  held  they  did  not,)  this  suit  was  brought  within  the 
time  limited  after  the  statutes  took  eflFect. 

As  to  the  objection,  that  the  complainant's  remedy  was  ade- 
quate at  law,  it  is  undoubtedly  well  taken  as  to  the  lands  not 
included  in  the  administrator's  deed.  There  is  no  trust  as  to 
those,  and  this  court  has  no  jurisdiction.  But  as  to  the  residue, 
there  is  no  force  in  the  objection.  The  deed  was  not  void,  nor 
could  S.  Baker  2d,  have  repudiated  it.  It  was  voidable,  at  tlie 
instance  of  the  heirs,  and  the  subject  being  one  of  trust,  it  is  pe- 
culiarly the  province  of  equity  to  afford  the  remedy. 
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There  must  be  a  decree  for  the  complainaat  accordingly,  limi* 
ted  to  the  lands  conveyed  by  the  administrator's  deed. 


Wheelpr  v.  Heermans  and  Hatght, 

In  a  judgment  creditor's  suit,  to  reach  things  in  action,  on  the  return  of  an  ezecu* 
tioQ  unsatisfied,  if  the  judgment  were  recovered  in  the  court  of  common  pleas, 

.  the  bill  must  allege,  either  that  the  debtor  at  the  time  the  execution  issued,  re- 
sided in  the  county  in  wliioh  the  judgment  was  recovered ;  or  that  the  judg- 
ment had  been  docketed  and  an  execution  issued  in  some  other  county  where 
the  defendant  was  residing ;  or  it  must  be  shown  that  for  some  other  cause,  the 
remedy  at  law  was  exhausted  by  the  issuing  of  the  execution  in  the  county  where 
the  judgment  was  recovered. 

An  allegation  in  such  a  bill,  that  the  defendant  retides  in  a  place,  has  reference 
to  the  time  of  filing  the  bill,  and  not  to  the  time  of  issuing  execution. 

It  is  not  necessary  to  docket  a  judgment  recovered  in  the  supreme  court,  in  order 
to  sell  lands  on  an  execution  thereon ;  nor  a  judgment  in  the  superior  court  or 
common  pleas,  in  order  to ,  sell  on  the  execution  lands  situated  in  the  same 
county.  In  both  cases,  judgments  must  be  docketed  to  create  a  priority  of  lien 
thereby  ;  and  in  the  latter  case,  in  order  to  affect  lands  in  other  counties. 

Where  the  granting  of  costs  is  discretionary,  the  court  on  giving  them  to  a  party, 
may  direct  them  to  be  set  off  upon  a  judgment  held  against  him  and  another  by 
the  adverse  party,  although  such  joint  judgment  be  not  the  subject  of  a  legal 
set-off. 

Poughkeepsie,  July,  27  ;  July  29,  1846. 

This  was  a  creditor's  suit  on  a  judgment  recovered  against 
both  of  the  defendants,  in  the  court  of  common  pleas  of  the  coun- 
ty of  Dutchess,  to  which  county  an  execution  against  their  pro- 
perty had  been  issued  and  returned  unsatisfied.  The  only  state- 
ment in  the  bill  relative  to  the  residence  of  the  defendants,  was 
that  they  reside  in  the  county  of  Dutchess.  The  defendants  ap- 
peared separately  and  demurred  to  the  bill  for  want  of  equity. 

C.  W.  Swifty  for  the  defendant  Haight. 

The  bill  contains  no  averment  that  the^./a.  was  issued  to  the  / 
county  where  the  defendants  resided  when  it  was  so  issued  ;  so' 
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that  the  legal  remedy  was  not  exhausted.  (7  Paige,  663;  10 
ibid.  519.)  Judgments  in  the  supreme  court  and  common  pleas, 
are  now  on  the  same  footing,  in  respect  of  issuing  executions. 

/.  Brush,  for  the  defendant  Heermans,  urged  the  same  grounds 
in  support  of  his  demurrer. 

W.   Wilkinsanj  for  the  complainant. 

The  case  made  by  the  bill,  is  strictly  within  the  provisions  of 
the  revised  statutes.  (2  R.  S.  102,  §  41 ;  2d  Ed.)  The  case  in 
10  Paige  was  in  the  supreme  court,  and  our  judgment  was  in 
the  common  pleas.  Leggett  v.  Hopkins,  (7  Paige,  149,)  is  de- 
cisive in  our  favor.  Since  the  act  of  1840,  it  is  not  necessary  to 
issue  an  execution  to  another  county,  unless  a  transcript  of  the 
judgment  was  docketed  there.  The  act  did  not  intend  to  have 
such  transcripts  made,  except  to  counties  where  the  defendants 
have  lands.  This  fact  is  not  to  be  presumed,  and  the  defendants 
should  plead  it,  if  they  had  property  elsewhere. 

If  we  are  wrong,  the  defect  is  inadvertent,  and  we  should  have 
leave  to  amend  without  costs. 

The  Assistant  VicE-CniiNCELLOR. — The  allegation  in  the 
bill  that  the  defendants  reside  in  the  county  of  Dutchess,  ap- 
plies to  the  time  of  filing  the  bill.  It  is  not  an  allegation  that 
they  resided  in  that  county  when  the  execution  was  issued. 

The  defendants  insist,  that  the  bill,  by  reason  of  this  omission 
fails  to  show  that  the  complainant  has  exhausted  his  remedy  at 
law:  That  it  is  not  sufficient  to  set  forth  a  judgment  in  the 
Dutchess  Common  Pleas,  and  an  execution  to  that  county,  unless 
it  appears  that  the  defendants  resided  in  Dutchess  county ;  or 
that  for  some  reason,  the  issuing  of  an  execution  to  the  county 
where  they  did  reside,  would  have  been  fruitless. 

On  the  other  hand,  the  complainant  relies  on  the  base  of  Leg- 
gett V.  Hapkinsj  (7  Paige,  149,)  where  the  chancellor  deci- 
ded in  1838,  that  on  a  judgment  in  the  New  York  Superior 
Court,  a  creditor's  bill  might  be  filed  after  the  return  of  an  exe- 
cution issued  to  the  county  of  New  York  unsatisfied,  without  re- 
gard to  the  place  of  the  debtor's  residence. 
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The  ground  of  that  decision  was,  that  as  no  execution  could 
be  issued  on  such  a  judgment  to  any  other  county,  the  creditor 
had  done  all  he  could  to  enforce  his  legal  remedy. 

In  Reed  v.  Wheatotii  (7  Paige,  663,)  the  chancellor  held,  that 
where  the  creditor's  bill  was  founded  upon  a  judgment  in  the 
supreme  court  or  a  decree  in  chancery,  so  that  an  exepution 
on  the  same  might  issue  to  any  county,  the  bill  must  show 
affirmatively,  that  the  complainant  has  exhausted  his  remedy,  by 
issuing  an  execution  to  the  county  in  which  the  debtor  resided ; 
or  it  must  state  some  good  legal  excuse  for  issuing  it  elsewhere, 
as  the  non-residence  of  the  debtor,  or  the  like.  And  The  Mer- 
chants  and  Mechanics  Bank  v.  Oriffiih^  (10  Paige,  619,)  is  to 
the  same  effect. 

Since  the  act  of  1840  went  into  operation,  the  plaintiff  on  re- 
covering a  judgment  in  the  common  pleas,  may  issue  an  execu- 
tion into  any  county  in  the  state,  on  docketing  in  the  clerk's 
office  of  such  county,  a  transcript  of  his  judgmeut. 

As  a  general  proposition,  a  man's  personal  property  is  pre- 
sumed to  be  at  the  place  of  his  residence.  Hence  the  necessity 
of  showing  in  these  creditor's  suits,  the  return  of  an  execution 
issued  to  the  county  where  the  defendant  resided.  The  same 
principle  which  in  the  instance  of  judgments  in  the  supreme 
court,  or  decrees  in  chancery,  required  that  the  execution  should 
go  to  the  county  of  the  defendant's  residence,  is  now  applicable 
to  judgments  of  the  common  pleas  and  superior  court.  There  is 
no  longer  any  obstacle  in  the  way  of  sending  executions  on  the 
latter,  to  any  county  in  the  state. 

If  the  act  of  1840  had  simply  enacted,  that  an  execution  might 
be  issued  from  the  court  of  conmion  pleas  to  any  county  in  the 
state,  no  one  would  have  questioned  the  necessity  of  sending  an 
execution  to  the  county  where  the  defendants  reside,  in  order  to 
exhaust  the  remedy  at  law.  The  provision  that  the  judgment 
must  be  first  docketed  in  a  foreign  county,  before  sending  an  ex- 
ecution there,  imposes  an  additional  formality,  without  affecting 
the  principle  involved. 

I  think  therefore  that  the  bill  in  this  case  does  not  show  the 
complainant's  remedy  at  law  to  have  been  exhausted,  so  as  to 
entitle  him  to  maintain  his  suit  in  this  court. 
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This  view  is  sustained  by  the  chancellor's  decision  in  Coe  ▼. 
WhUlock,  (May  7,  1844,  4  Barbour's  Decisions  of  Ch.  19.)  He 
there  held,  in  a  bill  founded  partly  upon  a  judgment  for  $33,  re- 
covered before  a  justice,  that  it  was  not  sufficient  to  set  forth  the 
return  of  an  execution  issued  by  the  justice,  which  goes  against 
personal  property  only.  That  the  bill  ought  to  state  the  filing  of 
a  transcript  of  the  judgment  in  the  county  clerk's  office  and  the 
issuing  and  return  of  an  execution  thereon  against  the  debtor's 
land  also. 

If  the  justice's  judgment  had  been  less  than  $25,  then  inas- 
much as  it  could  not  be  docketed  against  land,  the  authority  of 
LeggeitY.  Hopkins,  would  have  applied,  and  the  justice's  exe- 
cution would  have  sufficed. 

To  the  same  effect  in  principle,  is  the  chancellor's  judgment  in 
Corey  v.  Cornelius^  (May  25,  1846 ;  6  Barbour's  Decisions  22, 
and  4  N.  Y.  Legal  Observer,  258.) 

The  docketing  of  a  judgment  in  the  supreme  court,  is  not  ne- 
cessary except  to  create  a  priority  of  lien,  and  land  may  be  sold 
on  an  execution  out  of  that  court,  without  such  docketing. 
'  So.on  a  judgment  of  the  common  pleas  or  superior  court,  an 
execution  to  the  county  in  which  it  is  recovered  may  be  issued, 
and  land  sold  upon  the  same  without  docketing  the  judgment 
In  each  case  the  execution  must  of  course  direct  the  sheriff  to  levy 
on  real  estate. 

On  this  point,  the  demurrers  to  the  bill  are  well  taken ;  but  as 
the  omission  is  evidently  a  mere  slip  in  framing  the  bill,  the  com- 
plainant must  have  leave  to  amend  on  payment  of  costs,  and 
without  prejudice  to  his  injunction.  And  the  defendants  costs 
when  taxed,  are  to  be  setoff  against  the  complainant's  judgment, 
which  is  admitted  to  be  due  by  the  demurrers.  The  court  may 
direct  this  in  its  discretion,  although  the  costs  are  due  to  the  de- 
fendants severally  and  not  jointly. 

Demurrers  allowed,  with  costs.  Leave  to  amend  the  bill 
without  prejudice  to  the  injunction. 
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Sables  v.  Sarles  and  others. 

In  a  bill  for  waste,  proof  of  a  single  clear  instance  of  waste  committed  intention* 
ally,  is  sufficient  to  entitle  the  complainant  to  a  continuance  of  the  injunction 
and  to  a  decree  for  an  account.  The  question  of  costs  will  be  determined  aftar 
the  account  is  taken. 

It  is  scarcely  possible  to  estimate  the  injury  which  the  destruction  of  a  few  valuable 
timber  trees  by  a  tenant  for  life  on  a  farm  with  a  scanty  stock  of  wood  and 
timber,  may  occasion  to  the  owners  of  the  inheritance.  Hence  bills  to  restrain 
waste  of  this  character,  are  not  to  be  frowned  upon  by  the  court 

A  tenant  for  life  of  a  farm  of  one  hundred  and  sixty-five  acres,  is  not  entitled  to 
fire-bote  for  the  dwoUiog  of  a  farmer  or  laborer,  in  addition  to  fire-bote  for  the 
principal  dwelling  hoa'se  or  mansion.    And  a  custom  to  that  efiect,  would  be  un- 

'    reasonable  and  invalid. 

In  an  accouut  decreed  against  a  tenant,  for  waste  of  timber,  he  may  be  allowed 
in  mitigation,  for  fire  wood  and  timber  furnished  by  him  for  the  farm,  from  other 
premises. 

It  is  not  waste  for  a  tenant  for  life  of  a  farm,  to  sell  hay  to  be  removed  from  the 

I  farm,  where  it  is  the  custom  of  husbandry  in  the  vicinity,  to  sell  hay  from  farms 
for  consumption  by  others. 

The  removal  of  coarse  bog  grass  from  a  farm,  which  had  usually  been  foddered  on 
the  farm,  held  to  be  waste. 

So  of  the  impoverishment  of  fields,  by  constant  tillage  from  year  to  year. 

The  erection  of  a  new  out-house,  with  timber  from  the  farm,  in  place  of  one  which 
had  become  ruinous,  is  not  waste. 

In  a  suit  for  waste  against  a  tenant  for  life  and  her  under-tenant,  on  a  decree  for  an 
account  against  both,  the  former  may  insert  a  provision  that  the  master  ascertain 
what  portion  of  the  sum  reported  against  her,  shoaid  be  paid  by  the  under-tenant. 

Directions  in  a  decree  for  an  account  of  waste  committed  by  a  tenant  for  life  and 
her  under  tenant,  in  respect  of  timber,  dilapidations,  undue  tillage  and  withdraw- 
ing manure. 

Poughkeepsie,  July  30, 31 ;  August  6, 1846. 

The  bill  was  filed  by  Elkanah  Sarles,  October  10,  1845, 
against  Eeziah  Sarles,  her  son  Samuel  Sarles,  and  against  the 
other  heirs  of  Samuel  Sarles  the  elder  deceased,  charging  upon 
Mrs.  Sarles  as  tenant  for  life,  and  on  Samuel  as  her  tenant,  the 
commission  of  various  acts  of  waste  on  a  farm  of  about  one 
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hundred  and  sixty  five  acres,  situated  in  the  county  of  West- 
chester, of  which  the  decedent  died  seised  and  possessed. 

It  appeared  from  the  pleadings  and  testimony,  that  the  dece- 
dent by  his  last  will  and  testament,  devised  to  his  wife  Keziah 
S.,  "  the  use  of  the  homestead  farm,"  (which  was  the  farm  ia 
question,)  "  to  and  for  her  use  during  her  natural  life ;''  and  after 
her  death,  his  executors  were  directed  to  sell  it  and  to  divide  the 
proceeds,  three  fourths  among  his  sons  and  one  fourth  among  his 
daughters ;  the  shares  of  such  as  were  then  dead  to  go  to  their 
issue,  and  the  portions  of  those  who  should  have  died  without 
issue,  to  go  to  the  survivors  or  their  heirs.  The  complainant 
and  the  defendant  Samuel  S.  were  sons  of  the  testator,  and  there 
were  other  children  living  who  were  presumptively  entitled  to 
the  proceeds  of  the  farm  under  the  will,  and  to  whom  the  legal 
title  in  the  remainder  had  descended. 

The  farm  was  tilled  for  the  widow,  on  shares  till  April  1, 
1840,  when  Samuel  Sarles  took  possession  of  it  under  a  lease 
from  her  for  five  years,  and  at  the  end  of  that  term,  hired  it  for  a 
year.  The  bill  alleged  the  commission  and  suffering  of  waste 
in  various  forms  by  the  widow  and  Samuel  Sarles,  injuring  the 
value  of  the  farm  to  more  than  one  thousand  dollars ;  and  it 
prayed  for  an  injunction  against  future  waste  and  for  an  account 
in  respect  of  that  alleged. 

The  answer  of  Keziah  and  Samuel  Sarles,  denied  the  alleged 
waste,  and  set  forth  that  no  timber  had  been  cut  on  the  farm,  ex- 
cept such  as  had  been  necessarily  used  thereon,  and  that  the 
fences  and  buildings  were  in  a  better  condition  than  when  Samuel 
S.  took  the  farm  in  1840. 

There  was  a  replication  to  the  answer,  and  a  great  mass  of 
testimony  was  taken  on  both  sides.  The  other  defendants  suf- 
fered the  bill  to  be  taken  as  confessed. 

The  facts  proved,  so  far  as  it  is  material  to  an  understanding 
of  the  case,  will  be  found  in  the  opinion  of  the  court. 

M.  Mitchell  and  W,  SiUiman^  for  the  complainants ;  cited  7 
Johns.  227;  26  Wend.  115;  4  Kent's  Comm.  78;  6  Conn.  R. 
232 ;  3  Wend.  108 ;  2  Saund.  238,  note  5,  and  262 ;  1  Ves.  Sen. 
80 ;  6  Ves.  706 ;  11  Ves.  54  ;  Jacob's  R,  70 ;  Jer.  Eq.  Jur.  366  ; 
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6  Madd.  19 ;  2  BL  Comm.  282 ;  12  Wend.  70 ;  6  Jacob's  Law 
Diet.  411,  title  Waste  ;  Ck)m.  Dig.,  Waste,  E. 

J.  W,  Mills  and  J.  W.  Tompkins,  for  the  defendants,  K.  and 
S.  Sarles ;  cited  18  Johns.  431 ;  and  6  Mason's  R.  13. 

The  Assistant  Vice-Chancellor.— The  alleged  waste  in 
this  case,  consists  of  cutting  down  and  taking  off  timber  and 
wood ;  the  permitting  the  premises  to  go  to  waste  and  ruin  for 
want  of  necessary  repairs ;  andunhusbandlike  tillage  and  man* 
agement,  by  which  the  soil  has  been  deprived  of  its  proper  ren« 
ovation  and  greatly  impoverished. 

1.  As  to  the  timber  and  wood. 

It  will  be  sufficient  for  the  purpose  of  the  presentinquiry,  if  the 
complainant  have  proved  a  single  clear  instance  of  waste  on  the 
part  of  the  tenant  for  life,  especially  if  it  be  shown  to  have  been  an 
intentional  act,  and  not  a  mere  accident.  Such  proof  vindicates 
the  filing  of  the  bill,  and  entitles  the  complainant  to  a  continu* 
ance  of  the  injunction,  and  with  the  latter,  to  an  account.  The 
question  of  costs  is  not  now  to  be  determined,  if  there  be  a  de-* 
cree  for  an  accoimt. 

Nor  is  it  by  any  means  just  to  ask  the  court  to  frown  upon 
these  cases,  because  of  the  comparative  insignificance  of  one,  or 
even  of  half  a  dozen,  timber  trees. 

The  temptations  for  a  tenant  for  life  to  commit  waste  of 
timber,  and  to  despoil  the  inheritance  by  over-cropping  and 
neglecting  needful  repairs,  is  very  great;  and  the  difficulty 
of  ascertaining  and  redressing  the  wrong  is  such,  as  to  deter  re- 
versioners in  most  instances,  from  attempting  to  assert  their 
rights.  And  where  a  farm,  as  in  this  instance,  has  a  very  scanty 
stock  of  timber  and  wood,  it  is  scarcely  possible  to  estimate  the 
injury  which  the  destruction  of  a  few  valuable  trees  may  work 
to  the  owners  of  the  inheritance,  in  the  value  of  their  property 
when  exposed  for  sale  in  the  market. 

(See  Livingston  v.  Reynolds,  26  Wend.  115 ;  S.  C.  2  Hill, 

157  ;  Coffin  v.  Coffin^  Jacob's  R.  70 ;  Onslow  v.  ,  16 

Yes.  173 ;  Jackson  v.  Brownson,  7  Johns.  R.  227,  232 ;  Eden 
on  Inj.  114.) 
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To  recur  to  the  cutting  of  timber  on  this  farm  by  Samuel 
Sarles. 

It  appears  that  he  built  a  barn  on  his  own  land,  the  same 
spring  that  he  took  possession  of  the  farm.  His  carpenter,  Mer- 
ritt,  testifies  that  he  fell  short  of  the  requisite  timber  on  his  own 
land,  and  he  took  the  carpenter  on  to  the  farm  in  question,  (which 
I  will  call  the  homestead,)  and  with  his  aid  selected  and  marked 
a  few  trees  to  be  used  as  timber  for  that  barn.  The  witness 
does  not  know  that  those  trees  were  used  for  the  purpose,  but  the 
barn  was  built,  and  there  is  no  proof  that  the  deficient  timber 
was  procured  elsewhere  than  from  the  homestead,  except  one 
stick  which  came  from  the  farm  of  Stephen  Sarles.  The  defen^ 
dant  admitted  that  he  had  taken  one  timber  tree  for  his  barn 
from  the  homestead.  The  carpenter  did  not  speak  definitely  as 
to  the  number  of  trees  which  he  marked,  but  the  presumption 
from  his  testimony  is,  that  there  were  four  or  five.  As  it  was 
in  the  power  of  the  defendant  to  show  from  whence  he  obtained 
his  timber,  if  not  from  the  homestead,  or  that  the  trees  which 
Merritt  marked  were  still  standing,  I  cannot  resist  the  conclusion 
■that  the  latter  were  used  according  to  his  avowed  intention  when 
they  were  marked. 

The  defendant's  admission  in  respect  of  the  single  tree  used 
for  the  barn,  is  coupled  with  a  statement  that  he  furnished  to  his 
mother  on  the  homestead,  an  equivalent  in  fire  wood,  for  the  tree 
thus  taken.  I  do  not  perceive  that  it  was  any  the  less  waste,  to 
cut  the  tree.  It  would  never  have  been  cut  for  his  mother's  fire 
wood;  and  the  wood  which  he  drew  as  an  equivalent,  would 
otherwise  have  been  furnished  from  the  wood  in  the  swamp, 
which  was  fit  for  no  other  purpose. 

It  is  said  that  the  bill  makes  no  complaint  against  Samuel 
Sarles  prior  to  the  1st  of  April,  1840,  and  that  his  barn  was  raised 
the  last  of  March  in  that  year.  But  I  do  not  understand  the 
charge  in  the  bill  as  to  the  wood  and  timber,  to  be  restricted 
to  the  period  of  Samuel  Sarles's  occupancy  of  the  homestead ; 
which  is  undoubtedly  the  limit  of  the  charge  against  him  of  bad 
husbandry,  and  of  waste  in  omitting  to  repair. 

The  bill  is  therefore  sustained  as  to  the  waste  in  cutting  tim- 
hex  for  Samuel  Sarles's  barn. 
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He  sold  three  trees  to  his  tenant,  one  of  which  was  of  some 
Value  for  timber,  and  the  others  were  fire  wood.  This  was 
dearly  an  act  of  waste,  unless  excused.  The  defence  is,  first* 
the  necessity  of  the  case.  If  there  were  such  imminent  necessi- 
ty, the  defendant  should  have  furnished  his  hired  man  from  his 
own  wood  pile  on  his  own  farm ;  or  instead  of  taking  payment 
for  the  wood  and  pocketing  it,  he  should  have  required  his  man 
to  restore  the  same  quantity  to  the  widow,  for  use  on  the  home- 
stead. The  very  act  of  selling  it,  stamps  the  true  character  of 
the  transaction  ;  and  it  proves  also  that  the  buyer  Broadhurst, 
had  no  right  to  fire  wood  as  tenant. 

Another  excuse  is,  that  the  house  occupied  by  Broadhurst,  was 
on  the  farm  before  the  testator's  death,  and  was  usually  occupied 
by  a  tenant  who  labored  all  or  most  of  the  time  on  the  farm,  for 
its  owner  or  occupant ;  and  that  the  tenant  for  life  was  therefore 
entitled  to  fire-bote  for  this  house. 

1  cannot  assent  to  this  proposition  ;  and  if  any  custom  of  the 
kind  had  been  pretended,  on  this  farm  of  one  hundred  and  sixty- 
five  acres,  I  think  it  would  have  been  an  unreasonable  custom, 
and  therefore  invalid. 

The  witness  Broadhurst,  proves  that  the  defendant,  in  1840, 
drew  from  the  homestead,  four  yellow  oak  logs.  In  answer  to 
this,  it  is  argued  that  he  had  occasion  for  sawed  timber  for 
plough-bote,  and  for  repairing  barn  doors  and  gates  on  the  home- 
stead. The  extent  of  reparations  proved,  will  not  account  for 
these  four  logs  when  sawed  into  timber  or  scantling ;  without  re- 
curring to  the  white  oak  and  other  timber  which  •  is  shown  to 
have  been  cut  there  since  April  1st,  1840 ;  and  the  evidence  is 
entirely  wanting,  as  to  the  necessary  extent  of  plough-bote. 
The  yellow  oak  logs  are  not  excused  or  justified. 

Besides  these  instances,  the  testimony  of  Mr.  Sands  furnishes 
strong  ground  for  believing  that  more  extensive  destruction  of 
timber  has  occurred ;  and  the  evidence  is  at  least  doubtful, 
whether  Samuel  Sarles  did  not  carry  off  a  considerable  quantity 
of  fire-wood  from  the  swamp,  for  consumption  on  his  own  land. 
1  do  not  analyse  the  testimony  on  these  particulars,  because 
enough  of  waste  has  been  already  ascertained  to  require  me  to 
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direct  an  account,  and  they  can  be  investigated  before  the  master, 
with  the  aid  of  further  testimony. 

In  taking  the  account,  the  defendant  may  be  allowed  in  miti- 
gation, for  the  value  of  all  fire- wood  and  timber  furnished  for  the 
use  of  the  homestead,  from  his  own  farm. 

2.  Samuei  Sarles  is  charged  by  the  bill  with  having  occupied 
the  homestead  in  an  unhusbandlike  manner,  and  permitted  the 
fences,  barns,  and  other  erections  on  the  premises,  to  go  greatly 
out  of  repair ;  to  the  injury  of  the  fee. 

I  do  not  think  this  charge  is  satisfactorily  established  against 
Samuel  Sarles,  during  the  time  of  liis  occupancy,  except  as  to 
the  tillage  of  one  field,  hereafter  mentioned. 

3.  It  is  also  alleged  against  Samuel  Sarles,  that  instead  of 
feeding  on  the  homestead,  the  hay,  straw,  and  like  produce, 
raised  thereon,  as  good  husbandry  required;  he  has  conveyed 
the  same  ofi*  of  the  premises,  and  sold  it,  or  used  it  on  his  own 
farm.  Also,  that  he  has  conveyed  manure  ofif  of  the  homestead, 
in  like  manner.  That  he  has  omitted  to  seed  down  the  fields 
with  grass  and  clover  seeds,  and  has  wasted  and  mismanaged 
the  same  in  his  tillage. 

As  to  these  allegations,  there  is  no  proof  of  any  misapplication 
of  the  manure.  As  to  the  hay  and  straw,  the  testimony  shows 
the  sale  of  small  quantities  of  hay  every  year,  which  was  re- 
moved from  the  homestead  ;  and  that  some  hay  and  straw  have 
been  conveyed  to  the  defendant's  farm,  and  there  foddered  out. 
Also,  that  every  year,  he  has  cut  and  conveyed  on  to  his  own 
land,  several,  loads  of  bog  grass,  which  were  of  some  trifling 
value.  On  the  other  hand,  the  defendant  has  brought  considera- 
ble hay,  and  some  straw,  from  his  own  land,  and  fed  it  out  on  the 
homestead,  and  has  manured  it  yearly  with  plaster.  It  is  shown 
to  be  the  custom  of  most  of  the  farmers  in  the  vicinity,  to  sell 
some  hay  for  consumption  by  others,  off  from  their  farms.  (See 
Eden,  142;  Onslow  v. ,  16  Ves.  70.) 

My  conclusion  is,  that  there  is  not  enough  proved  against 
Samuel  Sarles,  to  authorize  a  decree  against  him  m  respect  of 
the  hay  and  meadow  grass.  His  most  unjustifiable  act,  in  my 
view,  was  the  annual  removal  of  the  bog  grass.  For  this,  so  far 
as  it  was  an  injury  to  the  freehold,  be  is  liable  to  account. 
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So  in  respect  of  the  over-tillage  and  bad  management  of  the 
land.  With  the  exception  of  the  field  back  of  the  bam,  men* 
tioned  by  Abraham  Sherwood,  Jr.,  on  which  there  was  rye  bar* 
vested  in  1846, 1  do  not  think  the  testimony  clear  to  establish  the 
alleged  bad  husbandry,  during  the  occupancy  of  Samuel  Sarles. 
The  injury  to  the  fee,  growing  out  of  that  field,  is  waste,  which 
will  properly  be  included  in  the  account  to  be  taken. 

4.  It  remains  to  examine  the  case  made  against  the  tenant  for 
life,  herself.  The  bill  alleges,  that  she  not  only  has  permitted 
Samuel's  acts  of  wasle,  but  she  has  knowingly  permitted  the 
premises  to  go  to  waste  and  ruin,  for  want  of  necessary  repairs. 

The  latter  charge  embraces  the  whole  time  of  the  widow's 
tenancy,  and  I  think  the  proof  makes  out  sufficiently,  that  there 
has  been  waste  in  the  buildings,  fences,  and  other  erections, 
within  that  period.  The  new  smoke-house,  which  was  put  on 
shortly  before  this  suit,  in  the  place  of  one  which  had  become 
ruinous,  was  not  waste  in  my  opinion,  even  if  constructed  with 
materials  obtained  from  the  homestead. 

There  must  be  an  accoimt  against  the  widow  under  this 
charge,  and  the  master,  after  ascertaining  what  sum  is  requisite 
to  put  the  buildings,  fences,  &c.,  in  as  good  repair  as  they  were 
when  the  testator  died,  (making  a  proper  allowance  for  the  natu- 
ral wear  of  the  buildings,)  must  also  report  what  portion  of  that 
sum,  if  not  the  whole,  ought  to  be  paid  by  the  tenant  for  life,  to 
make  such  reparations. 

If  the  widow  request  it,  the  master  may  also  ascertain  what 
portion  of  the  latter  amount,  if  any,  ought  to  be  made  up  to  her 
by  Samuel  Sarles,  in  respect  of  his  occupancy  of  the  premises. 

The  decree  against  Samuel  Sarles  will  be  for  an  account  of  the 
waste  committed  by  him,  in  respect  of  the  trees,  timber,  and  fire- 
wood of  the  homestead,  and  of  the  injury  to  the  same  by  his 
unhusbandlike  management  and  undue  tillage  of  the  field  back 
of  the  barn,  and  of  the  injury  which  has  arisen  by  reason  of  his 
withdrawing  the  bog  hay  from  the  premises. 

There  must  also  be  a  perpetual  injunction  against  waste,  as  to 
Keziah  and  Samuel  Sarles.  (See  26  Wend.  ]I23 ;  Poyas  v.  Smithy 
2  Dessauss.  65 ;  and  Eden,  146, 161,  162 ;  as  to  the  decree.) 
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All  further  questions  and  directions,  will  be  reserved  until  the 
coming  in  of  the  master's  report. 


J.  W.  RiGHTER  V.  E.  Stall  and  wife. 

Where  a  debtor,  owing  a  mortgage  debt  payable  in  small  annual  instalments  at  a 
future  period,  on  the  application  of  his  creditor,  advanced  to  the  latter  fourteen 
hundred  dollaiB,  on  an  agreement  that  he  would  apply  and  indorse  two  thousand 
one  hundred  dollars  as  a  payment  on  the  mortgage,  and  the  creditor  receipted 
that  sum  as  such  payment : 

Held,  1.  That  there  was  no  loan  nor  any  forbearance,  directly  or  indirectly,  by  the 
debtor  to  the  creditor,  and  that  the  agreement  was  not  usurious. 

2.  That  the  agreement  was  supported  by  a  valid  and  sufficient  consideration,  and 
was  not  unconscionable. 

Where  about  two-thirds  of  the  sum  secured  by  a  mortgage,  was  paid  at  a  time  when 
a  small  amount  was  due  for  interest,  and  when  no  part  of  the  principal,  (which 
was  payable  in  ten  annual  instalments,)  was  actually  due ;  and  there  was  no 
direction  given  by  the  debtor,  nor  any  actual  application  of  the  payment  made 
by  the  creditor ;  it  was  held,  that  the  law  must  make  the  application,  and  thai 
after  dischai^ging  the  interest  due,  the  balance  must  be  applied  rateably,  to  the 
exoneration  of  all  and  each  of  the  instalments  of  principal  secured  by  the 
mortgage. 

Costs  to  neither  party,  where  both  have  claimed  too  much. 
Poughkeepsie,  July  27  ;  August  6,  1B46. 

On  the  first  day  of  May,  1842,  the  defendants,  E.  Stall  and 
wife,  executed  to  Walter  Righter  a  mortgage  on  a  farm  of  196 
acres,  in  the  town  of  Clay  in  the  county  of  Onondaga,  to  secure 
the  sum  of  $3081,  according  to  E.  Stall's  bond  of  the  same  date^ 
the  condition  of  which  provided  that  the  interest  should  be  paid 
annually  for  two  years  from  that  date,  and  thereafter  the  princi- 
pal was  to  be  paid  in  instalments  of  $300  each,  with  interest  to 
be  paid  annually  on  all  sums  unpaid. 

The  mortgage  was  given  for  a  part  of  the  purchase  money  of 
the  farm  which  Walter  Righter  sold  to  the  defendant  E.  Stall, 
and  Righter  conveyed  the  same  to  E.  Stall,  by  a  full  covenant 
deed,  including  covenants  against  incumbrances* 
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At  the  time  Walter  Righter  gave  the  deed,  and  received  the 
bond  and  mortgage,  there  was  a  prior  mortgage  on  a  portion  of 
the  farm,  executed  by  one  Pettit  to  one  Empie,  which  W.  Righter 
was  bound  to  discharge.  This  mortgage  bore  date  November 
22d,  1836,  and  fourteen  hundred  dollars  remained  unpaid  upon 
it  on  the  17th  of  April,  1843,  of  which  a  considerable  sum  was 
in  arrear.  The  holder  of  the  mortgage  at  that  time  was  about 
instituting  proceedings  for  its  collection,  and  the  bond  accompa- 
nying it  had  been  sued.  W.  Righter  applied  to  E.  Stall  to, anti- 
cipate the  time  of  payment  of  his  bond  and  mortgage,  so  as  to 
enable  Righter  to  pay  the  Pettit  mortgage.  An  agreement  was 
thereupon  made  between  them,  by  which  Stall  was  to  advance 
and  pay  the  $1400,  in  discharge  of  the  Pettit  mortgage,  and  W. 
Righter  was  to  indorse  $2100  upon  Stall's  bond  and  mortgage, 
as  a  payment  thereon.  At  the  time  of  making  this  arrangement, 
which  was  on  the  17th  day  of  April,  1843,  Stall  signed  an  agree- 
ment by  which  he  was  to  pay  the  Pettit  mortgage,  and  to  indem- 
nify W.  Righler  against  the  same;  and  Righter  signed  two 
receipts,  one  for  $1400,  and  the  other  for  $700,  each  stating  that 
the  respective  amounts  were  to  apply  on  Stall's  bond  and  mort- 
gage, and  to  be  indorsed  thereon  as  of  that  date.  Stall  paid  the 
Pettit  mortgage,  on  the  6th  day  of  May,  1843,  pursuant  to  his 
agreement.  The  interest  for  one  year  on  his  own  bond  and 
mortgage,  fell  due  on  the  first  day  of  May,  1843,  but  there  was 
no  principal  payable  till  two  years  from  that  time. 

On  the  23d  day  of  May,  1843,  Walter  Righter  assigned  Stall's 
bond  and  mortgage  to  the  complainant,  John  W.  Righter;  who 
in  July,  1845,  filed  the  bill  in  this  cause  to  foreclose  the  mort- 
gage. He  claimed  that  only  $1400  had  been  paid  on  the  bond 
and  mortgage,  and  that  he  was  entitled  to  recover  the  instalment 
of  principal  due  May  1st,  1846,  and  the  annual  interest  for  two 
years  preceding,  on  the  sum  unpaid. 

Stall  and  wife  answered  the  bill,  insisting  that  the  whole 
$2100  was  a  payment,  and  that  there  was  no  principal  whatever 
due  to  the  complainant.  The  cause  was  brought  to  a  hearing 
on  the  pleadings  and  proofs. 

W.  Enoy  for  the  complainant 

Vol.  III.  77 
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P.  Ouiwaier^  Jr.^  for  the  defendants. 

The  Assistant  Vice-Chancellor. — At  first  blush  the  de* 
fendant's  claim  for  the  seven  hundred  dollars,  appears  to  be 
unconscionable  if  not  usurious;  but  I  am  convinced,  on  reflec- 
tion, that  the  claim  must  be  allowed. 

1.  As  to  the  alleged  usury.  In  order  to  constitute  usury,  there 
must  be  either  directly  or  indirectly,  a  loan  or  forbearance  of 
money,  or  some  other  thing.  (BIydenburgh  on  Usury,  84  to  86, 
and  the  cases  there  cited.)  Here  there  was  no  forbearance,  be^ 
cause  Righter  was  the  creditor ;  and  there  was  no  loan,  because 
first,  the  money  received  by  Righter,  was  a  payment  made  and 
applied  upon  a  security  which  he  held  against  Stall ;  and  second, 
it  was  never  to  be  repaid  by  Righter  to  Stall.  So  far  from  its 
being  a  loan  by  Stall  to  Righter,  it  was  a  payment  which  actu- 
ally extinguished  so  much  of  a  debt  which  Stall  owed  to  Righter, 
payable  at  a  future  day. 

If  Righter  had  sold  this  bond  and  mortgage,  to  the  witness, 
Mr.  Soule,  for  instance,  at- a  discount  of  1^700,  receiving  from 
Mr.  Soule  ^1400,  in  cash^  and  his  notes  on  time  for  the  balance; 
no  one  at  this  day,  would  question  the  legality  of  the  trans- 
action. 

If  Righter  had  been  in  the  same  urgent  need  of  $2500,  in 
May,  1843,  and  had  agreed  with  Stall,  that  he  would  receive 
that  sum  in  full  of  the  mortgage,  and  Stall  had  paid  it  to  Righ- 
ter, and  obtained  his  discharge  of  the  mortgage ;  I  do  not  think 
any  effort  would  have  been  made  to  set  aside  the  discharge,  and 
re-instate  the  mortgage  for  the  sum  deducted. 

This  transaction  does  not  differ  in  principle,  from  those  which 
I  have  supposed. 

3.  The  complainant  claims  that  there  is  no  good  or  sufilcient 
consideration  for  the  agreement  to  indorse  $700,  on  the  bond 
and  mortgage,  and  that  it  was  unconscionable. 

On  this  point,  I  think  the  consideration  was  undoubtedly  valid, 
and  sufficient  to  support  the  agreement 

By  the  terms  of  the  bond  and  mortgage,  no  principal  fell  due 
till  two  years  from  the  time  when  the  $1400,  was  paid,  and  it 
then  was  to  become  due  in  annual  instalments  of  $300,  each, 
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and  when  the  agreement  was  made,  there  was  no  interest  yet 
due.  There  was  about  $200,  of  interest  falling  .due  on  the  1st 
of  May,  1843,  and  the  residue  of  the  $1400,  was  therefore  to  be 
purely  an  advance  of  principal.  The  payment  of  $1200,  at  that 
time,  which  could  not  be  exacted  except  in  equal  amounts,  two, 
three,  four  and  five  years  thereafter ;  was  in  contemplation  of 
law  a  benefit  to  the  creditor,  and  the  raising  and  paying  it,  an 
injury  to  the  debtor,  which  formed  a  valuable  consideration. 

It  appears  that  Righter  was  then  liable  to  be  prosecuted  in  re- 
spect of  the  Pettit  mortgage,  for  $1400,  and  a  suit  had  been  com- 
menced against  Pettit,  for  the  debt  which  Righter  was  bound  to 
pay. 

He  thought  it  was  better  for  him  to  obtain  the  $1400,  by  dis- 
counting $700,  on  a  security  due  to  himself,  but  payable  at  a 
distant  period,  than  to  raise  it  by  selling  other  property  at  a  sa- 
crifice, or  by  making  a  loan.  It  is  impossible  for  the  court  to 
say  that  he  was  not  correct  in  his  judgment  of  the  matter,  or  to 
weigh  the  extent  of  its  benefit  to  him,  or  its  injury  and  inconve- 
niences to  Stall.  The  parties  themselves  settled  the  question  by 
the  agreement  made  at  the  time,  for  the  allowance  of  the  sum  of 
'$700. 

This  court  has  no  more  right  to  disturb  or  remodel  their  con- 
tract, than  it  would  have  bad,  if  in  order  to  raise  the  same  $1400, 
Righter  had  sold  Stall  for  cash,  a  farm  worth  92400,  on  a  sale  upon 
a  long  credit,  and  for  which  he  had  been  offered  that  price, 

I  entertain  no  doubt  but  that  the  whole  $2100,  is  to  be  allow- 
ed as  a  payment  on  the  bond  and  mortgage  :  on  the  6th  day  of 
May,  1843. 

The  question  as  to  its  application  remains  to  be  adjusted. 

As  to  ,this,  the  year's  interest  then  accrued  on  Stall's  mortgage, 
with  five  days  interest  on  the  92100,  must  first  be  discharged, 
and  the  residue  must  go  in  discharge  of  the  principal  of  the  bond 
and  mortgage.  On  the  balance  of  principal,  the  complainant  is 
of  course  entitled  to  the  annual  interest  from  May  1,  1843. 

Then  as  to  the  principal  discharged,  shall  it  go  in  exoneration 
of  the  earlier  or  the  later  payments  of  principal,  as  secured  to 
be  paid  by  the  bond  and  mortgage  ? 

The  parties  did  not  stipulate  on  this  point,  the  defendant  gavi^ 
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no  direction  about  it,  nor  did  the  mortgagee  make  any  specific 
application  at  the  time. 

The  court  must  therefore  apply  it  as  justice  to  the  interest  of 
both  parties  requires. 

I  think  the  sum  of  $1882  29,  paid  towards  principal,  must  be 
applied  rateably  to  the  exoneration  of  all  and  each  of  the  instal- 
ments of  principal  which  were  provided  for  in  the  bond  and 
mortgage*  This  may  be  readily  done  by  computation.  When 
this  bill  wafl  filed,  one  of  the  reduced  instalments  of  principal 
was  in  nrrear,  and  two  year's  interest  on  the  whole  unpaid  prin- 
cipal, viz.  $1198  71.  Another  instalment  of  principal  fell  due  on 
the  1st  of  May  last. 

In  regard  to  costs,  both  parties  are  in  the  wrong  in  this  litiga- 
tion. The  complainant  claimed  too  much,  while  the  defendants 
denied  that  any  thing  was  in  arrear.  In  order  to  do  as  exact  justice 
as  possible,  I  will  give  to  neither  party  costs  against  the  other  to 
this  time.  The  decree  will  settle  the  precise  amount  due,  and 
ill  arrear,  and  the  sums  payable  in  future.  If  the  defendant  omit 
to  pay  the  sum  in  arrear,  with  interest,  within  thirty  days  after 
the  service  of  a  copy  of  the  decree  on  his  solicitor,  the  decree 
will  direct  a  sale  by  a  master  of  so  much  of  the  mortgaged  prem^ 
ises  as  will  pay  the  sum  in  arrear,  with  interest  and  the  com- 
plainants costs  subsequent  to  its  entry.  It  will  also  provide  for 
an  application  by  petition  by  the  complainant,  for  an  order  to 
sell,  whenever  future  payments  become  due  and  remain  in  ar- 
rear.(a) 

(a)  The  following  fftatoment  made  in  conformity  to  the  opinion,  illuttntes  the 
principle  adopted  in  the  application  of  the  payment 

1842,  May  1,  Bond  and  mortgage,  .....  $3081 

1843,  May  1,  Interest  1  year, S15  67 

<«     Q,  «  on  the  3l00,  from  May  1,  tiU  paid,  5  daya,  •  .       9  04 


3298  71 
6,  Sum  paid,  per  agreement,  .  .2100 


Btlanee  of  priAcip«l»  May  1, 1843,  •  .    $1198  71 
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Balance  of  principal,  May  1, 1^,  f  1138  71 

Last  payment  was  to  be,  ^Bi 

Then 
As  3081:  81    ::   1198   71  ; 

Gives  as  the  last  payment  rateably,  on  a  principal  of 
SI  198  71,  the  sum  of  931   12. 

Whole  principal, 
Last  payment, 

LeaTes  the  10  instalments, 
and  each  of  the  ten  is 

Then  for  the  amount  in  arrear, 

1846,  May  1,  Interest  3  years  on  81198   71, 

Instalments  doe  May  1,  1845,  and  1846, 
two  of  116  76,  each, 


Add  interest  on  the  233  52,  till  date  of  decree, 
Total  in  arrear, 


1198 
.  31 

71 
12 

(say  311!) 

• 

• 
• 

91167  60 

0116  76 

• 

251  73 
233  59 

485  25 

• 
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YooRHEES  and  others  t;.  De  Mter. 

Whkre  parties  contract  for  the  sale  of  land,  for  a  ^n  sum  or  price,  under  a 
mntaal  mtetake  as  to  the  quantity  contained  in  the  parcel  sold,  believing  it  to 
contain  abont  a  fonrth  more  than  its  actual  contents,  and  the  vendee  has  taken 
possession,  made  valuable  permanent  improvements,  and  paid  nearly  all  the 
price  ;  equity  will  compel  the  vendor  to  convey  the  land  actually  owned  by  him, 
with  a  rateable  deduction  from  the  price  for  the  deficiency. 

D.  sold  to  6.  by  an  executory  contract,  two  lots  of  wild  land,  which  by  the  survey 
and  location  thereof  made  for  D.  and  others,  contained  187^  acres ;  the  one  in- 
tending to  sell,  and  the  other  believing  that  he  was  buying,  the  lots  as  thus  snr. 
veyed.  It  turned  out,  that  in  making  such  survey  and  location,  the  surveyor 
had  extended  and  marked  his  line  beyond  the  true  boundary  of  the  tract  he  was 
laying  out,  and  had  thereby  included  43}  acres  in  D.'s  two  lots,  to  which  he 
never  had  any  right  or  claim. — Held,  that  thb  was  a  case  of  mutual  mistake. 
That  th|  deficiency  was  not  in  the  subject  matter  of  the  contract,  for  that  was 
the  two  lots  as  marked  and  surveyed  for  D. ;  but  that  the  difficulty  was  in  giving 
title  to  that  subject  matter. 

Where  commissioners  appointed  by  a  statute  to  survey  and  divide  a  tract  of  land, 
run  out  and  marked  the  boundary  of  one  of  the  divisions  on  the  land  itself,  at  a 
distance  of  ten  chains  from  the  place  where  they  laid  it  down  and  described  it  as 
being  situated  on  their  map  and  field  notes  ;  the  division  is  limited  to  the  line 
actually  marked  by  the  conmiissionexs,  and  cannot  be  extended  to  the  line  in- 
tended as  shown  by  the  map. 

Equity  will  not  compel  a  purchaser  to  take  land  which  is  involved  in  a  doubtful 
and  disputed  question  of  boundary. 

The  vendee  who  has  assigned  his  contract,  is  a  proper  party  in  a  suit  by  his  assignee 
against  the  vendor^  for  a  specific  performance ;  but  if  he  be  omitted,  and  no 
objection  be  raised  till  the  hearing,  the  court  will  direct  a  decree,  on  his  execu- 
ting and  filing  an  assent  and  agreement  in  proper  form,  to  be  bound  by  the  decree. 
Foughkeepsie,  July  31,  August  1 ;  August  17, 1846. 

This  was  a  bill  for  specific  performance,  filed  October  17th, 
1845,  by  Francis  C.Yoorhees  and  his  partners,  against  Nicholas  De 
Myer.  The  bill  stated  that  in  May,  1817,  De  Myer  claiming 
to  be  the  owner  in  fee  of  187^  acres  of  land  in  the  town  of  Lex- 
ington, in  the  county  of  Greene,  in  the  Hardenburgh  Patent, 
agreed  to  sell  the  same  to  William  Griffin,  for  four  dollars  per 
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acre.    That  thereupon  a  contract  in  writing,  was  executed  be- 
tween them  in  the  words  following : 

<'  Nicholas  De  Myer  of  Kingston,  agrees  to  sell  and  convey  to 
William  Griffin  of  the  town  of  Middletown,  Delaware  county ; 
lot  number  nine  and  eleven,  in  number  twenty,  in  great  lot  num- 
ber thirty-four,  one  hundred  eighty-seven  acres  and  one-half,  for 
seven  hundred  and  fifty  dollars,  to  be  paid  in  five  years  from  this 
date,  in  equal  annual  payments,  together  with  the  interest  of  the 
whole  on  each  payment  until  paid.  The  deed  to  be  delivered 
on  payment  of  one-half  of  the  purchase  money,  and  satisfactory 
security  given  for  the  remainder.  And  for  the  true  performance 
of  this  agreement,  the  parties  bind  themselves  in  the  penalty 
si]m  of  one  thousand  dollars,  as  witness  our  hands  this  30th  day 
of  May,  1817. 

Witness  present,  Nichs.  De  Mter, 

Arrietta  Kiersted.  William  Griffin." 

That  there  was  a  misdescription  of  the  premises  in  the  con- 
tract, in  this,  that  the  lots  intended  to  be  sold  are  lots  number 
nine  and  eleven,  in  Division  number  thirty-four  in  Great  Lot  No. 
20,  in  the  Hardenburgh  Patent.  That  at  the  time  of  the  con- 
tract, the  lands  were  wild,  uncultivated,  and  covered  with  woods. 
That  Griffin  entered  upon  a  part  of  the  lots,  supposing  there 
was  one  hundred  and  eighty-seven  and  one-half  acres  in  both, 
(De  Myer  at  the  sale  having  shown  him  a  map  and  survey  of 
lots  9  and  1 1,  exhibiting  that  quantity,)  soon  after  he  bought  them, 
.  cleared  up  large  portions  of  them,  and  erected  a  dwelling  house, 
barn,  stable,  fences,  and  other  valuable  improvements  thereon, 
and  remained  in  possession  of  such  part,  and  claiming  all  to 
which  De  Myer  bad  title,  to  the  present  time,  and  made  pay- 
ments to  him  almost  every  year,  towards  the  purchase  money, 
until  1846,  having  paid  in  all,  over  $1550  to  De  Myer. 

That  about  the  time  Griffin  entered,  one  Garrison  took  pos- 
session of  forty-three  and  one-half  acres,  parcel  of  the  one  hun- 
dred and  eighty-seven  and  one-half  acres,  as  located  on  De 
Myer*s  map  and  survey  of  lots  9  and  11,  and  Garrison  and  those 
under  him,  have  ever  since  been  in  possession  of  the  forty-three 
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and  one-half  acres,  claiming  the  sarae  under  a  title  adverse  to 
that  of  De  Myer. 

That  on  learning  of  this  claim,  and  that  De  Myer  had  no  title 
to  the  forty-three  and  one-half  acres  so  sold  to  him  as  a  part  of 
lot  11,  GrifSn  apprised  De  Myer  of  the  possession  and  claim  of 
Garrison,  hut  the  former  never  took  any  measures  to  assert  o: 
maintain  his  title  thereto.  Griffin  never  took  or  had  possession 
of  the  forty-three  and  one  half  acres,  and  Do  Myer  never  had 
any  title  to  or  interest  in  it,  or  any  authority  to  sell  the  same. 

That  about  twenty  years  ago,  a  controversy  having  arisen  be- 
tween some  of  (he  proprietors  of  the  subdivisions  of  Great  Lo: 
No.  20,  as  to  (he  true  boundary  lines  of  the  Divisions,  (one  of 
which  was  No.  34,)  many  of  the  proprietors  of  No.  34,  havicig 
the  same  title  and  from  the  same  source  as  De  Myer,  after  inve$> 
tigating  the  matter,  relinquished  all  claim  to  go  beyond  a  certain 
commissioner's  line  run  before  1800,  and  which  line  cuts  off 
from  the  lots  9  and  1 1,  as  sold  by  De  Myer,  the  same  forty-three 
and  one-half  acres  held  by  Garrison. 

The  bill  then  sets  forth,  that  in  April,  1845,  the  complainants 
recovered  a  judgment  in  the  supreme  court  against  Griffin,  on 
which  they  had  an  execution  issued  and  returned  unsatisfied, 
and  being  about  to  file  a  creditor's  bill,  Griffin  executed  to  them 
an  assignment  of  his  contract  with  De  Myer. 

Previous  to  this,  with  a  view  of  securing  them,  Griffin  had 
applied  to  De  Myer  for  a  deed  of  the  premises  sold  to  him,  who 
refused  to  give  it  unless  Griffin  would  pay  the  whole  purchase 
money  expressed  in  the  contract,  and  on  receiving  the  deed, 
would  release  the  forty-three  and  one  half  acres. 

The  complainants  notified  De  Myer  of  the  assignment  to  them, 
and  renewed  the  application  for  a  conveyance,  with  the  same 
result. 

The  bill  prayed  for  a  specific  performance,  and  for  an  abate- 
ment of  the  price  pro  raiay  if  De  Myer  should  be  unable  to  give 
to  the  complainants  a  good  title  to  the  forty-tliree  and  one-half 
acres. 

The  answer  of  De  Myer,  stated  that  at  the  time  of  the  sale, 
he  and  his  wife  claimed  to  be  seised  in  fee  of  lots  9  and  11,  in 
right  of  his  wife.    That  the  price  for  which  he  sold  the  lots,  was 
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the  gross  sum  of  $760,  without  reference  to  the  precise  number 
of  acres,  and  that  he  did  not  sell  them  by  the  acre.  That  he  did 
not  produce  to  Griffin  at  the  sale,  or  at  any  time,  a  map  or  sur- 
Tey  of  the  lots.  That  he  then  supposed  and  still  believes  the 
lots  contained  one  hundred  and  eighty-seven  and  one-half  acres ; 
and  Griffin  entered  on  all  of  the  land  he  chose,  and  might  have 
entered  and  possessed  the  whole  one  hundred  and  eighty-seven 
and  one-half  acres.  That  Griffin  was  bound  to  .take  and  main- 
tain possession  of  the  whole ;  that  he  did  not  inform  the  defen- 
dant of  Garrison's  claim  or  possession  within  twenty  years  of 
the  time  he  alleges  such  possession  was  taken  ;  and  if  by  Grif- 
fin's omission  to  take  possession  of  the  whole  premises,  any  part 
of  them  is  now  held  adversely  or  by  a  title  growing  out  of  Gar- 
rison's claim,  Griffin  and  his  assignees  must  be  the  sufferers,  and 
not  the  defendant.  And  the  defendant  denied  that  any  adverse 
possession  under  claim  of  title  had  ever  been  taken  or  maintain- 
ed of  the  forty-three  and  one-half  acres.  The  defendant  was  ig- 
norant of  the  alleged  investigation  of  proprietors  under  the  same 
source  of  title,  as  to  the  boundary  lines  of  the  Division  No.  34  of 
Great  Lot  No.  20,  and  he  never  acquiesced  in  their  conclusion; 
When  the  applications  were  made  for  a  conveyance,  the  defen- 
dant was  ready  and  offered  to  convey,  on  receiving  the  balance 
of  the  purchase  money  due  on  the  contract,  but  would  not  by 
his  deed,  warrant  that  lots  9  and  11  contained  one  hundred  and 
eighty-seven  and  one  half  acres,  or  convey  them  by  a  special 
description  which  would  include  the  lands  possessed  and  claimed 
by  or  under  Garrison. 

That  he  has  not  done  or  suffered  any  act  by  which  the  title 
of  himself  and  his  wife  to  the  whole  of  the  one  hundred  and 
eighty-seven  and  one  half  acres,  has  been  impaired  or  affected  ; 
and  they  have  a  good  title  to  the  whole. 

In  other  respects  the  answer  admitted  the  statements  of  the 
bill,  except  as  to  the  judgment  and  proceedings  thereon,  which 
were  regularly  proved. 

Issue  being  joined  on  the  answer,  both  parties  took  testi- 
mony. The  evidence  is  in  part,  to  be  found  in  the  opinion  of 
the  court. 

The  defendants  read  in  evidence  an  act  of  the  legislature. 

Vol.  III.  78 
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passed  March  29,  1790,  appointing  Christopher  Tappen  and 
James  Cockbum,  commissioners  for  making  a  survey  and  run- 
ning the  lines  of  various  tracts  of  the  Hardenburgh  Patent ;  and 
amongst  other  duties,  they  were  to  survey  and  divide  Great  Lot 
No.  30,  and  three  other  lots,  according  to  a  division  there<tf  made 
by  Ebenezer  Wooster  in  1749,  and  they  were  to  mark  on  their 
map,  the  names  of  each  heir  of  the  then  former  owner,  for  whom 
Wooster  had  marked  the  same. 

These  commissioners  on  the  8th  of  March,  1791,  filed  in  the 
clerk's  office  of  the  county  of  Ulster,  a  map  of  the  lands  surveyed 
and  divided  by  them  pursuant  to  the  statute  appointing  them^ 
and  their  minutes  containing  the  field  notes  and  descriptions  of 
the  lots  and  subdivisions.  By  this  map  and  description,  division 
number  34  in  Great  Lot  20,  is  laid  out  as  being  72  chains  and 
47  links  wide  at  the  east  end,  and  72  chains  44  links  wide  at  its 
west  end ;  and  division  No.  35  lying  next  north  of  No.  34,  b 
laid  out  as  being  72  chains  and  46  links  wide  at  its  east  end  and 
72  chains  and  44  links  wide  at  its  west  end  ;  and  several  divi- 
sions of  the  same  Great  Lot  correspond  in  width  with  these ;  all 
'  being  280  chains  in  length  from  east  to  west 

Jambs  Cockburn,  a  witness  for  the  defendant,  who  was 
seventy-one  years  of  age,  a  nephew  of  the  commissioner  named 
in  the  act  of  1790,  and  a  brother  of  the  defendant's  wife,  and  who 
formerly  was  the  owner  of  lands  under  the  same  title  in  division 
No.  34 ;  testified  that  in  1811  or  1812,  he  subdivided  division 
lot  No.  34  into  sixteen  lots^  and  laid  out  the  lots  in  question,  No, 
9,  containing  forty-five  and  one  fourth  acres,  and  No.  11,  con- 
taining one  hundred  and  forty-two  and  one  fourth  acres,  the  lat- 
ter lying  north  of  No.  9,  and  bounding  on  division  35.  These 
small  lots  fell  to  Mrs.  De  Myer.  He  run  the  outer  boundaries  of 
division.  No.  34,  according  to  the  map  and  description  filed  by 
the  commissioners.  He  found  the  southwest  corner,  and  starting 
from  there  found  the  southeast  corner  at  the  proper  place  then 
run  the  east  line,  and  found  no  corner,  but  taking  the  commis- 
sioners distance,  he  then  run  the  north  line  the  required  length, 
and  found  a  corner  within  about  two  and  a  half  chains  of  where 
he  came  out  on  the  west  line.  He  found  that  two  lines  had  been 
run  and  marked  for  the  north  line  of  No.  34,  one  was  about  62 
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chains  from  the  south  line,  the  other  was  76  chains  from  that 
line.  In  subdividing  it,  he  took  neither,  but  run  a  line  at  the 
distance  of  72  chains  47  links  as  called  for  by  the  commission- 
ers map.  The  owners  and  settlers  on  division  No.  36,  pretend 
that  their  lands  run  in  upon  No.  34,  some  ten  or  twelve  chains, 
and  there  is  a  gore  thus  made  which  has  sometimes  been  in  dis- 
pute. The  disputes  arose  after  the  witness  run  and  marked  his 
line,  and  before  1820. 

The  complainants  proved  that  Gri£Sn  had  cleared  a  hundred 
acres  of  the  land  bought  of  De  Myer,  fifteen  years  ago  or  more. 
A  surveyor  proved  that  lot  11  contained  100  acres  to  the  line  of 
the  gore ;  and  its  lines,  extended  across  the  gore  to  the  line  of 
division  No.  34,  as  run  by  Mr.  Cockburn  in  1812,  would  include 
thirty-nine  and  68100ths  acres  in  addition.  The  possession  of 
this  last  parcel  by  persons  claiming  it,  as  stated  in  the  bill,  was 
proved,  and  that  it  was  cleared  at  or  before  the  time  Griffin 
bought.  Several  witnesses  who  bad  resided  near  the  premises  or 
known  them  from  twenty-five  to  forty  years,  testified  to  the  ex- 
istence of  the  marked  line  of  trees  which  Mr.  Cockburn  found  at 
the  south  side  of  the  gore,  and  that  it  was  regarded  by  the  old 
settlers  as  the  division  line  between  the  large  divisions  34  and 
36.  The  marks  on  the  trees  were  described  as  appearing  in. 
1820,  to  have  been  made  several  years,  and  the  bark  had  partly 
grown  over  them.  At  some  time  between  1816  and  lb20,  two 
surveyors  named  Tappen,  run  the  south  line  of  the  gore,  as  be- 
ing the  line  between  divisions  34  and  36,  and  marked  the  trees 
on  that  line.  The  line  of  marked  trees  found  there  by  Mr.  Cock- 
burn, extended  the  whole  length  of  the  division  or  lot  No.  34. 

/.  O.  Lindermattf  for  the  complainants. 

M.  Schoonma/cer,  and  f,  Van  Buretiy  for  the  defendant. 

• 

The  Assistant  Vice-Chancellor. — The  objection  that 
William  Griffin  ought  to  have  been  a  party  to  the  suit,  was  made 
for  the  first  time  at  the  hearing.  It  therefore  came  too  late,  if  a 
perfect  decree  can  be  made  between  the  present  parties ;  and  if 
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Griffin  be  an  indispeuvsable  party  to  a  decree  between  them,  the 
court  will  direct  the  cause  to  stand  over  so  that  he  may  be  made 
a  defendant.  It  is  clear  that  he  may  be  a  party  with  propriety, 
and  if  the  complainants  prove  to  be  entitled  to  relief,  the  decree 
may  provide  for  bringing  Griffin  into  the  suit. 

On  the  merits  of  the  case,  it  seems  to  me  to  be  an  important 
question  whether  the  subdivision  11  in  lot  34,  did  or  did  not  in- 
clude the  gore,  as  it  is  called,  lying  northerly  of  Griffin's  pos- 
session. The  north  line  of  the  subdivision  is  the  north  line  of 
lot  34,  and  cannot  extend  beyond  the  latter.  Where  then  was 
the  north  line  of  lot  34? 

As  I  understand  the  private  act  of  1790,  under  which  Great 
Lot  No.  20  was  run  out  and  subdivided,  it  was  the  duty  of  the 
commissioners  to  mark  the  division  lines.  If  so,  and  they  per- 
formed that  duty,  there  must  have  been  a  line  designated  and 
marked  through  the  forest  in  1790  or  soon  after,  as  and  for  the 
north  line  of  this  subdivision  34. 

.  When  Mr.  Cockbum,  the  witness,  proceeded  in  1811  or  1812, 
to  subdivide  lot  34  into  smaller  lots,  he  found  two  lines  marked 
on  its  north  side,  neither  of  which  corresponded  with  the  required 
distance  from  the  south  line  as  laid  down  in  the  commissioners 
survey  and  map.  The  most  southerly  of  the  two  lines  found  by 
Cockbum,  is  the  south  line  of  the  gore,  and  corresponds  with 
the  north  line  of  Griffin's  possession.  But  this  falls  ten  chains 
short  of  the  distance  on  the  commissioner's  map.  The  other 
marked  line  was  two  and  a  half  chains  beyond  that  distance*  He 
found  no  line  at  the  proper  distance,  nor  any  marked  comer  at 
the  northeast  corner;  but  at  the  northwest  corner,  at  a  point  one 
or  two  chains  from  where  he  came  out  in  running  the  north  line 
at  the  proper  distance,  he  found  the  corner  as  marked  by  the 
commissioners. 

It  does  not  appear  that  this  corner  corresponded  with  the. 
northerly  marked  line,  and  it  could  not  have  corresponded  with 
the  other.  The  southerly  line  which  Mr.  Cockbum  found,  must 
have  been  there  before  the  Tappen's  run  their  line  as  mentioned 
by  the  witness  Van  Valkenburgh ;  for  that  was  about  the  time 
Griffin  entered  into  possession.    The  Tappen's  must  therefore 
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have  run  upon  the  line  which  Cockbum  saw  in  1811  or  1818; 
and  marked  morei  trees  to  designate  it. 

Now  Mr.  Cockburn,  as  a  sur\reyory  residing  in  that  region  of 
country,  must  have  known  at  that  time,  whether  the  southerly 
line  which  he  found  was  an  old  line  or  not ;  whether  it  had  been 
marked  twenty  years,  or  only  two  or  three  years  before.  And 
his  silence  as  to  the  character  ef  both  lines  in  this  respect,  is 
singular.  Again,  he  was  a  party  interested  in  maintaining  the 
line  as  far  north  as  possible,*yet  he  did  not  adopt  the  northerly 
line  which  he  found  marked  ;  and  this  shows  clearly  that  he  did 
not  in  1811,  deem  that  to  have  been  the  line  marked  by  the 
commissioners. 

Garrison  took  possession  of  the  gore  from  Brooks  in  1820, 
and  he  testifies  that  there  was  then  a  line  of  marked  trees  on 
the  south  line  of  the  gore,  which  had  apparently  been  made 
some  years  before,  and  the  bark  of  the  trees  bad  partly  grown 
over  the  marks  on  them.  This,  from  the  description  of  the  wit- 
ness, must  have  been  the  same  marked  line  that  Gockburn  saw 
eight  or  nine  years  before ;  and  the  growth  of  the  bark  over  the 
marks,  much  strengthens  the  presumption  that  it  was  the  line 
originally  run  by  the  commissioners. 

It  certainly  makes  it  so  very  doubtful  whether  lot  34  as  laid 
out,  ever  actually  included  the  gore,  that  this  court  will  not 
compel  a  purchaser  to  take  the  title  to  it  from  one  whose  claim 
is  limited  to  the  north  boundary  of  that  lot. 

The  line  marked  by  the  commissioners,  must  of  course  control 
the  extent  of  the  lot,  and  it  cannot  be  carried  beyond  that  line 
by  the  courses  and  distances  contained  on  their  map.  {Van 
Wyck  V.  Johnson,  18  Wend.  157.) 

It  is  possible  that  some  light  might  be  thrown  upon  the  point, 
by  extending  a  survey  across  subdivision  35.  Still,  if  the  north 
line  of  36  shall  be  found  to  correspond  with  that  laid  down  by 
the  commissioners  on  their  map,  and  by  some  error  of  theirs, 
such  as  counting  72  chains  when  they  had  run  only  62,  they 
marked  and  established  by  monuments^  the  north  line  of  subdi- 
vision 34  ten  chains  south  of  where  it  should  have  been  ;  there 
is  no  remedy  for  it,  and  number  34  must  continue  to  be  62  chains 
wide,  while  35  will  retain  its  enhanced  width  of  82  chains. 
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The  locality  of  this  line  was  distinctly  in  issue,  and  I  must  pre- 
sume that  the  parties  exhausted  their  testimony  in  regard  to  it. 
If  any  witness  could  have  aided  the  defendants,  it  was  Mr. 
Gockbum,  whose  testimony  I  have  already  examined.  I  feel 
impelled,  therefore,  to  decide  upon  the  locality,  as  between  theso 
parties,  and  my  opinion  is  clear,  that  the  south  line  of  the  gore 
was  the  original  north  line  of  l<tf  number  34  as  actually  marked 
and  designated  by  the  commissioners.  The  lot  11,  as  owned  by 
the  defendant  and  his  wife,  is  necessarily  bounded  upon  this 
line,  and  the  defendant  is  not  able  to  give  to  the  complainants  a 
title  to  the  gore  in  question. 

This  being  the  result,  it  is  next  contended  on  the  part  of  the 
defendant,  that  the  contract  was  for  the  sale  of  lot  11,  whaterer 
its  contents  might  be,  and  that  the  expression,  "  one  hundred 
and  eighty-seven  and  one-half  acres,"  was  mere  description.  In 
considering  this  point,  it  must  be  observed  that  this  is  an  execu- 
tory contract  between  the  parties. 

The  bill  charges,  that  previous  to  the  bargain,  the  defendant 
exhibited  to  Griffin  a  map  showing  the  lots  9  and  11,  and  that 
as  they  were  there  laid  down,  they  contained  one  hundred  and 
eighty-seven  and  one-half  acres.  This  is  denied  by  the  answer, 
and  it  is  not  proved.  But  what  are  we  to  infer  from  the  contract 
itself,  with  the  surveys  and  descriptions  ?  The  defendant  con- 
tracted to  sell  to  Griffin,  "  lot  number  nine  and  eleven  in  No.  20, 
in  great  lot  No.  34,  one  hundred  eighty-seven  acres  and  one- 
half,  for  seven  hundred  and  fifty  dollars."  This  is  a  contract 
for  the  two  lots,  for  a  gross  sum,  or  per  aversionemy  as  it  is  in 
the  civil  law ;  but  what  was  the  intention  of  the  parties  7  Was 
there  a  mutual  mistake,  or  was  there  a  misrepresentation  ?  Of 
the  latter  1  find  no  proof.  But  I  think  there  is  sufficient  evidence 
of  a  mistake. 

If  Griffin,  after  ascertaining  the  defendant's  terms,  had  gone  to 
examine  the  land,  he  would  have  found  lots  9  and  11,  as  laid 
out  by  Cockburn  in  1811  or  1812,  containing  one  hundred  and 
eighty-seven  and  one-half  acres.  He  would  not  have  been  led 
to  examine  the  lines  of  lot  34,  for  the  description  which  he  had 
received  designated  lots  9  and  11  as  subdivisions  of  lot  20,  in- 
stead of  34.    Now  I  am  to  presume  that  Griffin  either  did  exam- 


NEW  YORK— AUGUST,  1846.  623 

Voorheet  v.  De  Myer. 

ine  before  contracting,  or  eatisfied  himself  from  the  statements  of 
others,  who  as  he  supposed  had  ezaminedi  or  otherwise  knew 
the  two  lots. 

So  the  defendant  undoubtedly  supposed  these  two  lots  run 
across  what  is  called  the  gore,  and  embraced  the  one  hundred 
and  eighty-seven  and  one-half  acres.  If  he  had  ever  visited 
them,  he  would  have  found  them  so  marked  on  the  ground.  If 
he  took  his  information  from  Cockburn's  subdivision  of  lot  34, 
he  found  the  two  lots  laid  out  by  metes  sufficient  to  contain  one 
hundred  and  eighty-seven  and  one-half  acres.  His  whole  idea 
of  the  lots,  and  his  information  concerning  them,  necessarily 
rested  on  Cockburn's  survey,  because  the  lots  originated  iii  his 
survey  and  subdivision.  That  he  understood  and  believed  the 
two  lots  to  contain  the  full  quantity,  is  further  proved  by  his 
subsequent  assertion,  from  time  to  time,  that  lot  11  extended 
across  the  gore. 

The  case  then,  upon  the  contract  itself  and  the  several  sur- 
veys, is  this.  The  defendant  and  Griffin,  dealing  in  respect  of 
lot  1 1,  proceeded  upon  Cockburn's  survey  and  location  of  the 
lot,  by  which  it  contained  one  hundred  and  forty-two  and  one- 
fourth  acres.  The  one  intended  to  sell  the  lot  as  laid  out  and 
marked  by  Cockbum,  and  the  other  supposed  that  he  was  buying 
the  lot  BO  marked ;  which  truly  contained  the  quantity  of  one 
hundred  and  forty-two  and  one-fourth  acres.  On  completing  the 
contract,  it  turns  out  that  Cockburn  in  running  this  lot  11,  ex- 
tended it  so  much  farther  north  than  he  should  have  done,  as  to 
include  forty-three  and  one-half  acres  on  the  lot  36,  and  the 
defendant  never  had  any  right  or  claim  to  those  forty-three  and 
one-half  acres. 

This  is  a  plain  instance  of  mutual  mistake.  The  lot  11  for 
which  Griffin  contracted,  was  the  one  laid  out  by  Cockbum; 
The  lot  11,  which  the  defendant  is  able  to  convey,  is  the  same 
lot  as  Cockburn  should  have  laid  it  out,  bounded  on  the  north  by 
the  lot  35.  The  deficiency  is  not  in  the  subject  matter  as  de- 
scribed in  the  contract,  for  Cockburn's  lot  1 1  as  he  marked  it, 
holds  good  as  to  quantity.  The  difficulty  is  in  giving  title  to 
that  subject  matter. 

This  frees  the  case  from  the  bearing  of  the  authorities  cited 
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by  the  defendant,  to  show  that  where  a  definite  lot  is  conveyed 
stating  the  number  of  acres,  the  latter  is  merely  descriptive,  and 
the  boundaries  of  the  former  must  govern,  whether  they  contaia 
a  greater  or  a  less  quantity  of  land. 

The  complainants,  as  assignees  of  the  contract,  are  entitled  to 
a  decree  for  its  |)erformance,  so  far  as  the  defendant  can  make  a 
title.  And  for  the  forty-three  and  one-half  acres,  to  which  he 
cannot  convey  a  good  title,  there  must  be  a  rateable  deduction 
from  the  price.  This  deduction  should  be  made  at  the  outseti 
and  interest  computed  upon  the  balance,  and  the  payments  ap- 
plied accordingly. 

To  obviate  the  delay  of  making  Griffin  a  party,  the  complain- 
ants may  file  his  assent  under  seal,  duly  acknowledged,  to  be 
bound  by  the  decree.  This  consent  should  be  recited  in  the  de- 
cree and  enrolled  with  it. 

The  decree  may  also  declare  that  the  title  of  the  defendant  and 
bis  wife  to  the  land  in  the  gore,  is  not  to  be  affected  by  it,  for 
any  purpose  other  than  the  performance  of  this  agreement.  If 
the  parties  can  agree  upon  the  comiputatiou,  a  reference  will  be 
unnecessary. 

As  to  the  costs,  there  has  been  a  mistake  common  to  all  the 
parties,  and  neither  of  them  appears  to  have  arrived  at  a  correct 
view  of  the  facts  till  since  the  litigation  commenced.  I  think  it 
is  just  to  give  no  costs  to  either  against  the  other,  up  to  the  entry 
of  the  decree. 

K  Griffin  declines  to  execute  the  consent,  the  complainants 
may  make  him  a  party  by  a  supplemental  bill.(a)  ^ 


(a)  This  decree  was  affirmed  on  appeal,  by  the  Supreme  Court  in  Equity,  Jan- 
uary, 1848. 
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Thompson  and  others  v.  The  New  York  and  Harlem  Rail 
Road  Company  and  others. 

The  legtelature  in  1790,  anthorized  M.  to  erect  a  toll  bt\6ge  across  a  navigable  river 
or  arm  of  the  sea,  where  the  tide  flowed,  and  to  maintain  the  same  for  sixty 
years ;  and  the  act  provided  that  it  should -not  be  lawful  for  any  penon  or  per- 
sons to  erect  or  maintain  a  bridge  or  ferry,  between  the  two  places  which  were 
to  be  connected  by  M-'s  bridge.  The  toll  bridge  was  built  accordingly.  In 
1H32,  the  legislature  anthorized  the  construction  of  a  railway  across  the  same 
river,  between  two  distant  places,  which  would  necessarily  cross  the  river  at  or 

*  near  such  bridge,  and  which  was  constructed  and  was  carried  across  the  river  by 
a  bridge,  one-fourth  of  a  mile  distant  from  the  former ;  and  in  its  operation  the 
railroad  dhninished  by  one-third,  the  accustomed  receipts  of  the  toll  bridge ; 

Held,  1.  That  the  act  conferring  the  franchise  on  M  ,  was  not  a  covenant  or  grant 
that  no  similar  franchise  should  be  conferred  on  others ;  and  did  not  restrict  the 
authority  of  a  future  legislature,  to  establish  a  toll  bridge  or  ferry  at  the  same 
place. 

3.  That  the  grant  to  the  rail  road  company  did  not  imptur  the  obligation  of  any 
contract  with  M.,  within  the  meaning  of  the  prohibition  in  the  constitution  of 
the  United  States. 

3.  That  the  franchise  granted  to  the  rail  road  company,  was  not  the  same  as  that 
conferred  on  M.,  nor  so  similar  as  to  be  deemed  an  interference  with  the  latter* 
in  the  sense  in  which  a  new  bridge  or  ferry  interferes  with  one  previously  estab- 
lished at  the  same  point. 

4.  That  if  it  were  a  direct  interference,  the  rail  road  company  were  authorized  to 
erect  and  maintain  a  bridge  for  the  use  of  their  railway,  adjacent  to  M.'s  bridge, 
and  the  act  granting  them  the  power  was  valid. 

It  is  the  province  and  the  right  of  the  legislature,  in  the  exercise  of  its  sovereign 
duty  to  provide  ways  for  the  use  of  the  people,  to  authorize  the  construction  and 
use  of  newly  invented  or  improved  modes  of  conveying  passengers  and  freight ; 
although  the  necessary  consequence  may  be,  that  profitable  modes  of  conveyance 
in  actual  use,  will  thereby  be  superseded,  although  those  engaged  in  them  will 
be  subjected  to  the  loss  of  their  business  and  capital ;  and  although  valuable 
franchises  previously  conferred  by  the  legislature  in  respect  of  such  old  modes, 
will  be  rendered  unavailable  and  worthless. 

There  is  no  implication  of  an  exclusive  right  to  a  franchise,  where  the  charter  or 
act  conferring  it,  is  silent  on  the  subject. 

A  statute,  authorizing  an  individual  to  erect  a  bridge,  and  to  receive  tolls  for  its 
use,  confers  upon  him  a  franchise ;  and  a  substantial  compliance  with  the  con* 
ditions  imposed  by  the  act,  will  invest  him  with  its  rights  and  privileges. 

Vol.  lU.  79 
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liVhere  a  franchise  hat  become  Tested  in  the  donee  or  grantee,  it  is  no  defence  to  a 
suit  brought  by  him  to  assert  or  maintain  the  franchise,  that  he  baa  forfeited  it 
by  any  subeeqaent  acts  of  commission  or  omission. 

frhere  must  be  a  judicial  forfeiture  of  the  franchise,  at  the  snit  of  the  state,  before 
individuals  can  avail  themselves  of  such  acts.  It  cannot  be  impeached  col- 
laterally. 

tVhere  an  act  conferring  a  franchise  to  build  a  bridge  and  to  take  tolls,  provided 
that  the  owner  of  auy  unauthoriied  bridge  or  vessel  used  to  transport  passengers 
at  the  same  point,  should  pay  treble  tolls,  to  be  recovered  by  the  donee  in  an 
action  of  debt  before  a  justice ;  iu  a  suit  in  equity  by  the  owner  of  the  bridge, 
against  a  corporation,  for  a  violation  of  his  franchise  through  a  new  bridge,  al- 

.    leged  to  be  unauthorized  ; 

Held,  1.  That  the  remedy  given  by  the  act  was  cumulative,  and  did  not  predude 
the  donee  Irom  resorting  to  other  aotiona. 

fL  If  the  act  were  otherwise,  the  necessity  of  the  case  would  warrant  another  reme- 
dy, as  the  corporation  could  not  be  sued  before  a  justice. 

3.  That  chancery  has  jurisdiction, to  restrain  by  injunction,  the  unlawful  use  of  the 
new  bridge,  at  the  suit  of  the  owner  of  the  franchise. 

4.  That  chancery  would  not  maintain  a  suit  in  his  behalf  for  an  account  of  the 
tolls  lost  through  the  use  of  the  new  bridge  ;  but  If  a  case  were  made  for  its  ii»- 
torposition  by  way  of  injunction,  it  would  decree  an  account  as  an  incident  to 
such  relief. 

5.  That  this  court  would  not  enforce  the  penalty  provided  by  the  act. 

The  proprietors  of  a  toll  bridge  authorized  by  law,  several  years  after  the  bridge 
was  built,  were  incorporated  by  the  legislature.  There  was  no  distinct  evidence 
that  they  accepted  the  charter,  there  was  proof  of  some  of  their  own  proceedings 
declining  it ;  and  in  a  qtto  warranto  against  them  by  the  attorney  general,  for 
assuming  to  act  as  a  body  politic,  they  had  traversed  the  allegation,  and  that 
officer  had  thereupon  entered  a  judgment  of  preclusion. — Held,  that  these  facts 
proved  that  they  had  not  accepted  the  charter,  and  were  oonclusiTe  on  the  point 
that  they  did  not  thereby  become  a  body  politic  or  corporate. 

A  rail  road  company  was  chartered  with  power  to  build  a  bridge  for  their  railway 
across  a  river.  At  or  near  the  place  where  it  was  to  cross,  a  private  bridge  had 
been  erected  by  individuals  duly  authorized  by  law,  to  build  a  bridge  for  their 
own  private  use,  which  was  entirely  convenient,  and  of  sufficient  strength  for 
the  purposes  of  the  rail  road ;  and  the  company  purchased  the  bridge  of  the 
owners,  reserving  to  the  latter  the  use  of  it  as  before. — Held,  that  the  ownerv 
were  authorized  to  sell,  and  the  company  to  buy  the  bridge. 

A  corporation  authorized  by  law  to  build  a  bridge  at  a  given  point,  may  buy  one 
already  built  at  the  same  point,  if  suitable  for  their  purpose. 
February  17,  18,  19,  20,  21 ;  July  21,  1846. 


The  bill  was  filed  September  16, 1843,  by  Samuel  M.  Thomp- 
son and  others,  as  the  proprietors  of  the  toll  bridge  over  the  Har- 
lem river  at  Uarlemi  against  The  New  York  and  Harlem  Rait 
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Road  Company,  Gouverceur  Morris,  Lewis  Morris,  Gerard  W. 
Morris,  William  H.  Morris,  Richard  Y.  Morris,  Henry  Morris,  and 
Richard  L.  Morris ;  for  the  purpose  of  restraining  the  defendants 
from  violating  the  complainants  franchise  through  and  hy  means 
of  the  rail  road  bridge  at  Harlem,  and  for  an  account  in  respect 
of  the  loss  of  tolls  occasioned  to  them  thereby.  'I'he  three  de- 
fendants first  named  put  in  separate  answers,  and  the  other  de- 
fendants joined  in  an  answer  to  the  bill.  All  the  defendants  set 
up  objections  to  the  complainants  right,  and  justified  the  erection 
and  maintenance  of  the  rail  road  bridge  ;'and  they  traversed  the 
alleged  loss  of  tolls  to  the  complainants. 

The  pleadings  and  testimony  were  very  voluminous.  The 
questions  presented  by  the  pleadings,  are  mentioned  in  the  opin* 
ion  of  the  court.  The  following  is  a  statement  of  the  facts  ad«* 
mitted  and  proved,  by  the  respective  parties. 

In  May,  1666,  Governor  Nicolls,  by  letters  patent,  granted 
to  the  freeholders  and  inhabitants  of  Harlem  on  Manhattan  isl- 
and, a  tract  of  land  on  the  Harlem  river,  and  extending  along 
the  East  river  ^,  and  with  other  privileges,  gave  to  them  the  right 
of  maintaining  a  ferry  to  the  main  land.  On  the  7th  of  March, 
1686,  a  confirmation  of  this  patent  was  granted  by  Governor 
Donga  u. 

On  the  25th  day  of  March,  1676,  Grovernor  Andross,  by  letters 
patent,  confirmed  unto  Col.  Richard  Morris,  a  tract  of  land,  das? 
cribed  as  being  upon  the  main  over  against  the  town  of  Harlem, 
containing  250  morgan  or  500  acres,  besides  the  meadow  aur 
nexed,  as  butted  in  the  oiiginal  Dutch  ground  briefc;  and  by 
the  same  patent,  granted  to  Col.  Morris,  a  further  tract  adjacent 
to  the  former  grant,  containing  fourteen  hundred  acres  and  ex- 
tending from  Harlem  river  to  the  Sound,  and  along  Bronx  Kill, 
On  the  6th  of  May,  1697,  Governor  Fletcher,  by  letters  patent, 
confirmed  these  grants,  to  Lewis  Morris  the  nephew  and  heir  of 
the  former  patentee,  and  erected  the  same  into  the  lordship  or 
manor  of  Morrisania  in  the  county  of  Westchester ;  and  among 
other  rights  and  privileges,  conferred  on  him  the  right  of  bridges 
and  ferries. 

On  the  thirty-first  day  of  March,  1790,  the  legislature  passed 
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an  act  entitled,  "  An  act  for  building  a  bridge  across  Harlem 
River,"  in  the  following  worcls : 

<<I.  Be  it  enacted  by  the  people  of  the  state  of  New  York,  rep: 
resented  in  Senate  and  Assembly,  and  it  is  hereby  enacted  by 
the  authority  of  the  same,  That  Lewis  Morris,  his  heirs  or  as- 
signs, be  and  he  and  they  are  hereby  empowered  and  authorized 
at  his  and  their  own  expense,  to  build  a  bridge  from  Harlem, 
across  Harlem  River,  to  Morrisania,  agreeable  to  the  dimensions 
and  directions  following,  that  is  to  say :  The  said  bridge  shall 
not  be  less  than  thirty  feet  in  width,  and  between  the  centre 
arches  thereof  shall  be  an  opening  not  less  than  twenty-five 
feet,  over  which  shall  be  a  draw  not  less  than  twelve  feet; 
for  the  free  passage  of  vessels  with  fixed  standing  masts ;  and 
that  it  shall  and  may  be  lawful  for  the  said  Lewis  Morris,  his 
heirs  or  assigns,  for  and  during  the  term  of  sixty  years,  to  ask, 
demand  and  take,  for  the  use  of  the  said  bridge,  a  toll,  not  ex- 
ceeding the  following  rates,  viz. :  For  every  four  wheel  pleasure 
carriage  and  horses,  two  shillings;  for  every  two  wheel  pleasure 
carriage,  or  sleigh  and  horses,  one  shilling :  for  every  wagon  and 
horses,  nine  pence;  for  every  market  sled  and  horses,  nine 
pence ;  for  every  ox  cart  and  oxen,  nine  pence ;  for  every  one 
horse  cart  and  horse,  six  pence ;  for  every  man  and  horse,  six 
pence  ;  for  every  ox,  cow  or  steer,  two  pence ;  for  every  sheep, 
hog  or  calf,  one  pebny ;  for  every  single  passenger,  three  pence. 

IL  And  be  it  further  enacted  by  the  authority  aforesaid.  That 
it  shall  not  be  lawful  for  any  person  or  persons  whatsoever,  to 
erect  or  cause  to  be  erected  any  other  bridge  over  or  across  the 
said  Harlem  River  to  Morrisania,  or  to  keep  any  scow,  flat  or 
other  vessel,  to  ferry  any  person  over  or  across  the  said  Harlem 
River  from  Morrisania  to  Harlem,  except  for  the  private  use  of 
the  inhabitants  of  the  townships  of  Harlem  and  Mbrrisania ;  and 
if  any  such  bridge  shall  be  erected,  or  such  scow,  flat  or  other 
vessel  be  used  as  aforesaid,  except  by  the  inhabitants  of  the  said 
townships  of  Harlem  or  Morrisania,  the  owner  of  such  bridge, 
scow,  fiat  or  other  vessel,  shall  pay  to  the  said  Lewis  Morris,  his 
heirs,  executors,  administrators  or  assigns,  treble  the  toll  herein- 
before specified,  to  be  recovered  in  any  suit  or  action  of  debt,  before 
any  justice  or  justices  of  the  peace  having  cognizance  of  the  same." 
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The  act  then  provided  for  the  laying  out  of  a  road  by  com^ 
missioners,  from  the  bridge  to  Eastcbester,  the  particulars  of 
which  are  unimportant.  (Laws  of  13  Sess.  Chapt  37;  2  Kent 
^  Radei.  489.) 

Lewis  Morris  assigned  all  his  rights  under  this  act,  to  John  B« 
Coles,  prior  to  1796 ;  and  on  the  24th  of  March,  1795,  the  legis-. 
lature  passed  an  act,  entitled  ^'  An  act  to  enable  John  B.  Coles  to 
raise  a  dam  across  Harlem  River,  and  to  amend  an  act  entitled 
^  an  act  for  building  a  bridge  across  Harlem  River,' "  which  is  In 
the  words  following,  to  wit : 

<'  Whereas,  in  and  by  an  act,  entitled  an  'act  for  building  a 
bridge  across  Harlem  River,'  passed  March  31st,  1790,  Lewis 
Morris,  his  heirs  and  assigns,  were  authorized  at  his  and  their 
own  expense  to  build  a  bridge  across  Harlem  River,  agreeably 
to  the  directions  and  dimensions  therein  specified,  and  for  the 
term  of  sixty  years,  to  ask,  demand  and  take,  for  the  use  of  the 
said  bridge,  a  Coll  not  exceeding  the  rates  in  the  said  act  men- 
tioned :  And  whereas  the  said  Lewis  Morris  hath  assigned  his 
right  to  build  the  said  bridge,  and  proposals  have  been  made  by 
John  B.  Coles  to  the  assignees  of  the  said  Lewis  Morris  to  raise 
a  dam  of  stone  for  the  purpose  ot  erecting  mills  thereon,  and  to 
be  the  foundation  of  the  bridge  aforesaid  :  therefore, 

L  Be  it  enacted  by  the  people  of  the  state  of  New  Yprk,  rep- 
resented  in  Senate  and  Assembly,  that  John  B.  Coles,  bis  heirs 
and  assigns,  shall  be,  and  he  and  they  are  authorized  to  build  a 
dam  across  Harlem  River,  at  such  place  as  is  or  shall  be  deter* 
mined  on  by  the  assignees  of  the  said  Lewis  Morris,  in  pursu- 
ance of  the  act  above  recited ;  and  such  dam  shall  be  made  of 
stone,  and  shall  be  so  constructed  as  to  be  the  foundation  of  the 
bridge  aforesaid,  and  for  collecting  the  water  of  the  said  river  for 
the  use  of  grist  and  other  mills. 

II.  And  be  it  further  enacted,  that  the  said  John  B.  Coles,  bis 
heirs  or  assigns,  at  his  and  their  own  expense,  shall  make  and 
keep  in  repair  a  lock,  and  shall  provide  and  keep  a  sufficient  per- 
son to  attend  the  same,  that  no  unnecessary  delay  may  happen 
to  those  who  may  have  occasion  to  pass  through  the  said  lock  , 
with  boats ;  that  the  width  of  said  lock  be  eight  feet,  and  sq 
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constructed  as  that  a  vessel  drawing  two  feet  of  water  may  at 
low  water  enter  such  lock,  land  that  the  length  be  forty  feet. 

III.  And  be  it  further  enacted,  that  all  persons  whose  mead- 
ows and  sedges  may  be  injured,  damaged  or  destroyed  by  the 
water  so  ponded  up  as  aforesaid,  shall  be  paid  the  amount  of  the 
damages  he,  she  or  they  may  so  sustain,  in  the  manner  follow- 
ing :  the  amount  of  the  damages  that  so  as  aforesaid  shall  be 
sustained,  shall  be  determined,  set  and  appraised  by  two  justices 
of  the  peace,  and  by  the  oath  of  twelve  freeholders  not  having 
any  interest  in  the  premises ;  and  the  said  freeholders  shall  be 
summoned  by  a  constable  of  the  town  or  ward  in  which  such 
damages  shall  have  been  sustained,  by  virtue  of  a  warrant  to  be 
issued  by  the  said  two  justices  of  the  peace  for  that  purpose,  on 
the  application  of  any  person  sustaining  damages  as  aforesaid  ; 
the  whole  of  the  said  damages,  together  with  the  charges  of  the 
said  justices  and  jury,  and  of  the  whole  proceedings  thereon  had, 
if  any  damages  shall  be  found,  shall  be  paid  by  the  said  John 
B.  Coles,  his  heirs  or  assigns,  within  thirty  days  after  notice  to 
him  or  them  given  of  the  inquisition  so  taken  as  aforesaid. 

IV.  And  be  it  further  enacted,  that  in  case  the  said  John  B. 
Coles,  his  heirs  or  assigns,  shall  neglect  to  keep  the  said  lock  in 
sufficient  repair,  or  to  furnish  such  attendance  thereat,  as  to  pre« 
vent  the  free  passage  of  boats,  he  or  they  shall  for  every  such 
neglect  forfeit  the  sum  of  two  pounds,  to  be  recovered,  with  costs 
of  suit,  before  any  justice  of  the  peace  by  any  person  who  will 
prosecute  for  the  same. 

V.  And  be  it  further  enacted,  that  the  said  bridge  shall  not  be 
less  than  twenty-four  feet,  any  thing  in  the  act  above  recited  to 
the  contrary  notwithstanding. 

yi.  And  be  it  further  enacted,  that  the  said  John  B.  Coles,  his 
heirs  and  assigns,  shall  give  security  to  the  treasurer  of  this 
state  in  the  penal  sum  of  four  thousand  pounds,  conditioned  that 
he  or  they  shall  erect  and  complete  the  said  bridge  within  four 
years  after  the  passing  of  this  act ;  and  that  he  or  they  will  pre- 
serve the  same  in  good  and  sufficient  repair  during  the  term  of 
sixty  years  after  the  building  and  completing  of  said  bridge ;  and 
mt  the  expiration  of  which  term  of  sixty  years,  the  said  bridge 
shall  vest  in  and  become  the  property  of  the  people  of  this  state. 
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Yll.  And  be  it  further  enactedi  that  from  and  after  the  expi- 
ration of  the  said  sixty  years,  the  said  John  B.  Coles,  bis  heirs 
and  assigns,  for  ever,  shall  have,  hold  and  enjoy  the  use  of  the 
waters  so  ponded  up  for  any  mill  or  mills  which  he  or  they  or 
any  of  them  may  have  erected,  or  shall  erect,  and  also  the  use 
of  the  aforesaid  dam,  provided  that  he  or  they  shall  keep  in  re- 
pair the  said  dam  and  lock,  at  his  and  their  proper  expense,  and 
keep  a  person  to  attend  the  said  lock  in  manner  herein  before 
mentioned."    (18th  Session,  Chapt.  31 ;  2  Kent  &.  R.  490.) 

By  virtue  of  these  acts,  John  B.  Coles  in  1796,  erected  a  bridge 
of  wood,  across  the  Harlem  River,  (which  separates  the  city  of 
New  York  from  the  county  of  Westchester,)  having  an  opening 
of  twentjr-five  feet  in  width,  over  which  was  placed  a  draw 
twelve  feet  wide  for  the  passage  of  vessels  with  standing  masts. 
The  bridge  itself  was  of  the  width  of  twenty-four  feet.  He  also 
executed  to  the  treasurer  of  the  state,  the  bond  required  by  the 
sixth  section  of  the  act  of  1795.  The  stone  dam  mentioned  in 
that  act,  was  never  erected.  On  the  8th  day  of  October,  1796, 
Lewis  Morris  executed  to  Coles,  a  conveyance  in  due  form,  of 
all  his  rights  to  the  toll  bridge  and  the  franchises  granted  by  the 
act  of  1790. 

The  road  to  Eastchester,  provided  in  the  act  of  1790,  was  laid 
out ;  but  not  being  fully  opened  or  made  available,  the  legisla- 
ture on  the  30th  of  March,  1797,  passed  an  act  in  these  words, 
viz. 

"  An  act  for  the  relief  of  John  B.  Coles,  and  to  provide  for  the 
laying  out  of  new  roads.  Whereas  John  B.  Coles  hath  erected 
a  bridge  across  Harlem  River,  in  pursuance  of  an  act,  entitled  <  an 
act  for  building  a  bridge  across  Harlem  River,'  and  another  act, 
entitled  '  an  act  to  enable  John  B.  Coles  to  raise  a  dam  across 
Harlem  River,  and  to  amend  an  act,  entitled  an  act  for  building 
a  bridge  across  Harlem  River.'  And  whereas  it  is  represented 
to  the  legislature,  that  although  the  commissioners  named  for 
that  purpose  in  the  first  above  mentioned  act,  had  laid  out  a  road 
from  the  said  bridge  to  Eastchester,  yet  the  damages  to  the  per- 
sons through  whose  land  it  was  laid  out,  are  not  paid,  and 
some  part  of  the  said  road  is  not  opened ;  and  that  the  said  John 
B.  Coles  has  already  expended  a  considerable  sum  of  money  in 
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making,  clearing  and  amending  the  said  road ;  and  that  it  will 
require  further  large  sums  for  that  purpose,  besides  what  can 
be  done  in  the  ordinary  mode  of  making  and  repairing  high- 
ways in  this  state.  And  whereas  the  said  John  B.  Coles  bath 
prayed  relief  in  the  premises.    Therefore, 

I.  Be  it  enacted  by  the  people  of  the  state  of  New  York,  rep- 
resented in  Senate  and  Assembly,  That  the  said  road  so  laid  out 
shall  be,  and  hereby  is  established  as  a  public  highway  from  and 
after  the  passing  of  this  act ;  and  shall  and  may  be  immediately 
opened  as  a  public  highway,  although  the  damages  to  the  per- 
sons, or  any  or  either  of  them,  through  whose  land  the  same  is 
laid  out,  may  not  be  paid.  And  it  shall  and  may  be  lawful  for 
the  said  John  B.  Coles  and  his  assigns,  at  his  and  their  expense, 
to  cause  the  said  road  to  be  clear^  and  properly  made,  for  the 
convenience  of  travellers,  and  all  others  having  occasion  to  use 
the  same  road  ;  and  as  soon  as  the  same  road  shall  be  made  and 
cleared  as  aforesaid,  then  and  from  thenceforth  it  shall  and  may 
be  lawful  for  the  said  John  B.  Coles  and  his  assigns,  for  and 
during  the  term  of  thirty  years,  to  demand  and  take  an  additional 
toll  for  passing  the  said  bridge,  not  exceeding  fifty  per  cent, 
above  what  is  allowed  by  the  acts  aforesaid,  or  either  of  them  ; 
and  that  the  said  John  B.  Coles  shall,  at  his  own  expense,  keep 
the  said  road  in  repair,  during  the  term  he  shall  exact  any  addi- 
tional toll  for  passing  the  said  bridge.*'  (20th  Sess.,  chapt.  63 ;  2 
E.  d&  R.  491.)  The  second  section  of  this  act  was  repealed  the 
following  year. 

On  the  3d  of  April,  1798,  another  act  was  passed  by  the  legis- 
lature, as  follows : 

"  An  Act  to  amend  the  act,  entitled  An  Act  for  the  relief  of 
John  B.  Coles,  and  to  provide  for  laying  out  new  roads. 

I.  Be  it  enacted  by  the  people  of  the  state  of  New  York,  rep- 
resented in  Senate  and  Assembly,  That  the  term  of  thirty  years, 
allowed  in  and  by  the  act,  entitled  '  An  act  for  the  relief  of  John 
B.  Coles,  and  to  provide  for  laying  out  new  roads,'  shall  be,  and 
hereby  is  extended  to  the  term  of  sixty  years,  from  the  thirty- 
first  day  of  March  last ;  and  that  so  much  of  the  said  act  as  de- 
clares that  the  said  John  B.  Coles  shall,  at  his  own  expense,  keep 
the  road  from  the  bridge  across  Harlem  River  to  Eastchester  in 
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repair,  during  the  time  he  shall  exact  any  additional  toll  for 
passing  the  said  bridge,  shall  be,  and  the  same  is  hereby  re- 
pealed.   Provided,  nevertheless, 

II.  And  be  it  further  enacted,  That  the  said  John  B.  Coles 
shall  lay  out  and  exi)end,  in  repairing  the  said  road,  one  hundred 
dollars,  by  the  first  day  of  July,  in  each  year^  during  the  term 
he  shall  exact  or  take  an  additional  toll  of  more  than  twenty- five 
per  cent,  for  passing  over  his  bridge,  in  such  manner  that  each 
of  the  towns  of  Westchester  and  £astchester  shall  be  benefitted 
thereby,  in  proportion  to  the  work  necessary  to  be  done  on  the 
said  road  in  each  of  the  said  towns ;  and  shall  render  an  account 
of  the  expenditure  of  the  said  one  hundred  dollars  to  the  com- 
missioners of  highways  of  the  towns  of  Westchester  and  East- 
chester,  on  or  before  the  first  day  of  September,  in  every  year." 
(21st  Sess.,  Chapt.  76 ;  2  K.  dz;  R.  492.) 

In  an  act,  passed  April  8th,  1813,  authorizing  the  erection  of 
what  is  called  Macomb's  dam  across  the  Harlem  River,  it  is  pro- 
vided that  nothing  therein  contained  should  be  construed  to 
afiect,  injure,  or  impair  any  rights,  property  or  privilege,  which 
might  be  then  vested  by  law,  and  subsisting  in  John  B.  Coles,  or 
in  any  other  person  or  persons  claiming  under  him,  or  in  the 
Harlem  River  Bridge  Company.  (Laws  of  1813,  p.  237.)  And 
a  similar  provision  was  inserted  in  the  acts  of  May  9th,  1836, 
and  May  15th,  1837,  hereinafter  stated. 

On  the  first  day  of  July,  1804,  John  B.  Coles  divided  his  in- 
terest and  franchises  in  the  toll  bridge,  into  shares ;  and  sold, 
transferred  and  conveyed  portions  ojf  such  shares,  to  different 
individuals.  From  that  time,  the  proprietors  of  the  bridge  were 
usually  called  the  Harlem  Bridge  Company.  The  complainants 
were  the  owners  by  purchase  and  otherwise,  of  the  shares  so 
originated  by  Coles,  including  those  he  retained.  In  his  coo* 
veyances  of  the  toll  bridge  shares,  Coles  reserved  to  himself  the 
right  to  erect  the  dam  provided  in  the  act  of  1796,  and  all  other 
rights,  except  the  toll  bridge  and  its  appurtenant  liberties  and 
franchises. 

In  1808,  the  legislature  passed  an  act  incorporating  the  pro- 
prietors of  the  toll  bridge  by  the  name  of  The  Harlem  Bridge 
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Company,  (Private  Acts  of  1808,  p.  66.)  There  was  do  dis- 
tinct evidence  that  the  proprietors  applied  for,  or  accepted  the 
charter  thus  conferred.  The  complainants  proved  that  the  sub- 
ject was  presented  to  their  consideration  at  a  meeting  on  the  4th 
of  January,  1809,  when  it  was  referred  to  a  committee,  who  re- 
ported to  another  meeting  on  the  3d  of  February,  1809,  against 
accepting  the  charter,  and  their  report  was  agreed  to.  In  answer 
to  a  communication  from  the  State  Comptroller  in  1834,  the 
proprietors  replied  that  they  were  not  incorporated,  and  claimed 
no  privileges  as  a  body  politic. 

In  October,  1836,  the  Attorney  General,  on  the  relation  of 
Thomas  C.  Taylor  and  others,  filed  in  the  supreme  court,  an 
information  in  the  nature  of  a  quo  warranio^  against  the  now 
complainants  and  others,  then  representing  and  owning  the  toll 
bridge  or  the  principal  part  of  it,  alleging  that  the  defendants  in 
the  information  were  exercising  the  privilege  and  franchise  of 
•being  a  body  politic  and  corporate,  by  the  name  of  the  Harlem 
Bridge  Company ;  and  also  the  franchise  of  having  and  main- 
taining a  toll  bridge  over  and  across  the  Harlem  River,  from  the 
city  of  New  York  to  the  town  of  Westchester,  without  being 
legally  incorporated,  and  without  being  authorized  thereto  by 
law.  The  proprietors  of  the  bridge  put  in  a  plea,  setting 
forth  their  rights  under  John  B.  Coles,  and  the  acts  of  1790^ 
1796,  1797  and  1798,  before  mentioned,  recognized  by  the  act 
of  1813,  to  have  and  maintain  the  toll  bridge,  and  to  take  the 
tolls  prescribed  in  the  act;  and  they  traversed  the  using  of 
any  of  the  corporate  rights  and  privileges  alleged  in  the  infor- 
mation. There  were  many  issues  joined  in  respect  of  the  toll 
bridge,  and  the  right  to  maintain  the  same,  which  it  is  unneces- 
sary to  state.  The  Attorney  General  did  not  take  issue  upon 
the  traverse  of  the  fact,  that  they  used  the  rights  and  privileges 
cf  a  body  poUtic  and  corporate,  but  reciting  that  they  disavowed 
and  disclaimed  the  same,  prayed  judgment  of  exclusion.  The 
supreme  court  in  June,  1839,  rendered  a  judgment  accordingly, 
adjudging  that  they  do  in  no  way  intermeddle  with  such  Uber- 
ties,  privileges  and  franchises  of  being  a  body  politic  and  corpo- 
rate, and  of  acting  as  such  within  this  state,  but  that  they  be 
altogether  excluded  from  the  same. 
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In  support  of  the  objections  taken  in  the  answers  in  this  suit, 
to  the  complainant's  rights,  a  mass  of  testimony  was  taken  re- 
specting the  situation  and  condition  of  their  toll  bridge,  and  the 
opening  left  therein,  and  the  draw  for  the  passage  of  vessels. 
This  testimony  proved  that  since  1825,  the  opening  had  not 
been  twenty-five  feet  wide ;  and  it  tended  to  establish  that  it  was 
not  more  than  twenty  or  twenty-one  feet  in  width  ;  that  the  bed 
of  the  river  ^as  obstructed  in  the  opening,  by  stones  thrown 
there  to  support  the  piers  of  the  bridge,  so  that  vessels  could  not 
go  through  except  at  high  water,  and  that  the  draw  was  not 
maintained  of  the  requisite  width,  and  that  the  bridge  itself  was 
in  a  dilapidated  condition. 

On  the  25th  of  April,  1831,  an  act  of  the  legislature  was 
passed,  entitled  '<An  act  to  incorporate  The  New  York  and 
Harlaem  Rail  Road  Company,"  by  which  that  company  was 
incorporated,  with  power  to  build  and  maintain  a  railway  with 
a  single  or  double  track',  from  any  point  on  the  north  bounds  of 
Twenty-Third  street  in  the  city  of  New  York,  to  any  point  on 
the  Harlem  River,  between  the  east  bounds  of  the  Third  Avenue 
and  the  west  bounds  of  the  Eighth  Avenue ;  to  be  used  with 
steam,  mechanical  and  animal  power,  or  any  or  either  of  them. 
The  act  authorized  the  corporation  to  enter  upon  and  take  all 
such  lands  and  real  estate  as  might  be  indispensable  for  the  con- 
struction and  maintenance  of  their  railway,  on  making  compen- 
sation therefor,  in  the  manner  prescribed ;  and  to  intersect  or 
cross  any  stream  of  water,  or  any  street,  road  or  highway,  when- 
ever it  should  be  necessary  for  such  construction.  (Laws  of 
1831,  Cbapt.  263,  p.  323.) 

Under  this  act,  and  within  a  year  from  its  passage,  the  Har- 
lem Rail  Road  was  laid  out  upon  the  centre  of  the  Fourth 
Avenue ;  and  by  virtue  of  this  and  several  subsequent  statutes, 
was  constructed  prior  to  1840,  with  a  double  track,  from  the 
City  Hall  of  the  city  of  New  York  to  the  Harlem  River,  at  the 
northerly  termination  of  the  Fourth  Avenue,  opposite  to  Morris- 
ania,  and  about  one-fourth  of  a  mile  northerly  from  the  Harlem 
Bridge,  which  crossed  the  rivet  at  the  northerly  termination  of 
the  Third  Avenue:    The  track  of  the  railway  having  been 
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extended  from  Twenty-Third  street,  southerly  through  Fourth 
Avenue,  the  Bowery,  Broome  street  and  Centre  street,  to  the  City 
Hall. 

On  the  17th  day  of  April,  1832,  the  legislature  chartered  The 
New  York  and  Albany  Rail  Road  Company,  with  power  to 
constmct  a  railway  betwixt  the  cities  of  New  York  and  Albany, 
commencing  on  the  island  of  New  York  where  the  Fourth  Ave- 
nue terminates  at  the  Harlem  River,  and  passing  through  the 
counties  of  Westchester,  Putnam,  Dutchess,  Columbia  and  Rens- 
selaer, and  ending  on  the  Hudson  River,  opposite  or  near  the 
city  of  Albany.  The  company  were  authorized  to  constnict  a 
single,  double,  or  treble  way  or  road,  and  to  use  it  with  steam, 
mechanical  and  animal  power,  or  any  or  either  of  them.  Also, 
to  enter  upon  and  take  such  lands  and  real  estate,  as  might  be 
indispensaUe  for  the  construction  and  maintenance  of  their  rail- 
way, on  making  compensation  as  provided  in  the  statute ;  and 
to  intersect  or  cross  any  stream,  road,  or  highway,  that  might  be 
necessary  for  such  construction*  (Laws  of  1832,  Chapt.  162,  p. 
268.) 

This  act  was  amended  on  the  ninth  of  May,  1836.  The  time 
for  commencing  the  New  York  and  Albany  Rail  Road  was  ex- 
tended, and  the  company  was  authorized,  after  completing  thirty 
miles  of  the  railway  in  the  county  of  Westchester,  to  commence 
it  on  the  island  of  New  York.  The  fourth  section  contained  a 
provision  in  these  words ;  '<  and  nothing  in  this  act  shall  be  so 
construed  as  to  infringe  such  rights  and  privileges  as  the  Har- 
lem Bridge  Company  possess,  by  virtue  of  any  statute  of  this 
state  ;  nor  shall  any  construction  be  given  to  this  act  to  confer 
any  rights  or  privileges  on  said  Harlem  Bridge  Company,  other 
than  it  now  has."  The  amendatory  act  repeated  the  authority 
to  cross  streams  and  water  courses,  and  excepted  the  right  to 
cross  the  Hudson  river.    {Laws  of  1836,  Chapt  268,  p.  373.) 

The  New  York  and  Albany  Rail  Road  Company  organized 
or  assumed  to  organize,  under  these  statutes,  and  their  rail  road 
vras  laid  out  in  part,  commencing  at  die  termination  of  the  Har- 
lem Rail  Road,  but  no  part  of  it  was  constructed  by  the  former 
corporation. 

Oa  the  seventh  day  of  May,  1840f  the  legislature  passed  an 
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act  entitled  "  An  act  relating  to  the  New  York  and  Harlem 
Rail  Road  Ck>mpan7,"  the  two  first  sections  of  which  are  in  these 
words ; 

"  §  I.  The  New  York  and  Harlem  Rail  Road  Company  are 
hereby  authorized  and  empowered  to  construct  a  rail  road  with 
a  single  or  double  track  through  the  county  of  Westchester,  com- 
mencing at  the  Harlem  river,  and  extending  with  one  line  of 
road,  from  thence  northwardly  to  an  intersection  of  the  New 
York  and  Albany  Rail  Road  Company's  line  of  road,  at  such  point 
or  place  as  may  be  mutually  agreed  upon  by  the  said  two  com- 
panies; and  the  right  of  extending  a  branch  eastwardly  to  the 
line  of  the  stale  of  Connecticut,  with  the  view  of  intersecting  a 
line  or  lines  of  rail  road  from  said  state  of  Connecticut,  as  well 
as  from  the  state  of  Massachusetts.  But  the  said  New  York  and 
Harlem  Rail  Road  Company  shall  first  construct  the  road  to  the 
north  line  of  Westchester  county,  before  constructing  any  rail  road 
eastwardly  to  the  line  of  the  state  of  Connecticut.  And  for  that 
purpose,  the  said  company  is  authorized  to  construct  a  bridge  across 
the  Harlem  River,  in  order  to  connect  the  New  York  and  Har- 
lem Rail  Road,  as  now  constructed,  with  the  road  authorized  by 
this  act,  in  such  manner  that  the  same  shall  have  a  draw  not 
less  than  forty  feet  in  width,  for  the  free  passage  of  vessels  ;  and 
shall  not  have  more  than  three  piers  and  two  abutments  in  said 
river,  and  shall  not  in  any  way  impair  the  navigation  thereof ; 
and  it  shall  be  within  the  power  of  the  legislature  of  this  state  to 
incorporate  any  other  companies  for  the  making  of  any  rail  roads 
eastwardly,  through  the  county  of  Westchester,  to  the  line  of  the 
state  of  Connecticut,  notwithstanding  the  passage  of  this  act. 

}  2.  The  New  York  and  Harlem  Rail  Road  Company,  shall 
possess  all  the  powers,  and  be  subject  to  all.  the  restrictions,  that 
are  contained  in  the  several  acts,  authorizing  the  construction  of 
the  New  York  and  Albany  Rail  Road ;  but  nothing  in  this  act 
contained  shall  authorize  the  said  rail  road  company  to  use  any 
part  of  the  road  of  the  Westchester  Turnpike  Road  Company, 
.  without  their  consent,  unless  upon  paying  the  damages  sustain- 
by  the  said  turiSpike  company  by  reason  thereof,  to  be  ascertain- 
ed in  the  manner  prescribed  in  relation  to  other  lands  to  be  used 
for  the  said  rail  road." 
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Under  the  authority  of  these  several  acts,  The  Harlem  Rail 
Road  Company,  immediately  after  the  passage  of  the  act  of 

1840,  proceeded  to  construct  a  railway  through  the  county  of 
Westchester,  adopting  at  its  southern  extremity,  the  line  laid 
out  by  the  New  York  and  Albany  Rail  Road  Company,  com- 
mencing on  the  northeasterly  bank  of  the  Harlem  River  directly 
opposite  the  terminus  of  the  original  Harlem  rail  road.  The 
route  thus  adopted,  ran  for  the  first  thirty  miles,  through  the 
centre  of  Westchester  county,  and  when  the  bill  was  filed,  the 
rail  road  had  been  completed  and  was  in  active  operation  for 
about  six  miles  northwardly  of  the  Harlem  River,  and  trains 
for  the  conveyance  of  passengers,  passed  over  it  several  times 
each  day  from  the  City  Hall  in  New  York,  across  the  Harlem 
River  to  its  northern  termination.  Besides  which  it  transported 
freight  daily,  its  whole  length.  At  the  time  of  the  hearing,  the 
rail  road  had  been  extended  and  was  in  like  active  use,  for  a  dis- 
tance of  about  thirty  miles  from  the  Harlem  River,  through  the 
heart  of  the  county  of  Westchester,  and  was  in  rapid  progress 
towards  the  county  of  Putnam.  When  the  bill  was  filed,  the 
number  of  passengers  who  crossed  tlie  Harlem  River  daily  in 
the  cars  of  the  Harlem  rail  road,  was  one  hundred  and  upwards. 

The  motive  power  used  on  the  rail  road  beyond  the  compact  part 
of  the  city  of  New  York,  wassteam ;  and  the  passenger  cars  were  of 
a  large  and  heavy  construction,  each  containing  accommodations 
for  fifty  or  sixty  passengers:  And  it  was  proved  that  the  com- 
plainants bridge  was  not  of  sufficient  size  or  strength  to  admit  of 
the  passage  over  it,  of  carriages  of  such  weight  as  the  engines 
and  cars  of  the  Rail  Road  Company.  The  cars  commenced 
running  across  the  river,  about  the  twenty-first  of  September, 

1841.  The  company  built  a  depot  for  their  own  use,  on  the 
Morrisania  side  of  the  river,  near  the  end  of  their  bridge. 

Prior  in  time  to  these  events,  was  the  passage  of  an  act  by  the 
legislature,  on  the  16th  day  of  May,  1837,  entitled  <<  An  act  to 
authorize  the  building  of  a  private  bridge  across  the  Harlem 
River,"  which  was  in  these  words ; 

'< }  1.  The  inhabitants  of  the  town  of  Westchester,  in  the 
county  of  Westchester,  residing  in  that  part  of  said  town  which 
was  known  and  distinguished  as  Morrisania,  on  the  thirty-first 
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day  of  March,  in  the  year  of  bur  Lord  one  thousand  seven  hun- 
dred and  ninety,  are  hereby  authorized  to  build  a  free  bridge  for 
their  private  use  across  the  Harlem  River,  between  Harlem  and 
said  Morrisania. 

§  2..  Such  bridge  shall  be  consCructed  with  a  draw  or  slide  for 
the  passage  of  vessels  with  standing  mastS)  and  be  so  attended 
as  not  to  obstruct  or  hinder  the  free  passage  of  vessels  navigating 
said  river. 

§  3.  The  right  herein  granted,  is  to  be  taken  in  pursuance  of 
and  used  in  conformity  with,  the  right  reserved  to  the  said  in* 
habitants  of  Morrisania,  in  the  act  passed  the  thirty-first  day  of 
March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety,  granting  to  Lewis  Morris,  his  heirs  and  assigns,  the  right 
of  a  toll  bridge  across  said  river,  entitled,  *'  An  act  for  building 
a  bridge  across  Harlem  River,"  and  not  otherwise. 

i  4.  The  legislature  may  amend  or  repeal  this  act"  (Laws 
of  1837,  p.  471.) 

Under  the  authority  of  this  act  and  the  rights  contained  in  the 
Morrisania  patents,  Gouverneur  Morris  and  his  associates,  des- 
cendants of  the  patentee,  and  being  freeholders  or  inhabitants  of 
Morrisania,  immediately  erected  a  large  and  very  substantial 
covered  bridge  across  the  Harlem  River,  from  the  northern  ter- 
mination of  the  Fourth  Avenue  in  the  city  of  New  York,  to  the 
Westchester  side  of  the  river,  and  connected  the  bridge  on  that 
side  by  a  new  road,  with  the  road  leading  from  the  complainants 
bridge  into  the  county  of  Westchester.  The  bridge  thus  con- 
structed, was  built  upon  three  stone  piers,  with  two  abutments, 
and  had  a  draw  which  was  forty-six  feet  wide  between  the  stone 
piers  and  forty  feet  wide  between  the  wood  projections,  when 
opened.  From  the  timd  of  its  completion,  it  was  used  by  the 
inhabitants  of  Morrisania,  for  their  transit  to  and  from  the  city  of 
New  York.  Gates  were  erected  at  the  end  of  the  bridge  which 
completely  inclosed  it,  and  a  person  was  employed  to  prevent 
unauthorized  persons  from  crossing  the  bridge. 

On  the  tenth  day  of  November,  1840,  The  New  York  and 
Harlem  Rail  Road  Company  entered  into  an  agreement  under 
seal,  for  the  purchase  of  this  bridge  and  the  abutments,  (if  on 
trial,  it  proved  to  be  of  sufficient  strength,)  from  Lewis  Morris, 
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GouverneuT  Morris,  Gerard  W.  Morris,  Richard  V.  Morris,  Henry 
Morris,  William  H.  Morris  and  Richard  L.  Morris,  who  had  built 
and  then  owned  the  same ;  for  the  price  of  $30,000,  or  the  cost 
and  interest,  if  they  were  less  than  that  sum.  The  vendors  re. 
serving  to  the  inhabitants  of  Morrisania,  all  their  rights  and  pri- 
vileges, which  were  conferred  upon  them  by  the  act  of  May  16, 
1837.  And  on  the  17th  day  of  August,  1841,  (a  trial  of  its 
strength  proving  satisfactory,)  the  bridge  and  abutments  were  con- 
veyed to  the  rail  road  company,  by  the  owners  above  named,  reser- 
ving such  rights  and  privileges  of  the  inhabitants  of  Morrisania. 

The  Rail  Road  Company  laid  the  track  of  their  rail-way,  on 
the  floor  of  the  bridge  which  had  thus  been  erected  by  the  Messrs- 
Morris,  and  it  became  a  part  of  their  rail  road  from  the  city  of 
New  York  into  the  county  of  Westchester.  The  gentlemen  who 
erected  the  bridge,  and  the  inhabitants  of  Morrisania  in  general, 
continued  to  make  use  of  the  same  bridge  for  their  private  pur- 
poses, as  before.  The  Rail  Road  Company  employed  an  atten* 
dant  to  prevent  the  passage  of  persons  not  in  their  employ,  nor 
inhabitants  of  Morrisania. 

In  respect  of  the  complainants  bridge,  it  was  shown  that  the 
Third  Avenue  which  terminated  at  the  bridge,  was  the  great 
thoroughfare  from  the  city  of  New  York  to  the  county  of  West- 
chester, and  the  adjacent  country  to  the  north  and  east  That 
the  travel  which  formerly  crossed  the  bridge  was  very  great,  es- 
pecially in  vehicles  of  all  kinds ;  and  the  bridge  was  extensively 
used  for  foot  passengers,  and  animals  led  or  driven,  which  were 
subject  to  the  payment  of  tolls.  That  after  the  rail  road  commen- 
ced running  their  passenger  trains  into  the  county  of  Westchester, 
the  travel  of  all  descriptions  over  the  complainants  bridge,  was 
seriously  diminished,  and  their  receipt  of  tolls  reduced  about  one- 
third  ;  and  the  further  extension  of  the  rail  road,  it  was  supposed, 
would  still  farther  affect  the  receipt  of  tolls  at  their  bridge,  and 
injure  the  complainants  property  therein  to  an  irreparable  extent. 
They  contended  that  from  the  mode  of  travelling  and  freighting 
on  the  rail  road,  it  was  and  would  be  impracticable  for  the  com* 
plainants  to  ascertain  with  precision,  the  extent  of  their  loss  and 
damage  by  means  of  the  rail  road  company's  crossing  and  using 
the  Morris  bridge.    They  also  contended,  and  gave  evidence  to 
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prove,  that  ever  since  the  construction  of  that  bridge,  both  the 
Morris's  while  they  controlled  it,  and  the  rail  road  company  after 
the  sale  to  them,  had  so  negligently  or  improperly  guarded  and 
taken  care  of  that  bridge,  that  it  had  been  constantly  made  use 
of  by  persons  on  foot,  in  vehicles,  and  with  animals,  who  had  no 
right  to  cross  it,  and  w  ho  thereby  evaded  the  payment  of  the 
tolls  which  they  ought  to  have  paid  to  the  complainants.  The 
testimony  on  this  subject,  failed  to  establish  any  such  negli- 
gence or  omission  on  the  part  of  the  Messrs.  Morris ;  but  it  proved 
that  in  some  instances,  the  charge  against  the  rail  road  company 
in  this  particular  was  well  founded. 

The  latter  company  insisted  in  their  answer,  that  the  com- 
plainants were  precluded  from  interfering  with  the  use  of  the 
new  bridge,  because  they  had  raised  no  objection  nor  given 
any  warning  to  the  company,  although  they  had  looked  on 
and  seen  the  company  expending  a  very  large  sum  of  money 
in  constructing  the  extension  of  their  rail  road,  which  ex- 
lension,  would  be  utterly  useless,  without  the  bridge  in  ques- 
tion." 

C  jB.  Moore  and  &  Stevens,  (with  whom  was  E.  Colesr,)  for 

the  complainants. 
Mr.  Moore  submitted  the  following  points  and  authorities : 
I.  The  right  granted  to  L.  Morris,  his  heirs  and  assigns,  by 

the  act  of  1790,  was  an  exclusive  right  to  maintain  a  bridge 

over  Harlem  River^  and  to  receive  the  tolls  therein  specified,  for 

sixty  years. 

1.  The  act  by  its  terms  was  exclusive. 

2.  But  if  it  were  not  so  expressed  in  the  act,  the  grant  of  tolls 
necessarily  excluded  all  competition  which  would  diminish  the 
tolls.  {Newburgh  Turnpike  Co.  v.  Miller,  5  J.  C.  R.  101,  106, 
112;  Livingston  v.  Van  Ingen,  9  J.  R.  668,  673;  OgcUn  v. 
Gibbons,  4  J.  C.  R.  161.) 

II.  The  complainants,  as  assignees  of  John  B.  Coles,  the  as- 
signee  of  Lewis  Morris,  are  entitled  to  the  franchise ;  and  all  the  * 
conditions  precedent  to  the  vesting  of  the  exclusive  right,  were 
complied  with,  and  have  been  repeatedly  acknowledged  by  the  ' 

ToL.  III.  81 
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legislature  to  have  been  complied  with.  (Acts  of  1790,  1796, 
1797,  1798,  before  mentioned.  The  Pe^ple^  ex  rel  Taylor  v. 
Thompson  and  others^  21  Wend.  235 ;  reversed  in  the  Court  of 
Errors,  23  ibid.  637.) 

III.  It  was  not  in  the  power  of  the  legislature  after  grant- 
ing that  franchise  to  Morris,  to  re-grant  any  part  of  it  to  any 
other  person,  or  make  any  other  grant,  or  give  any  other  priv- 
ilege, which  would  prevent  or  impair  the  full  enjoyment  of  the 
franchise  during  its  continuance.  (3  Kent's  Com.  458,  9;  2 
Bl.  Com.  37;  Rex  v.  Cambridge^  Vice-ChanceUor^  3  Burr. 
1666 ;  Wales  v.  I^etson,  2  Mass.  R.  146 ;  Crittenden  v.  WUson^ 
6  Cowen,  166.) 

It  is  no  excuse  or  justification  for  the  erection  of  a  new  bridge 
or  ferry,  which  interferes  with  one  previously  granted,  that  it 
Was  erected  by  the  King's  license.  (Hardres.  Rep.  163;  Rex  v* 
Sir  Oliver  Butler,  3  Lev.  221 ;  iSL  C.  2  Ventris,  344 ;  Yard  v. 
Ford,  2  Saunder's  Rep.  172 ;  2  Institutes,  406.) 

The  act  granting  the  franchise,  the  acceptance  by  Lewis  Mor- 
ris and  his  assignee,  John  B.  Coles,  the  undertaking  to  comply 
with  its  terms,  and  in  this  case  the  actual  building  the  bridge, 
and  thereby  the  payment  of  a  valuable  consideration,  constituted 
a  contract,  which  by  the  Constitution  of  the  United  States,  the 
Iq^isUture  could  not,  directly  nor  indirectly  impair ;  and  which 
would  be  infringed  by  the  grant  of  a  franchise  to  compete  with 
it  (6  Crauch,  87 ;  7  ibid.  164 ;  9  ibid.  49 ;  Dartmouth  College 
Y.  Woodward,  4  Wheaton,  616 ;  Green  v.  Biddle,  8  ibid.  84 ; 
Wyman  v.  Southard,  8  ibid.  60.) 

IT.  The  exception  to  the  exclusive  grant  to  Lewis  Morris,  in 
the  act  of  1790,  did  not  authorize  the  inhabitants  of  Harlem  and 
Morrisania  to  build  a  bridge  across  Harlem  River  for  any 
purpose. 

y.  But  if  the  exception  permitted  the  legislature  to  pass  the 
act  of  16th  May,  1837,  authorizing  the  inhabitants  of  that  part 
of  the  town  of  Westchester,  which  in  1790  was  called  Morris- 
ania, to  build  a  free  bridge  for  their  own  private  use,  the  legisla^ 
ture  had  not  the  power  to  authorize  any  other  ferry  or  bridge 
over  the  river,  for  any  purpose  whatever. 

YL  The  act  of  1837,  does  not  authorize  a  bridge  to  be  erected 
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for  sale,  nor  for  any  purpose  but  the  exclusive  private  use  of  the 
inhabitants  of  Morrisania.  No  purchaser  of  it  can  appropriate 
it,  or  suffer  it  to  be  appropriated  to  any  other  use.  The  Rail 
Road  Company,  therefore,  have  acquired  no  title  to  the  new 
bridge,  and  have  no  right  to  use,  or  suffer  it  to  be  used  for  any 
purpose,  unless  it  be  the  exclusive  private  use  of  the  inhabitants 
of  Morrisania. 

ni.  The  act  of  7th  May,  1840,  (Laws  of  1840,  p.  190,)  au- 
thorizing  the  Rail  Road  Company  to  build  a  bridge  across  the 
river,  is  a  violation  of  the  franchise  vested  in  the  complainantSi 
and  as  against  them  is  entirely  nugatory. 

YIII.  The  erection  and  use  of  the  new  bridge  by  the  defend- 
ants, so  near  and  creating  so  injurious  a  competition  to  the  bridge 
of  the  complainants,  affording  facilities  to  every  traveller  to  shun 
the  complainant's  bridge,  which  he  would  otherwise  pass ;  is  in 
respect  to  the  complainant's  franchise,  a  nuisance;  and  this  court 
will  grant  a  perpetual  injunction  to  secure  the  enjoyment  of  the 
complainant's  franchise.  {Netoburgh  Turnpike  Co.  v.  Miller^ 
5  J.  C.  R.  101.) 

IX.  The  objection,  that  the  complainants  can  only  obtain  re* 
dress  by  action  of  debt  before  a  justice,  cannot  prevail. 

*  The  Rail  Road  Company  being  a  corporation,  cannot  be  sued 
before  a  justice. 

The  right  to  sue  before  a  justice  for  treble  toll,  was  given  as  a 
eumulatlve  remedy;  is  of  a  penal  character ;  and  no  other  reme- 
dies are  excluded  by  it.    {Crittenden  v.  Wilson^  6  Cowen,  166.) 

X.  The  remedy  at  law  is  alti^ether  inadequate  and  inappro- 
priate ;  and  the  necessity  of  resorting  to  this  court,  quite  palpa- 
ble.   It  cannot  decline  jurisdiction. 

XI.  The  act  of  incorporation  of  1808,  has  nothing  to  do  with 
the  matter.  It  was  not  accepted,  nor  acted  under  ;  was  always 
disclaimed,  and  there  is  a  judgment  of  preclusion  against  any 
possible  right  under  it. 

XII.  The  objections  relative  to  the  width  of  the  opening  of 
the  draw,  the  depth  of  water  in  the  draw,  and  the  detention  of 
vessels,  are  of  no  avail. 

(a)  They  seek  to  establish  a  forfeiture  of  rights  once  duly 
vested,  and  founded  upon  a  valuable  consideration;  and  such 
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forfeiture  cannot  be  set  up  and  tried  in  this  collateral  way.    (23 
Wend.  679,  585,  Thompson  v.  TAc  People,  before  cited.) 

(6)  They  relate  to  the  navigation  of  the  river,  with  which  the 
defendants,  as  owners  of  the  other  bridge,  have  no  concern. 

(c)  They  are  not  set  up  in  the  answers  in  such  manner,  as  to 
;be  entitled  to  much  consideration. 

(d)  They  are  not  sufficient  in  themselves  to  justify  the  entire 
destruction  of  complainant's  rights  and  privileges,  or  the  with- 
holding of  the  relief  they  seek. 

(Authorities  on  this  point.  Com.  Dig.,  Franchise,  G.  3 ;  23 
Wend.  193 ;  5  Mass.  230 ;  6  Cow.  23 ;  8  Wend.  645 ;  23  ibid. 
266 ;  5  J.  C.  R.  101 ;  23  Wend.  222 ;  23  ibid.  537.) 

Xin.  The  complainants  are  entitled  to  an  account  against  the 
defendants  for  the  loss  of  toll,  and  to  costs. 

Mr.  Stevens,  in  reply,  also  referred  to  opinions  of  McLean,  J., 
(11  Peters,  588,  647 ;)  Story,  J.,  (pp.  603,  616,  7,  646,  7;)  and 
Thompson,  J.,  in  S,  C. ;  also  11  Peters,  668,  9,  637,  638,  641^ 
608,  546,  7,  623,  624 ;  Beatty  v.  Knowles,  Lessee,  (4  Peters, 
168;)  Providence  Bank  v.  Pitman,  (4  ibid.  514;)  21  Wend. 
23$ ;  23  ibid.  537  ;  9  ibid.  351 ;  8  ibid.  645  ;  Ang.  &  Ames  on 
Corp.  607,  8;  3  Kent's  Com.  459;  5  Price,  473;  16  Wend." 
267 ;  18  ibid.  1. 

C.  W.  Sandford  and  B.  F.  Butler,  for  the  New  York  and 
Harlem  Rail  Road  Company^  argued  the  following  points : 

I.  The  complainants  are  not  the  assignees  of  Lewis  Morris, 
and  if  they  are  such  assignees,  they  have  no  title  to  maintain  the 
bill  in  this  cause. 

(Under  this  point,  reference  is  made  to  the  points  in  behalf  of 
Messrs.  Morris.) 

II.  The  New  York  and  Harlem  Rail  Road  Company,  whether 
their  purchase  of  the  new  bridge  by  the  indenture  of  the  17th 
August,  1841,  was  authorized  by  the  act  of  the  legislature  or  not, 
do  not,  by  their  use  of  said  bridge,  violate,  infringe  or  inter- 
fere with  the  franchise  granted  to  Lewis  Morris  by  the  act  of 
the  31st  of  March,  1790 ;  and  the  complainants,  admitting  them 
$jo  be  the  assignees  of  Lewis  Morris,  and  admitting  also  that  the 
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franchise  granted  to  him  is  yet  in  existence,  have  no  title  as 
against  the  Rail  Road  Company,  td  the  relief  sought  by  the  bill. 

1.  The  franchise  granted  by  the  act  of  1790,  was  merely  that 
of  erecting  and  maintaining  an  ordinary  bridge,  in  connection 
with  a  common  highway,  adapted  to  the  passage  of  vehicles, 
horses,  cattle,  and  foot  passengers,  in  the  manner  and  according 
to  the  usage  of  that  day. 

The  franchise  of*  erecting  and  maintaining  a  bridge  as  part  of 
a  rail  road,  was  neither  granted,  contemplated  nor  foreseen,  at  the 
time  of  the  passage  of  that  act. 

2.  The  bridge  of  the  New  York  and  Harlem  Rail  Road  Com- 
pany being  used  by  them  as  a  part  of  their  rail  road  for  the 
passage  of  their  cars,  and  for  that  purpose  exclusively,  is  not  an 
interference  with  the  franchise  of  the  complainants.  The  cars 
of  the  company  are  neither  pleasure  carriages,  wagons,  nor  carts, 
within  the  meaning  of  the  act  of  1790 ;  nor  are  the  passengers 
conveyed  in  such  cars,  such  passengers  as  are  intended  by  that 
act  {Lansing  v.  Smith,  8  Cowen,  146;  S.  C,  in  Error,  4 
Wend.  9.) 

III.  The  use  of  said  bridge,  under  and  by  means  of  the  in- 
denture of  17th  August,  1841,  is  agreeable  to  and  authorized  by 
the  act  of  the  7th  May,  1840,  empowering  the  Rail  Road  Com- 
pany to  construct  a  bridge  across  the  Harlem  River ;  and  even 
if  otherwise,  it  is  not  for  the  complainants  to  interfere. 

1.  This  bridge  was  lawfully  erected  by  the  inhabitants  of 
Morrisania,  under  the  act  of  the  15th  May,  1837 ;  which  act 
was  fairly  within  the  exception  contained  in  the  act  of  1790, 
and  therefore  constitutional  and  valid.  {Charles  River  Bridge 
V.  Warren  Bridge,  11  Peters,  420, 546  to  553,  opinion  of  Taney 
Ch.  J.;  Cayuga  Bridge  Company  v.  Magee,  2  Paige,  116; 
S.  C.,.6  Wend.  85;  Mohawk  Bridge  Co.  v.  Utica  and  Sche- 
nectady R.  R.  Co.,  6  Paige,  564.) 

2.  The  bridge  being  lawfully  in  existence  at  the  place  in 
question,  it  was  not  only  competent  for  the  Rail  Road  Company 
to  contract  for  its  use,  as  a  part  of  their  rail  road,  but  such  con- 
tract was  in  furtherance  of  the  interest  of  the  public  and  the 
intent  of  the  legislature ;  because  less  injurious  to  the  navigation 
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than  the  erection  of  a  new  bridge.  (Acts  of  1831, 1832, 1836| 
1837,  1840,  before  mentioned.  People  v.  Rensselaer  and  Sara- 
toga R.  R.  Co.,  15  Wend.  129,  130.) 

3.  The  purchase  of  the  bridge,  is  a  substantial  compliance 
with  the  provisions  of  the  act  And  if  not,  it  is  for  the  state, 
and  not  for  the  complainants,  to  take  advantage  of  the  defect 
[Thompson  v.  The  People,  23  Wend.  537;  Francis's  Maxims, 
62  to  71 ;  8  Wend.  646 ;  1  Paige,  102 ;  4  ibid.  481 ;  9  Wend. 
351,  381 ;  4  Gill  &  Johns.  1 ;  3  Stark.  Ev.  1249.) 

lY.  The  act  of  7  May,  1840,  was  a  constitutional  and  valid  law. 

1.  It  does  not  in  any  way,  violate,  infringe  or  interfere  with 
the  franchise  of  the  complainants,  nor  injuriously  affect  its  value. 

2.  If  the  value  of  complainants  franchise  be  impaired  by  the 
law  of  1840,  still  this  does  not  impair  the  obligation  of  the  con- 
tract made  by  the  state  with  Lewis  Morris ;  because  there  is 
nothing  in  that  contract  to  deprive  the  people  of  this  state,  of  the 
benefits  of  the  new  system  of  intercommunication  introduced  by 
the  invention  of  rail  roads,  nor  to  forbid  the  passage  of  a  law 
authorizing  the  construction  of  a  rail  road  bridge  at  the  place 
in  question.    (11  Peters,  420.) 

3.  It  was  not  in  the  power  of  the  legislature  of  1790,  to  make 
a  contract  which  should'  have  the  effect  of  taking  from  their  suc- 
cessors, the  right  of  opening  any  such  new  methods  and  chan- 
nels of  communication,  as  such  successors  might  deem  essential 
to  the  comfort,  convenience  and  prosperity  of  the  people.  {Brit- 
ton  V.  Mayor^  ^c.  of  New  York,  Ms.  in  Supreme  Court ;  and 
the  cases  cited  on  Mr.  Rutherfurd's  points.) 

y.  The  complainants  having  silently  stood  by,  and  permitted  the 
rail  road  company  to  expend  large  sums  of  money  in  construct- 
ing their  road  in  the  county  of  Westchester  and  in  connecting 
it  with  the  bridge  in  question,  are  estopped  from  now  asking  the 
interposition  of  a  court  of  equity.  {Siorrs  v.  Barker,  6  J.  C.  R. 
166 ;  I  Story's  Eq.  Jur.  375, 379,  §  385, 390.) 

TF.  Rutherfurd  and  Oeo.  Wood,  for  the  defendant,  Gouver- 
neur  Morris. 

Mr.  Rutherfurd  argued  upon  the  following  points. 
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I.  The  remedy  prayed  for  by  the  bill  of  complaint  in  this  cause, 
is  not  the  proper  remedy,  and  the  court  of  chancery  has  no 
jurisdiction* 

(Eden  on  Inj.  304 ;  Livingston  v.  Van  Ingen,  9  Johns.  685, 
per  KentjC.  i  ;  Hart  v.  Mayor  of  Albany^  3  Paige,  213 ;  S.  C.in 
the  Court  of  Errors,  9  Wend.  570  j  Bronson  v.  Kinzie,  1  How- 
ard, 311 ;  McLaren  v.  Pennington,  1  Paige,  102  ;  Livingston 
V.  Tompkins,  4  J.  C.  R.  431 ;  Cayuga  Bridge  Co.  v.  Magee^ 

2  Paige,  166  ;  Sprague  v.  Birdscdl,  2  Co  wen,  419 ;  Sharps  v. 
Spicer,  4  Hill ;  3  Kent,  469,  5  Ed. ;  Castle's  case,  Cro.  James, 
646;  Stevens  v.  Watson,  1  Salk.  45 ;  2  Salk.  460;  1  Saunders 
135,  note,  cases  therein  cited ;  Bex  v.  Bobinsoti,  2  Burr.  799 ; 

3  Burr.  1707 ;  Miller  v.  Taylor,  4  Burr,  2303  ;  Dwarris  on  Sta- 
tutes,  33 ;  Almy  v.  Harris,  5  Johns.  174 ;  Clark  v.  Brovm^  18 
Wend.  220;  Stafford  v.  Ingersoll,  3  Hill,  41;  Calkins  v. 
Baldwin,  4  Wend.  667 ;  Bailey  v.  Mayor  of  New  York,  3  Hill, 
638 ;  1  Kent,  467,  5  Ed. ;  Cases  cited  in  Livingston  v.  Van 
Ingen,  9  Johns.  606,  607 ;  Croton  Turnpike  Co.  v.  Ryder,  1 
J.  C.  R.  611 ;  Attorney  General,  v.  Utica  Insurance  Co.,  2  J. 
C.  R.  371 ;  Newburgh  Turnpike  Co.  v.  Miller,  6  ibid.  101 ; 
Gibbons  v.  Ogden,  17  Johns.  488 ;  18  Wend.  220 ;  Gregory's 
Case,  6  Coke  Rep.  20;  Rex  v.  Buck,  1  Strange,  679;  The 
King  V.  Stevenson,  2  East  362 ;  Dwarris  on  Statutes,  34,  86, 
77 ;  Parsons  v.  Barnard,  7  Johns.  144 ;  Gibson  v.  Woodworthf 
8  Paige,  132;  .Acts  of  1790, 1796,  1797,  1798,  1808.  That  the 
act  of  1790,  was  unconstitutional,  see  Presb.  Church  v.  City  of 
New  York,  6  Cowen,  638 ;  Stuyvesant  v.  The  Mayor,  ^c.  of 
N.  Y,  7  Cowen,  605 ;  Opinion  of  Taney,  now  C.  J. ;  Cam- 
den &  Amboy  R.  R.  Case,  Niles  Register,  Nov.  2d,  1833 ;  May- 
or, ^c.  of  New  York  ads.  Brittgn,  the  Street  Sweeping  contract, 
per  Nelson,  Ch.  J. ;  23  Wend.  205,  206 ;  Opinion  of  Verplank 
&  Edwards,  23  ibid.  599 ;  Kearsey  v.  Pruyn,  7  Johns.  179 ; 
Striitton  V.  Herrick,  9  Johns.  366 ;  Griffin  v.  Home,  18  Johns. 
367 ;  Angell  &  Ames  on  Corp.  146  ;  New  York  Fire  Ins.  Co. 
Y.Ely,  6  Cowen,  568;  Gallini  v.  Laborie,  11  East,  180;  The 
Newburgh  Water  Power  Case,  2  J.  C.  R. ;  7  New  Hampshire 
Rep.  66.)    As  to  the  remedy  see  further,  Semple  v.  London  and 
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Birmingham  Rail  Road  Co.,  1  Railway  Cases,  133 ;  Great 
Western  R.  R.  Co.  v.  Tapster^  2  ibid.  691. 

II.  The  proper  parties  complainants,  are  not  before  the  court 

Ist  Because  John  B.  Coles  expressly  reserved  this  franchise 
to  himself  and  his  heirs.  {Nicol  ▼.  Trustees  of  Huntington^  1 
J.  C.  It  166 ;  a  particular  specification  will  exclude  things  not 
specified  ;  Grrant  v.  Chase,  17  Mass.  Rep.  443 ;  West  Boston 
Bridge  Y.  County  Commissioners,  .10  Pick.  272.) 

II.  Because  the  complainants  are  an  incorporation,  incorponu 
ted  under  an  act  of  the  legislature  of  1808. 

{Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344 ;  Rid- 
dle V.  Proprietors  of  Locks  on  Merrimack  River,. 7  Mass.  187 ; 
Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  71 ;  Russell  v.  Mc- 
CMlan,  14  Pick.  53 ;  Rex  ▼.  Baiey,  4  M.  &.  S.  265  ;  Angell  & 
Ames  on  Corp.  55.) 

ni.  The  Morris's  are  not  the  owners  of  the  new  bridge,  and 
therefore  not  liable.  (3  Kent,  5  Rd.  Lecture  63 ;  Bloodgood  v. 
Mohawk  and  Hudson  R.  R.  Co.,  18  Wend.  42;  Act  of  1837; 
Act  of  1840 ;  Steel  v.  Western  Inland  Lock  navigation  Co.^  2 
Johns.  286;  Cctse  v.  Thompson,  6  Wend.  634;  Rogers  v. 
BradshaWy  20  Johns.  738.) 

IT.  That  the  new  bridge,  being  used  for  a  purpose  not  known 
of  by  the  legislature,  at  the  time  the  act  of  1790,  was  passed,  and 
not  directly  conflicting  with  the  franchise  therein^  g^mted,  the 
owners  are  not  liable. 

(D  warns  on  Statutes,  Tit.  Construction ;  Charles  River  Bridge 
Case,  11  Peters,  420 ;  Dyer  ▼.  Tuscaloosa  Bridge,  2  Porter's 
Alab.  Rep.  296 ;  Tucahoe  Canal  Co.  v.  Thicahoe  Rail 
Road,  11  Leigh,  42 ;  Cayuga  Bridge  Co.  v.-  Magee,  2  Paige, 
116;  Sprague  r.  Birdsall,  2  Cowen,  419;  Mohawk  Bridge 
Co.  V.  Utica  4*  Schenectady  R.  R.  Co.,  6  Paige,  564 ;  3  Kent, 
469,  6  Ed. ;  Rogers  v.  Bradshaw,  20  Johns.  736 ;  United 
States  V.  Kimball,  Law  Reporter  for  May,  1844,  per  Judge 
tSprague,  confirmed  by  Judge  Story ;  also  S.  P.  by  Judge  Conk- 
ling  ;  Rex  V.  Handy,  6  T.  R;  286.) 

y.  The  complainants  having  allowed  the  Harlem  R.  R.  Com- 
pany to  expend  a  large  sum  of  money,  without  objection,  under 
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the  act  of  1840,  are  estopped  from  setting  up  a  claim  for  dam- 


{Earl  of  Ripon  v,  Hobart^  3  Mylne  and  Keen,  169 ;  JStr- 
.  mingham  Canal  Co.  v.  Loyd^  18  Yes.  516 ;  6  Paige,  654,  663 ; 
Scudder  v.  Trenton  and  Delaware  Falls  Co.j  Saxton's 
Ch.  R.  694,  N.  J. ;  Reid  v.  Gifford,  6  J.  C.  R.  19 ;  Storms  v. 
Mann^  4  ibid.  26 ;  PiUsworth  v.  Hoptofn^  6  Yesey,  61 ;  Van 
Bergen  v.  Van  Bergen^  3  J.  C.  R.  287 ;  Greenhaffv.  Manches- 
ter and  Birmingham  Rail  Road  Co.^  1  Railw.  Cases,  68 ;  11- 
lingworth  v.  Manchester  and  Leeds  Kail  Road  Co.j  2  ibid, 
209.) 

YI.  The  evidence  shows  tliat  the  bridge  has  been  only  used 
by  the  cars  belonging  to  the  Harlem  Rail  Road  Company,  and 
the  inhabitants  of  Morrisauia. 

YII.  That  the  inhabitants  within  the  limits  of  Harlem,  as  it 
was  in  1790,  are  entitled  to  cross  said  bridge.  (See  Old  Harlem 
Patent.) 

YIIl.  There  is  no  equity  in  the  bill.  (4  Bacon's  Abrid.  p.  164, 
Title,  Franchise ;  3  Black.  Com.  219 ;  Yard  v.  Ford,  2  Saund. 
172;  Blissett  t.  Hart,  Willes,  612;  Tripp  v.  Frank,  4  T. 
R.  666 ;  Eden  on  Inj.  271 ;  Lessees  of  the  Dean  and  Chapter 
of  Durham,  I  Yes.  Sen.  476 ;  Prince  v.  Lewis,  5  Barn.  &  CressL 
363 ;  The  King  v.  Pease,  4  Barn.  &  Adolph.  17 ;  Boston  Water 
Power  Co.  v.  The  Boston  and  Worcester  Rail  Road  Corpora- 
tion, 23  Pick.  360.) 

There  is  no  instance  of  the  court  holding  a  nuisance  without 
a  trial.  (18  Yes.  220;  New  York  Legal  Observer,  May,  1846, 
p.  26 ;  Bonaparte  v.  Camden  and  Amboy  R.  R.  Co.,  1  Bald.  C. 
C.  R.  2U5.) 

G.  W.  Morris,  in  person,  and  for  Richard  V.  Morris,  William 
H.  Morris,  Henry  Morris  and  Richard  L.  Morris,  argued  upon 
the  following  points : 

I.  The  remedy  prayed  for  in  the  bill  of  complaint  in  this 

eause  is  not  the  proper  remedy,  and  the  court  of  chancery  has  no 

jurisdiction.    {Eckford  v.  Hood,  7  T.  R.  620 ;  Hinsdale  v.  Lar- 

ned,  16  Mass.  66 ;  Almy  v.  Harris,  6  Johns.  176 ;  6  Paige, 
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665 ;  3  ibid.  213 ;  9  Wend.  670  ;  18  Yes.  616 ;  1  Metcalf,  216 ; 
3  Bl.  Com.  437 ;  3  Woodd.  Lect.  83 ;  Jacob's  Law  Diet.  Tit* 
Account.) 

II.  The  proper  parties,  complainants,  are  not  before  the  courts 

1.  Because  John  B.  Coles  expressly  reserved  this  franchise  to 
himself  and  his  heirs — his  heirs  must  sue. 

2.  Because  the  complainants  are  an  iucorporation,  incorporated 
under  an  act  of  the  legislature  in  1808. 

III.  That  the  Morris's  are  not  the  owners  of  the  new  bridge, 
and  are  therefore  not  liable.  {People  v.  Rensselaer  and  Sara^^ 
toga  R.  R.  Co.,  15  Wend.  114.) 

IV.  That  the  new  bridge  being  used  for  a  purpose  not  known 
of  by  the  legislature  at  the  time  the  act  of  1790  was  passed,  and 
not  directly  conflicting  with  the  franchise  therein  granted,  the 
owners  are  not  liable.  (Charles  River  Bridge  Case,  11  Peters 
R. .) 

V.  The  complainants  having  allowed  the  Harlem  Rail  Road 
Company  to  expend  a  large  sum  of  money  without  objection, 
under  the  act  of  1840,  are  estopped  from  setting  up  a  claim  (ot 
damages. 

VI.  The  evidence  shows,  that  the  bridge  has  been  only  used 
by  the  cars  belonging  to  the  Harlem  Rail  Road  Company,  and 
the  inhabitants  of  Morrisania. 

VII.  That  the  inhabitants  within  the  limits  of  Harlem,  as  it 
was  in  1790,  are  entitled  to  cross  said  bridge. 

VIII.  There  is  no  equity  in  the  bill. 

JET.  M.  Morris,  for  the  defendant  Lewis  Morris,  relied  on  the 
points  made  by  Messrs.  Rutherfurd  and  G.  W.  Morris. 

The  Assistant  Vice-Chancellor.— All  the  defendants 
concur  in  making  various  objections  to  the  complainant's  right 
to  maintain  this  suit,  and  I  will  first  examine  those  objections 
without  stopping  to  inquire  which  of  the  defendants  has  omitted 
to  pave  the  way  for  them  in  his  answer. 

First.  It  is  said  that  John  B.  Coles  reserved  the  bridge  fran- 
chise in  his  conveyance  to  the  trustees,  in  1804. 

The  fact  is  clearly  otherwise.  The  franchise  reserved,  was 
that  of  erecting  and  maintaining  a  dam,  which  the  supreme  court 
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held,  in  the  quo  warranto  case  hereafter  referred  to,  was  entirely 
distinct  fronoi  the  erection  of  a  bridge.  And  the  whole  object  of 
the  grant,  was  to  convey  the  right  to  the  bridge  and  the  tolls. 

Second.  In  1808,  the  le^slature  passed  an  act  incorporating 
ihe  then  owners  of  the  Harlem  Bridge,  and  it  is  insisted  that  the 
corporation  alone  can  file  a  bill  in  respect  of  the  franchises  in 
question.  The  burthen  of  establishing  the  acceptance  of  the 
charter  Js  upon  the  defendants,  and  the  proof  falls  far  short  of 
making  it  out.  This  is  sufficient  to  dispose  of  the  point,  but  if 
the  testimony  were  much  stronger  to  prove  the  acceptance  of  the 
<2harter,  I  think  that  the  judgment  in  the  suit  of  the  People,  would 
be  decisive  in  the  complainants  favor.  The  People,  on  the  re- 
lation of  Thomas  C.  Taylor  and  others,  in  1836  filed  an  infor- 
mation, alleging  amongst  other  things,  that  these  complainants 
were  exercising  the  franchise  of  being  a  body  politic  and  corpo- 
rate by  the  name  of  the  Harlem  Bridge  Company,  having  usurped 
the  same,  and  calling  on  them  to  show  by  what  warrant  they 
claimed  to  use  and  exercise  such  franchise.  In  their  plea  to  the 
information,  the  now  complainants  alleged  that  they  never  used 
the  franchise  of  a  corporation.  Upon  this,  the  Attorney  General, 
in  behalf  of  the  people  took  judgment  of  preclusion.  These 
proceedings,  while  they  preclude  the  complainants  and  the  state 
from  setting  up  that  the  former  are  a  body  corporate,  ought  cer- 
tainly to  prevent  strangers  from  insisting  the  contrary,  in  a  case 
where  the  question  arises  collaterally. 

Third,  l^he  next  objection  led  to  the  taking  of  considerable 
testimony.  It  is,  that  the  complainants,  and  those  preceding 
them  in  the  ownership  of  the  bridge,  never  complied  with  the 
conditions  and  requirements  which  formed  the  consideration  of 
the  several  acts  of  the  legislature ;  and  that,  if  there  were  a  suf- 
ficient compliance  originally,  they  have  forfeited  their  right  to 
maintain  their  franchise,  by  neglecting  for  a  long  time  to  keep 
hp  the  bridge  and  its  appurtenances,  pursuant  to  the  terms  of 
those  acts. 

The  supreme  court  decided,  in  the  quo  warranto  case  before 
mentioned,  that  the  act  of  1795  modified  the  provisions  of  the 
act  of  1790,  in  respect  of  the  width  of  the  Harlem  Bridge,  and 
that  the  privilege  of  erecting  a  dam,  was  an  additional  granl^ 
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^hich  John  B.  Coles  might  either  exercise  or  omit,  without  af« 
fecting  his  right  to  build  the  bridge.  The  court  therefore  held, 
that  Coles  had  complied  with  the  conditions  of  the  grant  con* 
tained  in  the  acts  authorizing  the  bridge,  by  the  erection  of  one 
only  twenty-four  feet  wide,  although  it  did  not  rest  on  a  stone 
dam,  or  foundation.  It  appears  that  the  opening  for  vessels  and 
the  draw  over  the  same,  were  originally  made  of  the  size  pre* 
scribed  by  the  act  of  1790,  and  that  John  B.  Coles  executed  a 
bond,  in  conformity  to  the  sixth  section  of  the  act  of  1796. 

I  have  no  doubt,  therefore,  that  the  conditions  annexed  to  the 
franchise  in  the  acts  granting  the  same,  were  substantially  per* 
formed  by  Coles  and  his  associates,  and  that  they  became  duly 
invested  with  the  rights  and  privileges  conferred  by  those  actSL 

Before  investigating  the  grounds  upon  which  it  is  alleged  that 
the  owners  of  the  bridge  have  forfeited  their  franchise,  1  am  met 
with  a  preliminary  inquiry.  Can  these  defendants  be  permitted 
to  set  up  such  forfeiture  in  answer  to  this  suit  ? 

Admitting  for  the  sake  of  the  argument,  that  the  bridge  as  now 
maintained,  is  a  public  nuisance  on  account  of  its  obstruction  of 
the  navigation,  it  is  of  no  avail  to  the  defendants,  unless  they 
can  show  that  they  are  specially  injured  thereby.  Now,  it  is 
not  pretended  that  the  closing  of  the  opening  and  draw  entirely, 
would  affect  the  defendants  at  all.  As  a  nuisance  therefore,  they 
are  not  in  a  position  to  complain  of  the  bridge  in  a  civil  suit 

The  ground  taken  by  the  defendants  here,  is  not  analogous  to 
setting  up,  by  way  of  defence  to  an  action  for  tolls,  by  a  turn- 
pike or  bridge  company,  that  the  turnpike  or  bridge  is  out  of 
repair.  Such  a  defence,  while  it  shows  that  the  company  is  not 
entitled  to  recover  the  tolls,  does  not  interfere  with  the  company's 
title  to  its  franchise ;  and  in  a  suit  for  tolls  subsequently  due,  a 
judgment  against  the  company  in  a  former  suit,  would  not  pre- 
vent a  recovery.  The  defendant  would  be  compelled  to  prove 
a  defence,  as  if  no  former  suit  had  existed. 

It  cannot  be  shown  in  defence  to  the  suit  of  a  corporation,  that 
the  plaintiff's  have  forfeited  their  corporate  rights  by  misuser  or 
by  non-user. 

Advantage  can  be  taken  of  such  forfeiture,  only  on  process  oa 
behalf  of  the  state,  instituted  directly  against  the  corporation,  for 
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the  purpose  of  avoiding  the  charter  or  act  of  incorporation ;  and 
individuals  cannot  avail  themselves  of  it  in  collateral  suits,  until 
it  be  judicially  declared.  (Angell  &  Ames  on  Corporations, 
607 ;  2d  Ed.,  and  the  numerous  cases  there  cited.  Trustees  of 
Vernon  Society  v.  Hills,  6  Cowen,  23 :  Bank  of  Niagara  v. 
Johnson,  8  Wend.  645.) 

The  grants  to  Lewis  Morris  and  John  B.  Coles  by  the  legisla- 
ture, were  as  much  a  franchise  as  is  the  power  to  act  as  a  body 
corporate ;  and  must  be  forfeited  judicially,  before  individuals 
can  avail  themselves  of  any  misuser  or  omission  to  keep  up  their 
bridge  in  the  manner  prescribed  by  law.  As  to  the  nature  of 
the  grant,  if  any  reference  be  necessary,  see  3  Kent's  Comm. 
458,  and  Thompson  v.  The  PeopUy  (23  Wend.  579,  580,  696, 
per  Verplanck,  Senator.) 

It  is  therefore  foreign  to  this  case,  to  examine  the  alleged 
omissions  of  the  complainants  to  keep  up  their  bridge,  and  the 
opening  and  draw  in  the  same,  in  the  manner  required  by  the 
licts  authorizing  its  erection. 

Fourth.  It  is  insisted  by  some  of  the  defendants,  that  the  com- 
plainants, if  they  have  any  remedy,  are  restricted  to  the  action  oif 
debt  given  by  the  second  section  of  the  act  of  1790,  against  the 
owners  of  any  bridge  or  vessel  interfering  with  the  enjoyment  of 
their  franchise. 

One  answer  to  this  is,  that  the  owners  of  the  obnoxious  bridge 
being  a  body  corporate,  no  suit  could  be  maintained  against  them 
in  a  justice's  court  at  the  time  this  cause  was  commenced. 

The  case  of  Livingston  and  Fulton  v.  Van  Ingen  and  others^ 
(9  Johns.  507,  562,  569,  &c.  585,  &c.)  decides  that  the  parties  in 
possession  of  an  exclusive  right  or  privilege  granted  by  a  statute, 
are  entitled  to  an  injunction  to  restrain  others  from  infringing  that 
right,  although  the  statute  imposed  various  forfeitures  on  persons 
so  offending. 

This  principle  is  sufficient  to  sustain  the  bill  in  its  chief  ob- 
ject, if  the  right  claimed  by  it  be  found  to  exist  in  the  complain- 
ants ;  and  as  it  may  prove  unnecessary  to  pursue  the  inquiry  in 
respect  of  the  claim  made  for  an  account,  I  will  waive  it  for  the 
present. 

The  other  reasons  assigned  for  the  objection  of  want  of  equity 
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in  the  bill,  will  be  examined  hereafter,  if  there  remain  any  ne- 
cessity for  looking  into  them,  after  disposing  of  the  more  impor- 
tant points  in  the  cause. 

Next,  as  to  the  right  ^of  Lewis  Morris,  Gouverneur  Morris  and 
others,  to  erect  the  bridge  which  is  the  subject  of  complaint. 

This  is  abundantly  established  by  the  grant  in  the  Morrisania 
patents  of  1676  and  1697,  the  express  reservation  in  the  act  of 
1790,  authorizing  the  bridge  of  the  complainants,  and  the  statute 
passed  May  16,  1837,  enacting  that  the  inhabitants  of  Morris* 
ania  might  build  a  free  bridge  for  their  private  use  across  the 
Harlem  River,  between  Harlem  and  Morrisania. 

Indeed,  this  right  is  not  seriously  disputed  by  the  complainants, 
although  they  contend  that  the  expensive  bridge  which  was 
erected  by  the  Morris's,  was  really  intended  for  the  use  to  which 
it  has  been  subsequently  appropriated.  As  to  this,  without  no- 
ticing its  materiality,  it  suffices  to  say  that  whatever  those  gen- 
tlemen might  have  hopedy  they  could  not  have  relied  upon 
transferring  it  to  the  Harlem  Rail  Road  Company,  for  that 
corporation  was  not  then  empowered  to  cross  the  Harlem  River. 

I  have  now  come  to  the  grave  and  very  important  question, 
presented  by  the  pleadings,  viz.,  the  right  of  the  Harlem  Rail 
Road  Company,  to  purchase  the  bridge  built  by  the  Messrs. 
Morris's  and  to  use  it  for  the  purposes  of  their  railway. 

The  charter  of  this  company,  passed  in  1831,  authorized  it  to 
construct  a  rail  road  from  Twenty-third  street  in  the  city  of  New 
York  to  the  Harlem  River,  at  any  point  between  the  Third  and 
Eighth  Avenues.  (Laws  of  1831,  Ch.  263,  p.  323.)  Tlie  rail 
road  was  laid  out  upon  the  line  of  the  Fourth  Avenue,  and  prior  to 
1840,  was  finished  and  in  active  operation  from  the  City  Hall  to 
the  termination  of  the  Fourth  Avenue,  at  rhe  southerly  side  of 
the  Harlem  River,  directly  at  the  point  where  the  Morrisania 
bridge  crossed  the  river. 

In  1832,  the  New  York  and  Albany  Rail  Road  Company  was 
incorporated,  authorizing  a  railway  from  the  city  of  New  York 
(commencing  where  the  Fourth  Avenue  terminates  at  the  Har- 
lem River,)  to  the  city  of  Albany.  (Laws  of  1832,  Ch.  162,  p. 
258.) 

In  1836,  this  charter  was  amended,  and  the  company  empow- 
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ered  to  extend  their  rail  road  into  the«city  ot  New  York;  but 
nothing  in  the  act  was  to  be  so  construed  as  to  infringe  such 
rights  and  privileges  as  the  Harlem  Bridge  Company  possessed 
by  virtue  of  any  statute.  The  act  authorized  the  company  to 
construct  their  road  across  any  streams  which  it  might  intersecti 
except  the  Hudson  River.  (Laws  of  1836,  Ch.  268,  p.  373.) 
The  same  power  was  conferred  by  the  original  act -of  incorpora-r 
tion  in  1832. 

On  the  7th  of  May,  1840,  an  act  was  passed,  which  authorized 
the  Harlem  Rail  Road  Company  to  construct  a  rail  road  through 
the  county  of  Westchester,  commencing  at  the  Harlem  River, 
and  extending  northwardly  to  meet  the  New  York  and  Albany 
Rail  Road  Company,  with  a  branch  to  the  line  of  the  state  of 
Connecticut.  The  act  authorized  the  Harlem  Rail  Road  Com- 
})any  to  construct  a  bridge  across  Harlem  River,  in  order  to  con- 
nect their  road  as  then  built,  with  the  extension  permitted  by  that 
act.  The  second  section  provided  ihat  the  company  should  pos- 
sess all  the  powers,  and  be  subject  to  all  the  restrictions,  that  are 
coutained  in  the  several  acts  authorizing  the  construction  of  The 
New  York  and  Albany  Rail  Road  Company,  and  prohibited  them 
from  using  any  part  of  the  road  of  the  Westchester  Turnpike 
Company,  except  upon  making  compensation.  (Laws  of  1840, 
Ch.  242,  p.  190.)  Aside  from  the  principal  question  involved,  it 
is  contended  that  inasmuch  as  the  inhabitants  of  Morrisania 
could  build  a  bridge  for  no  other  purpose  than  for  their  exclusive 
private  use,  they  could  not  erect  one  for  sale :  No  purchaser 
could  acquire  a  right  to  appropriate  the  bridge  when  built,  to 
any  other  use  than  that  of  those  inhabitants :  Therefore  the  Har- 
lem Rail  Road  Company  have  acquired  no  title  to  the  bridge  by 
their  purchase  from  the  Morris's,  and  have  no  right  to  use  it  or 
to  suffer  it  to  be  used,  for  any  purpose  except  the  private  use  of 
the  inhabitants  of  Morrisania. 

This  argument  might  be  indisputable  if  it  were  applied  to  an 
ordinary  purchaser,  or  to  a  corporation  having  no  authority  to 
carry  a  rail  road  over  the  Harlem  River.  But  these  defendants 
were  expressly  authorized  to  cross  the  river  with  their  railway 
in  order  to  connect  it  as  then  built,  with  the  Westchester  exten- 
sion* 
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They  were  also  empowered  to  purchase  any  lands  or  real  es* 
tate,  which  were  necessary  for  the  construction  of  their  road,  and 
if  the  owners  were  unwilling  to  sell,  the  company  could  take 
such  lands,  on  making  compeusadon  in  the  mode  pointed  out  by 
the  charter. 

The  bridge  of  the  Morris's  stood  at  the  very  spot  where  the 
defendants  were  required  by  the  act  of  184Q,  to  cross  the  river  to 
continue  their  rail  road.  Its  materials  and  superstructure  were 
the  private  property  of  the  Morris's,  although  subject  to  the  pri- 
vate use  of  the  other  inhabitants  of  Morrisania.  The  company 
had  an  undoubted  right  to  take  the  bridge,  whether  the  Morris's 
were  willing  or  not,  on  making  to  them  compensation  for  its 
value,  and  making  a  suitable  provision  for  the  use  of  it  by  them 
and  the  other  inhabitants  entitled  to  its  benefit.  Under  these 
circumstances,  it  appears  to  me  that  nothing  can  be  plainer  than 
that  the  company  had  a  perfect  right  to  buy  the  bridge  for  the 
use  of  their  rail  road. 

So  far  as  the  navigation  of  the  river  was  concerned,  it  was 
far  better  for  the  public  interest  that  there  should  be  but  one 
bridge,  for  the  use  of  both  the  rail  road  and  the  inhabitants  of 
Morrisania ;  and  in  respect  of  the  complainants,  it  was  no  worse 
for  them,  but  rather  the  contrary,  because  the  use  of  the  bridge 
by  the  railroad,  would  unavoidably  interfere  with  its  free  and 
unrestricted  use  by  the  ordinary  travel  of  the  country. 

The  complainants  insist  further,  that  the  act  of  1840,  authori- 
zing the  Harlem  Rail  Road  Company  to  build  a  bridge  across 
the  river,  is  a  violation  of  the  franchise  vested  in  them,  and  as 
against  them,  is  entirely  nugatory.  They  do  not  deny  the  power 
of  the  legislatuje  to  authorize  the  company  to  build  such  a  bridge, 
but  they  contend  that  the  legislature  itself  could  authorize  it, 
only  upon  making  proper  compensation  to  them  for  the  conse- 
quent injury  to  their  franchise. 

These  positions  were  very  ably  and  earnestly  argued  by  the 
learned  counsel  for  the  complainants';  but  in  the  present  state 
of  the  law  on  the  subject,  as  established  in  this  court,  it  would 
be  quite  superfluous  for  me  to  enter  into  an  elaborate  discussion 
of  the  momentous  principles  involved  in  its  consideration,  or  to 
examine  critically  the  force,  extent  and  authority  of  the  leading 
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case  relied  on  by  the  defendants.     {Charles  River  Bridge  v. 
Warren  Bridge,  11  Peters,  420.) 

In  The  Mohawk  Bridge  Company  v.  7%6  Utica  and  Sche- 
nectady Rail  Road  Company^  (6  Paige,  654,)  the  complainant's 
charter  prohibited  others  from  establishing  a  ferry  within  one 
mile  from  their  toll  bridge.  The  defendants  were  authorized  to 
construct  a  railway  from  Schenectady  to  Utica,  which  gave  them 
the  right  to  build  a  bridge  across  the  Mohawk  River  for  the  pas- 
sage of  their  engines  and  cars,  and  they  commenced  building  it 
about  a  hundred  rods  distant  from  the  plaintiff's  bridge.  The 
latter  thereupon  applied  for  an  injunction,  alleging  amongst  other 
grounds,  that  the  rail  road  would  divert  the  travel  from  their  toll 
bridge,  and  thus  interfere  injuriously  with  the  exclusive  privi- 
lege secured  to  them  by  their  charter.  The  chancellor  declared 
his  opinion,  that  the  charter  of  the  Mohawk  Bridge  Company 
did  not  deprive  a  future  legislature  of  the  right  to  authorize  the 
erection  of  another  bridge  within  the  prescribed  limits,  when- 
ever the  public  good  should  appear  to  require  it ;  much  less  was 
the  legislature  deprived  of  the  power  to  provide  for  the  convey- 
ance of  freight  or  passengers  from  one  part  of  the  state  to  anotheri 
by  an  improvement  which  was  entirely  unknown  at  the  time 
when  the  grant  to  the  bridge  company  was  made.  And  if  that 
grant  had  in  (erms,  given  to  the  corporation  the  exclusive  right  of 
erecting  a  toll  bridge  across  the  river  at  Schenectady,  this  sub- 
sequent grant  to  the  rail  road  company  to  cross  the  river  wiUi 
their  railway  from  Schenectady  to  Utica,  and  to  transport  pas- 
sengers thereon  in  the  course  of  their  business  in  the  conveyance 
of  travellers  from  one  place  to  another,  would  not  have  been  an 
infringement  of  the  privileges  conferred  by  such  prior  grant ,-  as 
the  rail  road  bridge  would  not  be  a  toll  bridge,  within  the  intent 
and  meaning  of  the  grant  to  the  first  company.  The  motion  for 
the  injunction  was  denied  on  another  ground,  but  it  is  evident 
that  the  chancellor  would  have  denied  it  for  the  reasons  just  sta- 
ted, if  no  other  had  existed. 

More  recently,  in  the  case  of  The  Oswego  Falls  Bridge  Co. 
V.  Fish  and  others,  decided  May  25th,  1846,(a)  the  bill  was  filed 
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to  restrain  the  defendants  from  erecting  a  free  bridge  across  the 
Oswego  River,  between  the  falls  and  the  north  line  of  the  village 
of  Fulton,  which  they  were  authorized  to  do  as  commissioners, 
by  an  act  of  the  legislature  passed  in  1838.  (Laws  of  1838, 
Chapt.  254,  p.  240.)  The  complainants  toll  bridge  across  the 
Oswego  River,  terminated  about  the  centre  of  the  village  of 
Fulton,  and  the  defendants  had  laid  out  the  free  bridge  so  that  it 
would  terminate  within  the  village,  near  to  the  toll  bridge.  The 
act  authorized  the  commissioners  to  purchase  and  repair  the  Os- 
wego Falls  bridge,  instead  of  building  a  new  bridge,  if  in  their 
opinion,  the  public  interest  would  be  best  promoted  thereby. 
The  charter  of  the  Oswego  Falls  Bridge  Company,  (Laws  of 
1824,  ch.  293,  p.  351.)  authorized  them  to  erect  a  bridge  over  the 
Oswego  River,  and  to  receive  tolls  in  the  usual  manner.  Yice 
Chancellor  Gridley  of  the  fifth  circuit,  dismissed  the  bill.  The 
complainants  appealed,  and  the  chancellor  affirmed  the  decree. 
In  his  decision,  he  says,  "  The  only  question,  therefore,  is  whe- 
ther the  legislature  had  the  right  to  authorize  the  erection  of  a 
free  bridge  across  the  Oswego  River,  so  near  to  the  bridge  which 
the  complainants  had  erected  under  their  charter,  as  to  diminish 
their  tolls  and  materially  impair  the  profits  of  the  company.  I 
had  occasion  to  consider  the  power  of  the  legislature  in  this  re- 
spect, incidentally,  in  the  case  of  The  Mohawk  JBtidge  Co.  v. 
The  Utica  and  Schenectady  R.  R.  Co.,  (6  Paige's  Rep.  554,) 
and  I  then  came  to  the  conclusion  that  the  grant  to  a  corporation 
to  erect  a  toll  bridge  across  a  river,  without  any  restriction  of  the 
power  of  the  legislature  to  grant  a  similar  privilege  to  others, 
would  not  deprive  a  future  legislature  of  the  power  to  authorize 
the  erection  of  another  bridge,  which  would  divert  a  portion  of 
the  travel  from  the  bridge  which  had  been  previously  erected. 
Since  that  decision,  we  have  been  furnished  with  the  reported 
case  of  the  Charles  River  Bridge  Co.  v.  The  Proprietors  of 
the  Warren  Bridge,  (11  Peter's  R.  420,)  decided  by  the  supreme 
court  of  the  United  States,  a  few  months  before.  That  case 
cannot  be  distinguished  in  principle  from  the  preseut;  and  as 
the  question  was  fully  considered  there,  in  the  very  able  opinion 
of  Chief  Justfce  Taney,  who  delivered  the  judgment  of  the  court, 
it  would  be  useless  to  go  over  the  same  ground."    The  same* 
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point  apparently,  was  decided  by  the  Chancellor,  in  the  case  of 
Meads,  Receiver  ^c.  v.  WardeU^  April  2,  1844,  (4th  Barbour's 
Notes  of  Chancellor's  Decisions,  p.  14,)  where  the  exclusive  right 
was  set  up  in  respect  of  a  ferry. 

The  second  section  of  the  act  of  1790  for  building  the  Harlem 
bridge,  provides,«that  it  shall  not  be  lawful  for  any  person  or 
persons  whatsoever,  to  erect  any  other  bridge  over  or  across  the 
Harlem  River  to  Morrisania,  or  to  keep  any  vessel  to  ferry  any 
person  across  the  river  from  Morrisania  to  Harlem,  except  tot 
the  private  use  of  the  inhabitants  of  those  townships.  And  the 
complainants  insist,  (to  repeat  their  point,)  that  this  is  a  grant 
and  covenant  on  the  part  of  the  legislature,  that  it  will  not  permit 
any  person  except  those  inhabitants,  to  erect  any  bridge  or  ferry, 
and  those  could  erect  one  for  their  private  use  only.  That  the 
grant  was  by  its  terms  exclusive,  and  if  it  were  not  so  expressed, 
the  grant  of  tolls  necessarily  excluded  all  competition  which 
would  diminish  the  tolls ;  and  it  was  not  in  the  power  of  the 
legislature,  afterwards  to  make  a  grant  which  would  impair  the 
full  enjoyment  of  the  franchise  conferred  on  the  bridge,  and  any 
such  grant  would  be  void  under  the  constitution  of  the  United 
States,  as  impairing  the  obligation  of  the  contract  made  by  the 
state  with  the  Harlem  Bridge  Company. 

As  to  these  positions  of  the  complainants,  the  Charles  River 
Bridge  case,  with  that  of  the  Stourbridge  Canal  Company  v. 
Whaley,  (2  Barn.  &  Ad.  792,)  is  decisive  against  any  implica- 
tion of  an  exclusive  right,  when  the  charter  is  silent  on  the  sub- 
ject ;  and  the  decisions  of  the  chancellor  to  which  I  have  referred, 
appear  to  me  to  be  equally  conclusive  against  any  restriction  of 
the  power  of  the  legislature  to  charter  a  new  toll  bridge,  or  to 
authorize  a  free  bridge,  in  competition  with  that  allowed  across 
the  Harlem  River  by  the  act  of  1790.  Other  cases  to  the  same  i 
effect,  will  be  noticed  hereafter.  The  act  of  1790  does  not  de^ 
Clare  that  the  legislature  will  not  permit  another  bridge  to  be  ! 
erected.  Indeed,  the  declaration  inserted  in  the  second  section, 
-was  evidently  aimed  at  the  rights  which  it  was  supposed  the 
inhabitants  of  Morrisania  and  Harlem  might  claim  under  their 
old  patents,  rather  than  against  any  interference  by  others  with 
the  franchise  granted  to  the  bridge  company.    As  to  all  persons^ 
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Other  than  the  inhabitants  of  Morrisania  and  Harlem,  such  a 
provision  was  wholly  unnecessary,  because  no  one  could  set  up 
a  toll  bridge  or  ferry,  without  authority  from  the  state. 

The  case  of  The  Newburgh  Turnpike  Co.  v.  Millerj  (6  J.  C. 
R.  101,)  cited  by  the  complainants,  does  not  conflict  with  these 
▼lews.  There,  individuals  without  the  sanction  of  law,  laid  out 
a  road  and  built  a  bridge,  the  manifest  effect  of  which  was  to 
enable  travellers  to  evade  the  complainants  bridge  and  toll  gate ; 
and  the  chancellor  restrained  them  by  injunction. 

It  was  argued  on  the  part  of  the  defendants,  that  the  rail  road 
bridge,  used  merely  for  its  appropriate  purpose  of  passing  their 
locomotive  engines  and  trains  of  cars  across  the  Harlem  River, 
on  their  way  from  the  city  of  New  York  to  their  various  stop- 
ping places  in  Westchester  county ;  does  not  violate,  infringe,  or  ^ 
interfere  with,  the  franchise  granted  to  the  Harlem  Bridge  Com- 
pany by  the  act  of  1790.  There  is  undoubtedly  much  force  in 
this  argument.  The  rail  road  bridge,  as  such^  is  incapable  of 
being  used  for  the  passage  of  any  vehicle,  animal,  or  foot  pas- 
senger, for  whose  passage  the  complainants  are  entitled  to  re- 
ceive toll.  The  fact  that  the  rail  road  t^idge,  as  built  for  the 
private  use  of  the  inhabitants  of  Morrisania^  may  be  crossed 
by  such  vehicles,  &c.,  does  not  affect  the  consideration  of  this 
point. 

On  the  other  hand,  the  complainants  bridge  has  not  the  capac- 
ity to  pass  over  the  Harlem  River,  any  of  the  Rail  Road  Com- 
pany'^s -engines,  or  their  trains  or  cars  drawn  by  such  engines. 
And  if  the  ^complainants  were  to  lay  down  a  suitable  railway 
track,  and  strengthen  their  bridge  so  that  the  engines  and  trains 
lOf  the  defendants  might  cross  it,  there  is  nothing  in  their  charter 
which  would  warrant  them  in  exacting  toll  from  the  defendants. 
{Stourbridge  Canal  Go.  v«  Whaley,  above  cited.)  This  demon- 
strates that  the  franchise  granted  to  the  defendants,  is  not  the 
same  as  that  vested  in  the  complainants ;  nor  is  theie  such  a 
similarity  between  them  as  renders  the  one  an  interference  with 
the  other,  in  the  sense  in  which  a  new  bridge  or  a  ferry  inter- 
feres with  a  prior  one  established  at  the  same  point. 
I  The  influence  of  the  rail  road  on  the  ^complainants  profits  from 
(iheir  bridge,  is  more  analogous  to  that  which  has  been  effected 
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in  respect  of  many  branches  of  business,  bv  the  astonishum  im- 1 
provements  of  the  last  thirty  years.  The  Erie  canal  broke  up 
and  destroyed  the  long  lines  of  heayy  teams  which  formerly 
monopolized  the  transportation  west  of  Albany  ;  and  diminished 
more  than  one-half,  the  profits  of  the  turnpike  companies  be- 
tween Albany  and  Canandaigua.  The  line  of  rail  roads  which 
succeeded,  droye  from  the  road  the  throng  of  stage  coaches,  which 
were  profitably  employed  in  the  conveyance  of  passengers  to  and 
from  the  great  west.  Yet  neither  the  army  of  teamsters  thrown 
out  of  business,  nor  the  turnpike  corporations,  ever  claimed  com- 
pensation from  the  state  in  respect  of  the  Erie  canal ;  nor  did 
the  stage  owners  claim  redress  against  the  rail  road  companies, 
which  destroyed  their  business,  and  diminished  one-half,  the 
yalue  of  their  capital.  If  it  be  answered,  that  most  of  these 
were  mere  individuals,  or  the  enterprises  of  men  associated  to- 
gether, and  not  basking  in  the  sunshine  of  legislative  privilege ; 
I  reply,  that  the  turnpike  companies  were  corporations,  and  that 
the  others  invested  capital  in  a  business,  qucLsi  public,  and  ac- 
quired a  yaluable  good  will  in  their  pursuits,  with  as  much  claim 
on  the  favor  and  protection  of  the  state,  as  the  builders  of  the 
Harlem  bridge ;  with  this  diflerence  only,  that  the  latter  had  no 
right  to  set  up  their  bridge  without  the  permission  of  the  state, 
wh  le  the  pursuits  of  the  f6rmer  were  open  to  all. 

If  then  the  progressivje  spirit  of  the  age,  have  developed  and 
matured  a  mode  of  conveying  passengers  and  freights,  from  place 
to  place,  across  rivers  and  over  morasses,  which  was  unknown 
in  1790 ;  can  there  be  any  doubt  that  the  legislature,  in  the  ex- 
ercise of  its  sovereign  duty  to  provide  ways  for  the  use  of  the 
people,  may  authorize  the  construction  and  use  of  such  new  in- 
vention, although  the  necessary  consequence  may  be,  that  the 
prior  modes  of  conveyance  will  be  superseded,  and  those  who 
were  profitably  engaged  in  their  pursuit,  will  be  subjected  to  the 
loss  of  their  business  and  capital  ?  I  think  the  right  and  the 
duty  of  the  legislature  in  such  a  case,  is  too  clear  to  be  question- 
ed ;  and  that  those  who  were  enjoying  franchises  previously  con- 
ferred, which  are  thereby  rendered  worthless,  stand  in  no  worse 
position  and  are  no  more  entitled  to  sympathy  or  compensation, 
ihan  the  numerous  classes  of  mechanics  and  other  individuals, 
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\Awho  are  daily  subjected  to  great  losses  and  sacrifices,  by  new 
r^  uinven  lions  and  improvements,  superseding  and  destroying  those 
^  in  profitable  use. 

An  analogous  case  in  our  own  courts  is  that  of  Lansing  v. 
Smith  and  others^  (8  Cowen,  146,  affirmed  in  4  Wend.  9,)  where 
the  wharves  of  the  owners  of  lots  in  the  city  of  Albany,  were 
rendered  almost  valueless,  by  the  erection  of  the  Albany  pier, 
under  an  act  of  the  legislature. 

Previous  to  the  decision  of  the  Charles  River  Bridge  case,  the 
supreme  court  of  New  Hampshire  held  that  the  grant  of  a  ferry, 
did  not  prevent  the  legislature  from  granting  to  another  person, 
the  exclusive  right  of  erecting  a  toll  bridge  within  certain  limits, 
which  included  the  place  where  the  ferry  was  situated.  And 
the  court  expressed  their  opinion,  that  were  there  no  terms  of  ex- 
clusion in  the  grant  of  the  bridge,  another  bridge  might  be  au- 
thorized within  the  same  limits.  There  being  an  exclusive  grant 
of  the  bridge  in  that  case,  the  court  decided  that  the  legislature 
could  not  authorize  the  erection  of  another  bridge,  without  pro- 
vision fo)r  the  compensation  of  the  first  granted.  {Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  Rep.  35,  69.) 

And  the  supreme  court  of  Alabama  had  held  in  1836,  that  the 
grant  of  a  ferry,  where  it  was  not  exclusive,  did  not  prevent  the 
legislature  from  chartering  a  toll  bridge  near  the  ferry,  without 
making  any  provision  for  compensation  to  the  owner  of  the 
ferry.  {Dyer  v.  Tuscaloosa  Bridge  Company,  2  Porters  R. 
296.) 

Subsequent  to  the  case  of  Charles  River  Bridge,  the  court  of 
appeals  in  Virginia,  unanimously  held  that  a  monopoly  cannot 
be  implied,  from  the  grant  to  construct  a  work  of  public  improve- 
ment and  to  take  the  profits ;  to  give  such  monopoly,  there  must 
be  an  express  provision  in  the  act  or  charter,  whereby  the  legis- 
lature restrains  itself  from  granting  charters  for  rival  and  com- 
peting works.  And  the  court  applied  the  doctrine  in  a  suit  by  a 
canal  company,  against  a  company  subsequently  chartered  to 
construct  a  rail  road  along  the  same  valley.  ( Tuckahoe  Canal 
Company  v.  Tuckahoe  Rail  Road  Company,  11  Leigh's  R. 
42,  69,  73.) 
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Such  being  the  established  Jaw  on  the  subject,  I  must,  on  both 
grounds,  decide  against  granting  to  the  complainants  any  relief 
founded  upon  the  assumption  that  the  Harlem  Rail  Road  Com- 
pany have  no  right  to  maintain  the  bridge  in  question  across  the 
Harlem  River,  for  the  use  of  their  rail  road. 

There  remains  another,  though  very  inferior  ground  of  relief 
set  up  in  the  bill,  which  is  reposed  on  the  alleged  misuser  of  the 
bridge  by  the  defendants,  by  permitting,  or  by  their  negligence 
suffering,  persons  who  had  no  right,  to  pass  over  the  bridge,  and 
thereby  evade  the  payment  of  the  tolls  to  which  the  complain- 
ants were  entitled. 

.  I  do  not  think  that  there  can  be  any  account,  in  connection 
with  this  injury  alone.  There  is  no  pretence  that  the  defendants 
have  received  any  | money  from  persons  who  have  evaded  the 
toll  bridge.  They  have  no  right  to  receive  compensation  for 
crossing  the  rail  road  bridge,  and  they  have  not  claimed  any 
such  right. 

The  injury  to  the  complainants,  is  one  in  the  nature  of  dam- 
ages. The  remedy  provided  by  the  second  section  of  the  act  of 
1790,  gives  a  penalty  which  a  court  of  equity  will  not  enforce; 
and  they  can  have  no  redress  here,  except  as  incidental  to  some 
other  relief  which  this  court  has  jurisdiction  to  grant.  Still  if  it 
shall  appear  that  they  are  entitled  to  an  injunction  on  this  branch 
of  their  case,  it  will  then  be  proper  to  direct  an  account  of  what 
they  might  have  received  in  tolls,  but  for  the  acts  br  omissions  of 
the  defendants. 

Aa  to  the  remedy  by  injunction,  1  am  satisfied  that  the  un- 
authorized use  of  the  rail  road  bridge  alleged  in  the  bill,  consti- 
tutes such  a  nuisance  to  the  complainants  in  the  enjoyment  of 
their  franchise,  tliat  they  are  entitled  to  an  injunction  to  restrain 
it  in  future. 

The  rightful  use  of  the  bridge,  is  restricted  by  law  to  the  pur- 
poses of  the  rail  road,  and  the  private  use  of  the  inhabitants  of 
Morrisania.  The  act  of  1837  jiermitting  its  erection,  provided 
that  it  should  be  used  in  conformity  with  the  right  reserved  to 
those  inhabitants  in  the  act  of  1790,  granting  the  complainants 
bridge,  and  not  otherwise.  Thus  there  was  attached  to  the 
private  bridge,  the  reasonable  condition,  that  those  erecting  and 


664  OASES  IN  CHANCERY- 

Thompson  t.  The  N.  Y.  and  Harlem  Rail  Roflui  Company. 

maintaining  it  should  so  keep  and,  use  it,  that  it  should  not  in- 
terfere with  the  rights  and  privileges  vested  in  tiie  owners  of  the 
toll  bridge. 

If  it  be  made  to  appear  that  the  owners  of  the  Morrisania 
bridge,  have  failed  so  to  keep  and  preserve  the  same  from  being 
used  by  persons  not  authorized  to  use  it ;  the  difficulties  in  the 
way  of  ascertaining  and  proving  every  case,  or  even  a  consider- 
able  portion  of  the  instances,  of  such  improper  use  of  the  bridge 
and  the  great  facility  for  evading  the  complainants  bridge,  and 
the  excessive  injury  to  their  franchise  which  such  carelessness 
of  the  owners  of  the  other  bridge  may  occasion ;  furnish  abmid" 
ant  grounds  for  this  court  to  restrain  the  owners  by  injunction. 
The  complainants  right  being  undisputed,  the  case  falls  within 
the  ordinary  jurisdiction  of  the  court  against  nuisances. 

1  have  looked  into  the  testimony  relating  to  the  use  of  the  rail 
road  bridge  by  persons  not  authorized,  and  am  satisfied  that  the 
rail  road  company  have  not  exercised  that  diligence  to  prevent 
such  persons  crossing  their  bridge,  which  they  were  bound  to  do 
in  reference  to  the  complainants  franchise.  By  their  purchase  of 
a  bridge  already  built,  adapted  to  the  ordinary  travel  of  the  coun- 
try, they  became  liable  to  this  duty,  which  before  was  incumbent 
on  those  who  erected  it.  If  they  had  built  a  bridge  for  the  use 
of  their  rail  road  only,  it  would  have  had  no  floor  or  proper  con- 
veniences for  ordinary  travel,  and  they  would  not  have  been  sub- 
jected  to  this  burthen. 

There  is  nothing  in  the  case  however,  to  implicate  the  Mor- 
ris's in  this  disregard  of  the  complainants  rights.  Their  erection 
of  the  bridge,  and  their  sale  of  it  was  lawful ;  and  in  the  con- 
veyance to  the  rail  road  company,  they  stipulated  for  no  other  or 
further  use  of  the  bridge  for  ordinary  travel,  than  they  were  en- 
titled to  while  they  owned  it. 

And  the  testimony  does  not  prove  that  during  the  time  they 
owned  and  controlled  the  bridge,  there  was  any  use  made  of  it 
to  the  complainants  detriment,  or  that  they  were  negligent  in 
preventing  unauthorized  persons  from  travelling  over  it. 

The  complainants  having  failed  to  establish  any  ground  of 
relief  against  the  Messrs.  Morris's,  the  bill  as  to  them  must  be 
dismissed  with  costs. 
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As  Co  the  Harlem  Rail  Road  Company,  the  complaiDants  ap« 
pear  to  be  entitled  to  an  injunction,  restraining  the  company  du- 
ring the  residue  of  the  term  of  the  complainants  franchise,  from 
permitting  or  suffering  the  bridge  in  question  to  be  used  for  the 
passage  of  any  vehicles,  foot  passengers  or  animals,  for  the  pas- 
sage of  which  over  their  bridge  the  complainants  are  authorized 
to  demand  toll ;  or  for  any  purpose,  save  the  use  of  the  company's 
rail  road,  and  the  private  use  of  the  inhabitants  of  Morrisania. 

The  details  of  the  injunction  will  be  adjusted  on  settling  the  * 
decree ;  and  the  complainants  may  have  liberty  to  apply  on  the 
foot  of  the  decjree,  for  future  relief  in  case  the  injunction  be  vio- 
lated. 

I  will  also  dispose  of  the  question  of  costs  between  these  par- 
ties, to  this  time,  by  directing  that  neither  party  l^hall  recover 
costs  against  the  other.  The  complainants  have  shown  a  case 
for  relief,  though  they  have  failed  in  the  principal  object  of  their 
suit.  ' 

They  are  entitled  also  to  a  reference,  to  ascertain  what  tolls 
they  have  lost  since  the  rail  road  bridge  was  conveyed  to  the 
company,  in  consequence  of  the  neglect  or  omission  of  the  com- 
pany to  prevent  its  use  by  persons  who  were  not  authorized  to 
make  use  of  it  without  paying  toll  to  the  complainants.  But  I 
doubt  whether  this  right  to  a  reference,  will  pay  the  expense  of 
its  prosecution ;  and  I  will  direct  that  if  the  complainants  take  a 
reference  and  fail  to  make  out  a  demand  exceeding  $100,  they 
shall  pay  the  rail  road  company's  costs  of  the  reference  and  pro- 
ceedings thereon.  If  they  make  out  more  than  $100,  the  com- 
pany will  be  decreed  to  pay  the  amount  to  them,  with  the  costSi 
subsequent  to  the  entry  of  the  decree. 
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See  Will,  96,  S7. 


ACCIDENT. 
See  JcRiSDionoN,  6* 


ACCOUNT. 

In  A  salt  for  an  acootint  of  a  joint  adven- 
tare,  the  offers  to  account  made  by  ade- 
fendant  before  the  aoit,  do  not  prevent 
the  Qsoal  decretal  order  that  the  ac- 
coonte  be  taken.    Freeman  ▼.  Demintr, 

327 
See  EzsouTORs,  Ae. 

Landlord  and  Tcnant,  1,  3. 
Waste. 


ACQUIESCENCE. 
Sie  AeRBBMSNT,  3. 

ADMNISTRATORS. 
See    ExicuTOfts  and  Adminibtrators. 


ADMISSIONS. 
See  Etiobnon. 

ADVANCEMENT- 

See  Hotchpot. 

ADVERSE  POSSESSION. 
See  MoRTOAOK,  65. 

AGENT. 

See  Principal  and  Aocnt. 
Promissory  Notbs,  1  to  6. 
Salb,  1,3,  4. 

AGREEMENT. 

.  Where  M.  ownini;  lands  subject  to  a 
mortgage  which  he  had  assoroed  to  pay, 
sold  them  to  T.  who  assomed  to  pay 
the  mortgage,  and  aflerwards  on  his  iieg« 
lect  M.  was  eompelied  to  pay  it,  and 
thereupon  sought  to  foreclose  the  mort- 
gage for  hie  indemnity ;  Held,  that  M.'s 
right  to  foreclose  was  perfect  without 
an  assignment  of  the  bond  and  mort- 
gage ;  and  an  agreement  by  M.  to  for* 
bear  collection  on  reeeiTing  such  aaiigii- 
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ment,  was  withoat  consideration   and 
in?alid.    McLean  y.  TawUf  117 

9.  W.  being  indebted  to  £.  and  desiring 
forbearance,  procured  N.  to  advance 
his  secarities  to  E.  for  the  amount,  and 
W.  gave  to  N.  his  bond  for  the  same 
sum  and  transferred  divers  effects  to  N. 
The  bond  recited  the  transfer  of  the  lat- 
ter, and  stated  it  as  being  to  secure  the 
bond.  With  the  bond,  the  transfer  and 
the  effects,  W.  delivered  to  N.  a  letter, 
giving  a  history  of  the  transaction,  and 
stating  that  the  effects  were  transferred 
to  be  held  in  trust  for  the  payment  of 
N.'s  securities  to  E.  The  letter  was 
accepted  without  objection,  and  it  con- 
formed to  the  verbal  arrangement. 

Held,  1.  That  the  transfer  by  W.  td  N., 
the  bond,  and  W.'s  letter,  were  to  be 
construed  together,  as  if  their  terms  had 
been  brought  into  one  instrument,  exe- 
ecuted  by  the  parties. 

9.  That  the  letter  does  not  conflict  with  or 
detract  from  the  bond,  or  diminish  its 
force ;  although  both  derogate  from  the 
absolute  terms  of  the  transfer  executed 
toN. 

3.  That  the  letter  is  admissible  to  prove  a 
consideration  for  W.'s  transfer,  other 
than  that  mentioned  in  the  bond. 

4.  That  it  was  competent  fos  W.  to  file  a 
bill  against  N.  and  E.,  to  secure  from 
loss,  the  property  assigned  to  N.,  and 
for  an  account.     Shaw  v.  Leavitt,   163 

3.  Commissioners  in  partition,  who  at  the 
same  time  were  admeasuring  dower  in 
the  same  lands  under  an  order  of  thq 
surrogate,  in  dividing  the  lands  between 
three  tenants  in  common,  after  assigning 
dower  to  the  widow,  allotted  the  residue 
to  the  owners  in  such  manner  that  two 
of  them  took  their  shares  free  from 

•  dower ;  the  commissioners  intending  to 
set  off  to  the  third,  an  infant,  the  lands 
subject  tp  dower,  with  a  small  parcel 
besides;  and  that  arrangement  was 
agreed  to  by  one  of  the  owners  who 
was  an  adult,  and  by  the  guardians  ad 
Hteni^  of  the  two  other  owners  who  were 
infants.  By  their  report  of  the  parti- 
tion, the    commissioners    omitted    to 

-  mention  the  dower  lands,  or  to  allot  them 

-  !•  the  party  intended,  but  allotted  to  him 


merely  the  small  parcel  which  was  free 
from  dower  ;  and  the  report  was  eon- 
firmed,  a  judgment  entered  thereon,  and 
the  error  was  not  dtseovered  till  nearly 
thirty  years  afterwards,  the  widow  hav- 
ing survived  all  the  intervening  period. 
The  dower  lands  added  to  the  small 
parcel  made  that  share  equal  with  each 
of  the  other  shares  allotted  in  the  parti- 
tion. 
Held,  that  the  agreement  between  the 
adult  and  the^  guardians,  was  invalid, 
and  that  the  occupation  by  the  two  who 
received  their  full  shares,  and  the  sale 
of  such  shares,  were  not  a  ratification 
of  such  agreement,  oc^  an  acqoieecenee 
in  the  third  owner*s  right  to  the  dower 
lands.    Douglass  v.  Viele^  439 

4.  Where  a  debtor,  owing  a  mortgage 
debt  payable  in  small  annmd  instalments 
at  a  fnture  period,  on  the  application  of 
his  creditor,  advanced  to  the  latter 
fonrteen  hundred  dollars,  on  sn  agrear 
ment  that  he  would  apply  and  indorse 
two  thousand  one  hundred  dollars  as  a 
payment  on  the  mortgage,  and  the  cre- 
ditor receipted  that  sum  as  such  pay- 
ment : 

Held,  1.  That  there  was  no  loan  nor  any 
forbearance,  directly  or  indirectly,  by 
the  debtor  to  the  creditor,  and  that  the 
agreement  was  not  usurious. 

2.  That  the  agreeinent  was  supported  by 
a  valid  and  sufficient  consideration,  and 
was  not  unconscionable.  Righter  ▼. 
Sudl,  608 

See  Corporations,  11, 19, 13. 

DOWBR,  3. 

Iktbrbst,  1  to  3. 

LAin>ix>RD  AHD  Tenaht,  1,  9. 

MORTOAOB,  38  to  40. 

Specific  PiaroRiiAaoB. 


AMENDMEIIJT. 

iSMPRACTI0K,4. 

APPLICATION  OP  PAYMENTS. 
iSre  PATiuifT,  9f  3. 
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ASSIGNMENT. 

See  Draroft  AtiD  Creditor,  1  to  3. 
DsBD,  3, 4. 
MoRTajiciR,  35. 


ASSOCIATIONS. 

See  BANKme  Assooiatioiib. 
Partnbrship. 


ATTORNEY. 

1.  Where  there  is  a  dispute^  and  one  of 
the  parties  consults  an  attorney,  solici- 
tor or  eoansellor  on  the  subject ;  the 
oomnranioations  between  such  party 
and  his  legal  adviser  are  sacred,  and 
the  courts  will  not  permit  them  to  be  di- 
vulged without  the  client's  consent. 
March  y.  Ludlum^  36 

9.  There  is  a  disputey  when  there  are  con- 
ficting  rights  in  existence,  or  claims 
made,  to  the  same  property  ;  which,  un- 
less abandoned  by  one  party  or  the 
other,  or  arranged  amicably,  will  termi- 
nate in  litigation.  id. 

3.  The  privilege  is  not  affected  by  the 
circumstance  that  the  client  offered  no 
compensation,  and  the  legal  adviser  did 
not  make  or  expect  to  make  any  charge 
for  his  opinion.  td. 

4.  It  is  highly  important  to  the  prevention 
of  litigation,  and  indispensable  to  the  ad- 
ministration of  justice  after  it  ensues, 
that  the  privilege  of  free  and  unreserved 
communication  by  parties  with  their 
legal  advisers,  should  be  preserved  in- 
Tiolste.  id. 

5.*A  solicitor  for  a  non-resident  com- 
plainant, in  whose  behalf  security  for 
costs  has  been  filed,  by  a  surety  who 
Justified  ex  parte,  is  a  competent  wit- 
ness presumptively,  although  he  testi- 
fies before  the  time  for  excepting  to  the 
surety  has  expired.  Van  Wezel  v. 
Wfckoff,  4S8, 698 


AUTHORITY. 

See  Interpleader,  3. 

Promissory  Notes,  I  to  6. 


BANKING  ASSOCIATIONS. 

1.  The  act  to  authorize  the  business  6f 
banking y  passed  in  1838,  enabled  any 
number  of  persons  to  associate  and  es- 
tablish banks  of  discount,  deposit  and 
circulation,  on  the  terms  therein  pre- 
scribed. The  capital  was  not  to  be  less 
than  $100,000.  The  associates  were 
to  seal  and  file  a  certificate,  specifying 
among  other  things,  the  amount  of  the 
capital  stock,  and  the  number  of  shares 
into  which  it  was  divided,  and  the  names 
residence  and  number  of  shares  held  by 
the  associates  respectively.  The  share- 
holders, unless  by  express  stipulation  in 
their  articles,  were  not  to  be  individu- 
ally liable  for  the  debts  of  the  associa* 
tion. 

A  banking  company  was  organized  under 
this  law,  by  articles  of  association,  which 
declared  that  the  capital  stock  should  be 
a  million  of  dollars,  divided  into  ten 
tbMsand  shares  of  $100  each,  but  busi- 
ness might  be  commenced,  as  soon  as 
$100,000  were  subscribed  for  and  paid. 
If  any  shareholder  should  omit  to,  pay 
any  instalment  on  his  shares,  pursuant 
to  any  call  of  the  directors,  the  articles 
provided  that  his  shares  should  be  for- 
feited to  the  use  of  the  association,  to- 
gether with  all  previous  payments  made 
thereon.  And  the  shareholders  were 
not  to  be  personally  liable  for  the  debts 
of  the  association.  The  original  asso- 
ciates, of  whom  D.  was  one,  signed  four 
thousand  eight  hundred  and  thirty-five 
shares,  on  which  over  $100,000  was 
paid  in,  and  the  bank  commenced  busi- 
ness. All  the  associates  signed  a  paper 
attached  to  the  certificate  or  articles  of 
association,  by  which  they  subscribed 
for  and  agreed  to  take  the  number  of 
shares  set  opposite  their  respective 
names,  as  shareholders  in  the  bank,  and 
mutaally  bound  themielret  to  fulfil  ali 
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the  engagemetito  contained  in  the  arti- 
cles. D.  subscribed  for  twenty-five 
shares. 
HtU^  1.  That  he  was  liable  .to  pay  the 
whole  amoant  of  the  stock  which  he 
sabscribed ;  2.  That  the  authority  to 
forfeit  the  stock  for  the  non-payment  of 
called  instalments,  was  a  cumulative  re- 
medy, and  did  not  affect  the  direct  liabi- 
lity by  force  of  the  subeeription.  Sago- 
ryY,  Dubois^  466 

9.  The  statute  and  his  subscription,  im- 
posed upon  him  the  duty  of  paying  for 
hia  stock,  which  is  recognized  by  the 
language  of  the  articles  of  association, 
and  from  which  the  law  implies  an  un- 
dertaking to  make  such  payment.       id, 

3.  The  general  banking  law  intended  to 
provide  for  the  payment,  (or  securing 
to  be  paid,)  of  an  actual,  substantial  ca- 
pital, to  the  extent  defined  in  the  arti- 
cles of  association,  as  the  foundation  of 
the  operations  of  the  banks  thereby  au- 
thorized, id. 

4.  This  was  the  declared  policy  of  the 
act,  and  it  was  imperatively  demanded 
for  the  public  security,  in  respect  of  the 
important  privileges  and  franchises  con- 
ferred on  those  associations.  id. 

See  Corporations,  12, 13. 


BANKRUPT. 

.  An  assignment  for  the  benefit  of  cre- 
ditors, giving  preferences,  made  in 
June,  1812,  by  one  hopelessly  insolvent, 
against  whom  there  were  judgments 
and  executions,  and  who  in  five  months 
became  an  applicant  for  the  benefit  of 
the  Bankrupt  Act  of  1841 ;  held,  to  have 
been  made  in  coniemjdalion  of  bank- 
ruptcy, within  the  meaning  of  that  act, 
and  therefore  void.    Freeman  t.  Dem- 
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2.  Where,  on  a  bill  filed  by  the  assignee 
under  such  a  void  assignment,  the  gene- 
ral assignee  in  bankruptcy  being  a  de- 
fendant, claimed  and  was  held  entitled 
to  the  fund,  and  the  other  defendants  had 


not  raised  any  objeotton  to  the  Tdantaty 
assignee's  title ;  the  suit  was  allowed  to 
prooeed  for  the  benefit  of  the  uaignee 
in  bankmptcy  ;  he  being  |»ot  to  his 
election  to  adopt  the  suit,  or  abaodon  his 
claim.  id. 


BILL. 
8$e  PiAADiiie. 

BILLS  OF  EXCHANGE. 
See  PROMueoRT  Notes. 

BONA  FIDE  PURCHASER. 

1.  The  giving  of  negotiable  promisiorjr 
notes  for  the  price,  is  not  of  itself  snch 
a  payment,  as  will  constitute  one  adena 
fide  parohaser  in  etioiiy.  Frumam  t. 
Denting,  997 

2.  But  if  such  notee  hare  been  n^gotuted^ 
and  when  due  are  apparently,  and  so  far 
as  the  makers  have  reason  to  believe, 
really,  in  the  hands  of  a  bolder  in  good 
faith,  for  value,  m  the  usual  course  of 
trade ;  the  makers  are  warranted  in  pay- 
ing the  same,  although  they  then  have 
been  informed  of  the  equity  of  the  party 
claiming  the  thing  sold  to  them;  and 
they  may  rely  upon  the  giving  of  the 
notes  and  such  payment,  as  constitoting 
them  bona  fide  purchasers.  idi 

See  Deetor  and  Creditor,  1, 2, 7,  8. 
Tru8TS»2,  10. 

BOUNDARIES. 

Where  eomnissionen  appointed  by  a  etel- 
ute  to  survey  and  divide  a  tract  of  lend, 
run  out  and  marked  the  bonndary  of  one 
of  the  divisions  on  the  land  itself,  at  a 
distance  of  ten  chains  from  the  place 
where  they  laid  it  down  and  described  it 
as  being  sitpated  on  their  map  and  field 
notes ;  the  division  is  limited  to  the  line 
actually  marked  by  the  commisfiioners, 
and  cannot  be  extended  tP  the  line  in* 
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tended,  as  shown  by  the  map.    Voarhees 
T.  De  MyeTf  614 

Are  DiiD,  1,3. 

^PSGiraO  PSRFORMAMOB,  8. 


BRIDGE  COMPANT. 
Set  F&ufOBiSB. 

BROKER. 
Set  Salk. 


CHAMPERTY. 
^e^  Dbsd,  3. 

CHARGE. 
See  Will,  SO. 

CHATTELS,  MoBTeAOB  or. 
See  MoBTOAGB,  5, 35« 

CHECK. 

1.  The  seoeptance  of  the  drawee^s  check 
which  proves  to  be  of  no  value,  on  pre- 
senting a  sight  draft,  is  not  a  payment, 
as  between  the  drawee  and  the  holder, 
nnleas  there  was  an  agreement  to  receive 
the  check  in  payment.  The  giving  up 
the  draft,  is  not  evidence  of  such  agree- 
Kobbi  T.  UnderhiU,  877 


9.  The  pTeaentment  of  a  check,  the  next 
day  aner  it  is  drawn,  is  in  time,  where 
the  parlies  reside  in  the  same  towu 

•  whece  it  is  payable.  id, 

CHURCH  LEASES. 
.  Su  LasDLOBP  ANP  Tbkant,  3  to  7. 


CODICIL. 
SeeWthL,aU 

COLLATERAL  SECURITY. 
See  MoRTOAOE,  SI,  39. 

COMMISSION. 
See  Usury,  3  to  6. 

CONDITION. 

See  Sale. 
Usury,  6. 

CONFLICT  OF  LAWS. 
See  EzBcuTaRs,  &c.,  1. 

CONSIDERATION. 

See  AOREEMBNT,  3,  4. 

Specific  Performance,  S  to  4. 

CONSTITU'nONAL  LAW. 
See  FRAtfCBisE,  9  to  4. 

CONSTRUCTION. 

iSee  Agreement,  2. 
Deed,  1,  2. 
Will,  III. 
O/Stmiutet  See  Corporation,  8  to  11. 

CONTRACT. 

See  Agreement. 

Fbancbise,  S  to  4. 

Specific  Performance,  9  to  i. 

CONVERSION. 
See  EauitABL«  Conversion. 
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CORPORATIONS. 

1.  Corporations,  in  this  coontry,  owe  their 
existence  to  the  legislative  power  ;  they 
are  created  for  specific  and  defined  ob- 
jects and  purposes ;  and  they  derive  all 
iheir  powers  from  their  charters.  To 
ascertain  their  capacity,  reference  must 
be  had  to  their  acts  of  incorporation.  It 
cannot  be  inferred,  from  the  mere  faci 
that  they  are  created  bodies  politic  and 
corporate.     Bard  ▼.  Chamberlain^     31 

8.  Under  a  statement  in  the.bill,  that  by  an 
act  of  the  legislature  of  another  state,  a 
corporation  was  created  with  various 
powers  and  duties;  the  complainant 
cannot  prove  that  the  charter  of  such 
corporation,  conferred  on  it  the  power 
to  loan  money  on  real  estate  and  to  take 
bonds  and  mortgages.  id, 

3.  A  corporation  which  has  discontinued 
its  business  pursuant  to  its  charter, can- 
not resume  it  without  the  sanction  of  the 
legislature.     Green  v.  Seymour,      S85 

4.  A  statute  relating  to  a  corporation, 
which  required  an  aeceptance  of  the  act 
to  be  filed,  or  else  to  be  void,  wae  never 
accepted. — Held,  that  the  corporation 
could  not  derive  any  advantage  from  the 
passage  of  the  act.  At  most,  the  act 
during  the  time  for  accepting  it,  could 
only  be  deemed  a  recognition  of  the 
lawful  existence  of  the  corporation  as  it 
was  previously.  id, 

6.  A  corporation  cannot  enforce  a  mort- 
gage which  it  has  obtained  by  a  transfer, 
taken  contrary  to  the  express  provision 
of  its  charter.  "  id. 

6.  The  mortgagor  may  avail  himself  of 
such  illegality,  and  thereby  show  that 
the  corporation  has  no  valid  title  to  the 
mortgage.  id, 

7.  The  charter  of  an  insurance  company 
provided,  that  if  on  any  anniversary  day 
of  electing  its  directora,  stockbolden 
owning  two-thirds  of  the  whole  amount 
of  the  stock  subscribed,  should  vote  to 
discontinue  its  business ;  the  directors 
should  cease  forthwith  irom  doing  any 
Dew  business,  or  operations  of  any  kind, 


exeept  to  aceeterate  eldsiii^  he  eoo- 
eems;  and  they  were  to  wind  np  its 
affain  as  soon  as  might  be.  After  trans- 
acting business  three  yean,  at  the  an- 
nual election  of  direetors,  more  than 
two- thirds  of  the  outstanding  stock  voted 
to  discontinue  the  business  of  the  com- 
pany. The  company  then  owned  about 
a  third  of  its  stock,  on  which  there  was 
no  vote.  The  direeton  proceeded  to 
close  its  afl^irs,  and  had  completed  the 
work,  except  in  respect  of  a  few  dovbu 
fill  debts,  and  some  unsaleable  real 
estate ;  when  six  years  after  the  Tole, 
the  company  commenced  the  business 
of  discounting  notes  and  circulating  Its 
checks,  in  the  similitude  of  bank  notes. 
In  this  business,  the  corporation  became 
the  holder  of  sundry  promissory  notes* 
and  a  mortgage  was  subsequently  as- 
signed to  it  by  the  msker,  as  collateral 
secority.  In  a  suit,  by  the  receivers  of 
the  company,  to  foreclose  the  mortgage, 
held — 

1.  That  the  vote  was  a  suflicient  compli- 
ance with  the  charter,  to  work  a  discon- 
tinuance of  the  business  of  the  company. 

9.  No  previous  notice  of  the  inteption  to 
take  a  vote  on  the  qnestion  was  neces- 
sary. 

3.  The  stock  owned  by  the  eorporatioa 
was  properly  excluded,  in  compating 
the  vote  of  two-thirds  of  the  stock  sub- 
scribed. 

4.  That  the  resumption  of  business  by  the 
corporation  was  unlawful ;  although  its 
corporate  existence  continued  for  fine 
purpose  of  closing  its  old  affairs.    And 

5.  H^hat  the  mortgage  could  not  be  enfbreed 
in  its  behalf.  id. 

B,  A  corporation  was  created  by  a  statute, 
with  power  to  make  life  and  fire  insa* 
ranees,  grant  annuities,  and  to  make 
loans  and  invest  its  capital  on  bonds  and 
mortgages ;  and  the  last  section  declared 
that  the  act  should  e^ire  st  the  end  of 
fifteen  years,  except  as  to  insarances  on 
lires,  and  the  granting  of  annuities.  By 
a  subsequent  statute,  passed  at  the  same 
session,  the  corporation  was  authorised 
to  receive  property  of  all  kinds  in  trust, 
and  to  execute  trusts  in  the  same  man- 
ner and  to  the  same  extent,  as  any 
trustees  eould  lawlbUy  do ;  and  the  cor- 
poratioo  was  directed  to  eouvert  trust 
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property  and  invest  the  same  iti  stocks, 
or  in  bonds  and  mortgages.  It  also  pro- 
Tided  for  a  lar^e  increase  of  the  capita] 
stock  of  the  company.  A  statute  passed 
fourteen  years  af\erwards,  classified  the 
directors,  apd  limited  the  amount  of  its 
trusts  to  five  millions  of  dollars.  Neither 
of  the  acts  subsequent  to  the  first,  con- 
tained any  limitation  as  to  time. — Held^ 
that  the  charter  was  perpetual.  That 
the  limitation  to  fifteen  years,  did  nut 
apply  to  the  life  insurance,  annuity,  or 
trust  powers,  conferred  on  the  company. 
And  that  it  had  the  power  to  loan  money 
on  bond  and  mortfrage,  after  the  fifteen 
years  expired.  The  Farmers  Loan  and 
Trust  Company  v.  Perry ^  339 

9.  In  respect  of  either  of  the  three  princi- 
pal purposes  for  which  the  corporation 
existed,  it  was  authorized  to  loan  money 
on  bond  and  mortgage.  id, 

10.  It  is  not  incumbent  on  a  corporation 
enforcing  a  bond  and  mortgage,  to  show 
that  it  arose  from  some  of  its  lawful 
pursuits.  id, 

11.  The  charter  of  a  corporation  prohibited 
its  taking  mortgages  payable  in  a  shorter 
time  than  one  year,  and  the  interest  to 
be  payable  annually.  On  making  a  loan 
in  July,  the  mortgage  bore  date  eigh- 
teen days  before  the  money  was  ad- 
vanced, and  by  its  terms  was  payable 
in  one  year  from  date,  with  interest  to 
be  paid  yearly,  on  the  first  day  of  No- 
vomlier  in  each  year. — Held^  that  the 
mortgage  was  valid.  The  money  could 
not  be  collected  in  less  than  a  year  from 
the  date  of  the  loan,  that  being  the  de- 
livery and  so  the  date  of  the  mortgage. 

Held  also,  that  the  statute  regulating  the 
time  of  payment,  is  to  be  deemed  a  part 
of  the  contract. 

Held  also,  as  to  the  interest,  that  the  words 
•*  first  day  of  November,"  should  be  re- 
jected as  surpiutoge,  so  as  to  give  efibct 
to  the  word  '*  yearly,"  and  thus  render 
the  mortgage  operative.  id, 

13.  The  terms  "  subscribe  for"  and  "agree 
to  take,"  in  instruments  of  subscription 
for  shares  in  a  bank  or  corporation,  con- 
sidered.    Sagory  ▼.  Dubois,  466 
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13.  A  banking  aseociatioo  made  seTenl 
calls  upon  its  stockholders  for  payment 
on  their  shares.  It  declared  dividends 
on  the  stock  paid  in,  and  applied  the 
same  to  meet  some  of  such  calls,  the 
last  of  whichdividends  was  unauthorized 
by  the  situation  of  the  company,  and 
was  contrary  to  the  general  banking 
law.  After  the  calls  on  the  shares 
amounted  to  half  their  nominal  amoant« 
the  directors  resolved  that  no  further 
calls  should  ever  be  made,  and  forthwith 
discontinued  the  business  of  the  compa« 
ny,  which  soon  after  became  insolvent ; 
and  on  the  application  of  a  creditor,  the 
court  of  chancery  appointed  a  receiver 
of  its  property  and  effects.  On  a  bill 
filed  by  the  receiver,  to  compel  a  stock- 
holder to  pay  the  balance  of  the  nominal 
amount  of  his  shares ; 

Held^  1.  That  the  defendant,  having  be* 
come  liable  by  hia  subscription  to  pay 
up  his  shares  in  full,  as  called  far  by 
the  directors,  might  be  compelled  to  pay 
the  same  by  the  receiver  who  represents 
the  creditors  of  the  company,  although 
there  was  no  resolution  of  the  directors 
requiring  such  payment 

2.  The  resolution  that  no  farther  calls 
should  be  made,  was  void  as  to  the  re- 
ceiver. 

3.  The  unauthorized  divitfend  was  not  a 
valid  payment  upon  the  defendant's 
shares,  and  the  amount  of  the  same  still 
remained  due  and  payable. 

4.  The  receiver  was  authorized  to  proceed 
in  equity,  to  compel  the  payment  of  the 
balance  due  on  the  shares. 

5.  The  other  shareholders  were  not  neces- 
sary panies  to  the  suit. 

6.  The  defendant  cannot  In  such  soit, 
question  the  regularity  or  propriety  of 
the  receiver's  appointment. 

7.  The  receiver  is  entitled  to  recover  in- 
terest, from  the  date  fixed  by  him  in  his 
advertisement,  for  the  payment  of  de- 
mands due  to  the  company.  id* 

14.  The  proprietors  of  a  toll  bridge  an- 
thorized  by  law,  several  years  after  the 
bridge  was  built,  were  incorporated  by 
the  legislature.  There  was  no  distinct 
evidence  that  they  accepted  the  charter, 
there  was  proof  of  some  of  their  own 
proceedings  declining  it ;  and  in  a  quo 
uHtrranto  against  them  by  the  attorney 
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general,  for  asramiDg  to  act  as  a  body 
politic,  they  had  traversed  the  allega- 
tion, and  that  officer  had  thereupon  en- 
tered a  judgment  of  preclusion. — Held, 
that  these  facte  proved  that  they  had 
not  accepted  the  charter,  and  'ivere  con- 
clusive on  the  point  that  they  did  not 
thereby  become  a  body  politic  or  corpo- 
rate. Thompson  v.  The  N,  Y.  and 
Harlem  R.  R.  Co,,  625 

16.  A  »U  road  company  was  chartered 
with  power  to  build  a  bridge  for  their  rail- 
way across  a  river.  At  or  near  the  place 
where  it  was  to  cross,  a  private  bridge 
had  been  erected  by  individuals  duly  au- 
thorized by  law,  to  build  a  bridge  for 
their  own  private  use,  which  was  en- 
tirely convenient,  and  of  sufficient 
strength  for  the  purpose  of  the  rail  road; 
and  the  company  purchased  the  bridge 
of  the  owners,  reserving  to  the  latter 
th«useofit  as  before.— /feW,  that  the 
owners  were  authorized  to  sell,  and  the 
company  to  buy  the  bridge.  id. 

16*  A  corporation  authorized  by  law  to 
build  a  bridge  at  a  given  point,  may  bu^ 
one  abready  buUt  at  the  same  point,  if 
aoitable  for  their  purpose.  id. 

See  Banking  Associations. 
Franchisb. 
Landlord  akd  Tenant,  3, 4. 


COSTS. 

1.  Coats  not  given  to  either  party,  where 
the  complainants  succeeded  in  a  part  of 
their  claims,  and  failed  as  to  the  residue. 
Ten  Eyck  v.  Holmes,  428 

8.  And  costs  are  given  to  neither  party, 
where  both  have  claimed  too  much. 
Bighler  t.  Stall,  608 

3.  Complainants  succeeding  in  a  foreclo- 
sure euit,    excluded    from   recovering 

Greene, 
306 


costs  unnecessarily  incurred. 
Storm, 


4.  Where  the  granting  of  costs  is  discre- 
tionary, the  court  on  giving  them  to  a 
party,  Qiay  direct  them  to  be  set  off  upon 
a  judgment  held  against  him  and  an- 


other by  the  adverse  party,  although  saeh 
joint  judgment  be  not  the  subject  of  a 
legal  set-off.      Wheeler  ▼.  Heermans, 

597 

See  Dower,  4. 
Pleading,  6. 
Waste,  1. 


COUNSELLOR. 
See  Attorney. 

CREDITOR'S  SUITS. 
See  Debtor  and  Creditor. 

CROSS  BILL. 
See  Pleading,  2,  6. 

CUSTOM. 
See  Tenant  for  Life. 


DEBTOR  AND  CREDITOR. 

I.  Of  assignments,,  fraudulenl  as  against 
creditors. 

II.  Of  suits  by  judgment  creditors. 

III.  Of  claims  against  the  separate  estate 
of  married  wtnnen;  against  heirs  and 
devisees  ;  and  for  priority  of  payment. 

Debtor  and  Creditor,  I. 

Of  assignments  fraudulent    as  against 
creditors. 

1.  A  merchant  who  was  sued  for  his  debts 
and  was  insolvent,  sold  his  entire  stock 
in  trade  to  his  confidential  clerk,  on  a 
credit  of  from  three  to  eighteen  months. 
It  waa  a  part  of  the  arrangement  that 
the  clerk  should  continue  the  business 
with  the  merchant's  sister,  who  was  to 
be  allowed  to  draw  out  of  the  concern, 
an  annual  sum,  and  was  to  pay  the  i 
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to  the  merchaDt,  for  his  aesistance  in 
the  basiness.  Held,  that  the  sale  ^ae 
fraQdolent  and  void  as  against  ereditors. 
Cooke  ▼.  Smiiht  333 

S.  The  Tender  assigned  the  notes  which 
he  received  on  the  fraudulent  sale,  to 
an  assignee,  for  the  benefit  of  himself 
and  other  preferred  creditors  of  the  as- 
signor. Heldt  that  the  assignee  was 
not  such  a  bona  fide  purchaser  as  to  be 
protected  in  the  notes  or  their  pro- 
ceeds. 

Held  alsOi  that  the  acceptance  of  such  an 
assignment,  was  not  an  affirmance  of 
the  fraudulent  sale  on  the  part  of  credi- 
tors, so  as  to  prevent  other  creditors 
from  impeaching  it  for  fraud.  id. 

S.  An  assignment  for  the  benefit  of  credi- 
tors, giving  preferences,  made  in  June, 
1843,  by  one  hopelessly  insolvent, 
against  whom  there  were  judgments  and 
eaecutions,  and  who  in  five  months  be- 
came an  applicant  for  the  benefit  of  the 
Bankrupt  Act  of  1841  ;  Held,  to  have 
been  made  in  contemplation  of  bankrupt- 
cy^ within  the  meaning  of  that  act,  and 
therefore  void.    Freeman  v.  Deming, 

327 

See  Executors   and  Administra- 
tors, 2. 

Debtor  and  Creditor,  II. 

Of  suits  by  judgment  creditors, 

4.  In  a  judgment  creditor's  suit,  to  reach 
things  in  action,  on  the  return  of  an  ex- 
ecution unsatisfied,  if  the  judgment 
were  recovered  in  the  court  of  com- 
mon pleas,  the  bit!  must  allege,  either 
tiiat  the  debtor  at  the  time  the  execu- 
tion issued,  resided  in  the  county  in 
which  the  judgment  was  recovered  ;  or 
that  the  judgment  had  been  docketed 
and  an  execution  issued  in  some  other 
county  where  the  defendent  was  resi- 
ding ;  or  it  must  be  shown  that  for  some 
other  cause,  the  remedy  at  law  was  ex- 
hausted by  the  issuing  of  tbe  execution 
in  the  county  where  the  judgment  was 
recovered.     Wheeler  v.  Heermans,  697 

5.  An  allegation  in  snch  a  bill,  that  the  de- 


fendant resides  in  a  place,  has  reference 
to  the  time  of  filing  the  bill,  and  not  to 
the  time  of  issning  execution.  id, 

6.  In  a  judgment  creditor's  suit,  the  fol- 
lowing objectiotis  were  held  to  be  un« 
tenable,  viz.  : 

1.  That  the  direction  in  the  execution  at 
law  to  levy  on  the  real  estate  of  the 
debtor,  stated  the  day  from  which  his 
lands  were  liable,  six  days  short  of  the 
actual  liability. 

3.  That  the  execution  was  issued  within 
less  than  thirty  days  after  the  recovery 
of  the  judgment. 

3.  That  the  sheriff's  return  on  (he  execn- 
tion,  bore  date  prior  to  the  return  day  ; 
it  not  being  shown  that  he  parted  with 
the  writ  till  after  the  return  day.  Green 
v.  Burnham,  110 

7.  A  receiver  in  a  judgment  creditor's 
suit,  is  entitled  to  the  debtor's  things  in 
action,  in  preference ,  to  one  who  par- 
chased  the  same  with  notice  of  the  nuit 
after  the  bill  was  filed,  and  efforts  made 
to  serve  the  subpcena  to  answer.  This 
was  held,  although  there  had  been  only 
slight  diligence  used  to  effect  the  ser- 
vice ;  there  being  no  collusion  or  con  < 
cealment.     Weed  v.  Smull,  273 

6.  The  title  of  a  receiver  thus  acquired,  is 
a  valid  bar  to  a  suit  in  equity  by  the 
purchaser  of  such  things  in  action, 
against  the  party  indebted  to  the  judg- 
ment debtor.  id. 

9.  A  creditor  at  the  time  of  a  fraudulent 
sale,  who  subsequently  recovers  a  judg- 
ment, may  on  the  return  of  his  execu- 
tion unsatisfied,  file  a  bill  to  set  aside 
the  sale  ;  and  may  follow  the  proceeds 
of  the  property  sold,  into  the  hands  of 
any  number  of  intermediate  assignees, 
and  it  is  not  beyond  his  reach,  until  it 
lodges  in  the  hands  of  a  creditor  in  good 
faith,  who  has  received  and  applied  it 
upon  his  debt,  or  of  a  bona  fide  purcha- 
ser without  notice  of  the  fraud  Cooke 
V.   Smith,  334 

See  Deed,  3,  4. 

EXECDTORS,  &c.,  5,  6. 
Judgment  and  Execdtion,  3. 
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DSBTOR   AND  CREDITOR,  III. 

Of  claims  against  the  separate  estate  of 
married  women  ;  against  heirs  and 
demsees  ;'and  for  priority  of  payment, 

10'  A  valid  conveyance  of  real  estate  in 
trust  fur  the  separate  use  of  a  married 
woman,  creates  an  inalienable  interest 
-which  cannot  be  subjected  to  the  pay- 
ment of  liabilities  in  the  nature  of  debts 
incurred  by  her.     Rogers  ▼.  Ludhno, 

104 

11.  If  tha  conveyance  were  deemed  to 
create  a  valid  power  in  trust,  instead  of 
an  express  trust,  such  liabilities  would 
not  be  enforced  against  the  wife^s  inter- 
est, under  the  provision  of  the  revised 
BtatQtes  for  compelling  the  execution  of 
powers  in  favor  of  the  creditors  of  the 
beneficiary.  id. 

19.  A  married  woman  cannot  incur  a 
debt ;  and  where  she  has  a  separate  es- 
tate, her  obligation  incurred  on  the  faith 
of  such  estate  or  for  its  benefit,  is  en- 
forced, (when  capable  of  beingenforced,) 
as  a  charge,  and  never  as  a  personal  lia- 
bility, id. 

13.  A  creditor  of  the  ancestor,  who  is 
entitled  to  maintain  a  suit  against  heirs 
in  respect  of  the  real  estate  descended 
to  them,  may  have  a  decree  against  the 
proceeds  of  such  real  estate  where  the 
same  have  been  paid  into  court  upon  a 
sale  of  the  property  under  an  order  or 
decree  of  the  court.  Van  Wezel  v.  Wye- 
koff,  428,  628. 

14.  A  subspquent  suit  against  the  heirs* 
in  behalf  of  all  creditors,  will  not  affect 
a  suit  already  instituted  by  a  creditor  in 
his  own  behalf,  unless  an  order  of  the 
court  be  obtained  directing  him  to  come 
in  under  the  former  proceeding.        id. 

See  Executors,  &c.,  3  to  6,  8. 

Judgment  and  Execution,  1,  2. 
Limitations  op  Actions,  1. 
Principal  and  Surety,  6  to  8. 


DECREE. 

See  Practice,  7  to  19. 


DEED. 

1.  A  conveyance  of  land,  or  contract  for 
its  sale,  is  to  be  construed  by  its  dis- 
tinct and  visible  boundaries  and  monu- 
menu  as  marked  or  appearing  on  the 
land,  in  preference  to  quantity,  map,  or 
a  reference  to  a  previous  deed.  Al- 
lerton  v.  Johnson^  79 

9.  Thus,  where  an  agreement  for  the  sale 
of  land  and  its  conveyance  at  a  future 
day,  described  it  as  forty  acres  on  the 
east  end  of  lot  four,  being  all  the  land 
deeded  to  the  vendor  by  P.  S.,  and 
bounded  by  a  river  on  the  east,  P.'s  land 
on  the  west,  by  the  old  P.  farm  on  the 
north,  and  by  the  vendee's  land  on  the 
sooth  ;  and  it  turned  out  that  there  were 
fifty -four  acres  within  the  boundaries 
last  mentioned  ;  it  was  held^  that  the 
vendee  was  entitled  to  all  the  land  with- 
in those  bounds,  although  the  deed  from 
P.  S.  contained  only  forty  acres.        id. 

3.  Pending  a  suit  to  redeem,  from  a  mort- 
gagee in  possession,  lands  which  he 
claimed  absolutely,  the  mortgagor  made 
an  assignment  of  the  subject  matter  for 
the  benefit  of  c^ditors.~/fe/</,  1.  That 
the  assignment  transferred  all  the  mort- 
gagor's estate  and  interest.  9.  That  it 
was  not  within  the  provision  of  the  re- 
vised statutes  against  champerty.  Borst 
V.  Boyd,  601 

4.  The  mortgagor's  assignment  conveyed 
all  his  real  estate  and  things  in  action, 
in  trust,  to  sell  and  dispose  of  the  same 
and  to  apply  the  proneeds  for  the  bene- 
fit of  creditors. — Held,  that  the  assig- 
nees took  the  estate  and  pr^iperty,  and 
not  a  mere  power  in  trust ;  and  that  the 
words  '*  real  estate,''  were  sufiScient  to 
pass  the  equity  of  redemption.  id. 

See  Boundaries. 

Mortgage,  53  to  67. 
Trust,  9,  10. 
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DEPOSITION. 

See  Evidence. 

DESCENT. 

On  the  death  of  a  son  withoat  isaae,  leav- 
log  no  mother,  brother  or  sister,  his  real 
and  personal  estate,  though  it  caroe  ex 
parte  maiema,  goes  to  his  father  in  fee 
and  absolately.  Beeckman  ▼.  Schemer- 
horth  181 

See  Hotchpot. 

DEVISE. 
See  Will. 

DOWER. 

1.  One  purchasing  the  shares  of  some 
of  the  tenants  in  common  of  land,  pend- 
ing a  suit  in  equity  for  its  partition,  be- 
comes seised  of  such  shares ;  and  if  he 
die,  and  the  decree  in  the  suit  direct  the 
land  to  be  sold,  his  widow  will  be  en- 
titled to  her  dower  in  the  proceeds  ari- 
sing from  his  shares.  Church  ▼. 
Churchy  434 

S.  On  such  a  purchase,  and  a  subsequent 
sale  under  the  decree  in  the  suit,  the  in- 
choate right  of  dower  of  the  purchaser's 
wife,  and  all  liens  affecting  his  share, 
become  impressed  upon  the  proceeds  of 
the  sale.  id. 

3.  A  purchaser  under  a  decree  of  the 
court,  whose  purchase  has  been  con- 
firmed, and  who  has  paid  a  part  of  the 
price,  becomes  equitably  seised  pro  tan- 
to,  and  his  wife  acquires  in  equity,  an  in- 
choate right  of  dower  in  the  land,  sub- 
ject to  the  payment  of  the  residue  of  the 
purchase  money.  id» 

4.  As  between  the  widow  and  creditors  of 
the  decedent,  she  is  not  subjected  to  any 
portion  of  the  costs  of  administering  a 
fund  in  which  she  has  a  dower  right. 


See  Mortgage,  48,  40. 

B 

ELECTION. 

See  Bankrupt,  2. 

Executors,  &c.  4  to  7. 

EQUITABLE  CONVERSION. 

See  Inpant,  2  to  6. 
Will,  26,27. 

EQUITABLE  DOWER. 
See  Dower. 


EQUITY. 

See  Agreement,  2. 

Judgment,  Ac,  1,  2. 
Landlord  and  Tenant  1,2. 
Mortgage,  27  to  32,  60,  61. 


EQUITY  OP  REDEMPTION. 
See  Mortgage,  16,  53  to  57. 

ESTATE. 

See  Dower,  1 . 

Mortgage,  16. 
Trusts,  1  to  3,  7  to  10. 

ESTOPPEL. 
See  Res  Adjudicata,  1,  2. 

EVIDENCE. 

1.  A  husband  cannot  be  a  witness  in  favor 
of  his  wife,  or  of  her  trustee,  in  a  suit 
respecting  her  separate  estate ;  although 
he  has  no  interest  in  the  subject  matter. 
Burrell  v.  Bull,  15 
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9.  This  was  held  on  the  groand  that  pub- 
lic policy  prohibits  husband  and  wife 
from  being  witnesses  for  or  against  each 
other  in  civil  cases,  and  from  testifying 
during  or  subsequent  to  the  marriage, 
concerning  what  transpired  between 
them  while  the  marriage  subsisted,  or 
came  to  their  knowledge  by  reason  of 
the  married  relation.  id 

3.  A  charge  in  a  will  was,  to  pay  "  my 
bond  for  $1500,  given  to  H.  O.  for 
money  loaned  for  my  son's  use."  There 
was  no  such  bond,  but  the  testator  had 
delivered  to  H.  0.  a  bond  payable  to 
M.  S.  for  $1600,  for  the  purpose  de- 
scribed; H.  O.  having  made  the  loan 
for  M.  S.,  and  received  the  interest  as 
agent. — Held^  that  the  bond  to  M.  S. 
was  intended,  and  was  a  valid  charge 
under  the  devise ;  and  that  the  evidence 
was  competent  to  show  the  misdescrip- 
tion.     Smith's  Executors  v.  Wyckoff^ 

77 

4.  A  creditor  provided  for  in  an  assign- 
ment, is  not  a  competent  witness  for 
the  assignee,  in  a  suit  to  avoid  a  transfer 
of  property  made  by  the  assignor.  Jacks 
T.  Nichols,  313 

5.  The  deposition  of  a  witness,  taken  down 
by  the  proper  officer  after  he  was 
sworn,  but  which  he  refused  to  sign, 
was  allowed  to  be  read  in  evidence. 
Clarke  v.  Sawyer,  353 

6.  Facts,  which  are  a  part  of  the  expe- 
rience and  common  knowledge  of  the 
day,  are  legitimate  grounds  for  the  judg- 
ment of  the  court.  This  principle  ap- 
plied to  the  usual  duration  of  voyages 
across  the  Atlantic,  by  steam  and  other 
packet  ships.     Oppenheim  v.  Leo  Wolf, 

571 

7.  Application  was  made  to  D.  for  a  loan 
to  be  obtained  from  his  father-in-law  H ; 
D.  negotiated  the  loan  for  $2600,  and 
on  taking  the  mortgage,  gave  his  notes 
for  $600,  of  the  amount ;  bat  the  loan 
was  all  advanced  by  H.,  to  whom  the 
mortgage  was  given.  D.  took  a  mort- 
gage to  himself  for  $300,  for  his  trouble 
in  doing  the  business.    In  a  suit  by  H. 


to  foreclose  his  mortg^ ;  Held,  that 
D.  was  a  competent  witness  for  H.-^ 
Hetfield  v.  Newton,  564 

See  Agreement,  2. 
Attorney. 
Corporations,  2,  11. 
Landlord  and  Tenant,  8. 
Mortgage,  53,  54. 
Pleading,  1,  4,  12^  13. 
Promissory  Notes,  8  to  10. 
Practice,  1  to  3. 
Usury,  20,  22, 23. 


EXCHANGE. 
See  Usury,  1  to  5. 

EXECUTED  AGREEMENT. 
See  Mortgage,  38  to  40. 

EXECUTION. 

See  Judgments  and  Executions. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Letters  testamentary  were  granted  here, 
to  the  executrix  named  in  the  will  of  a 
testator  whose  domicil  was  here,  but  who 
died  during  a  temporary  residence  at 
Carthagena  in  South  America.  H., 
who  had  consigned  giiods  to  him  at  that 
place,  proceeded  thither  and  obtained 
from  the  United  States  Consul,  such 
property  as  by  the  marks,  he  was  satis- 
fied belonged  to  the  consignor.  H. 
thereupon,  suppressing  the  fact  of  the 
existence  of  a  will  in  New  York,  ob- 
tained a  grant  of  administration  to  him- 
self, from  the  eourt  at  Carthagena,  and 
under  that  grant,  possessed  himself  of 
the  testator's  effects  in  that  cuuntry. 
In  a  suit  by  the  executrix  against  H., 

Held,  1.  That  H.  was  not  accountable  for 
the  goods  delivered  to  him,  by  the  Con- 
sul, there  being  no  reasonable  doubt 
but  that  they  were  his  own. 

2.  That  the  administration  at  Carthagena, 
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was  entirely  ancillary  and  enbordinate 
to  that  inatitoted  in  New  York ;  and 
that  the  foreign  administrator,  on  being 
served  with  proceaa  here,  maat  aoooant 
to  the  primary  legal  repreeentatiTO,  for 
the  aweta  which  he  has  recei? ed  abroad. 
3.  That  this  court  will  not  interfere  with 
the  course  of  administration  which  the 
foreign  tribunal  has  directed,  or  which 
the  laws  there  prescribe ;  and  the  ac- 
counting here,  will  be  limited  to  the 
asseu  remaining  after  the  payment  of 
expenses,  and  of  debts  in  the  foreign 
state,  discharged  in  due  course.  Or- 
dronaux  v.  Jfe/te,  512 

3.  An  executrix  cannot  set  aside  transfers 
of  property,  made  by  her  testator,  with- 
out consideration,  for  the  purpose  of  de- 
frauding creditors.  id, 

3.  In  settling  a  debt  due  to  an  iutesUte, 
from  one  of  his  children  and  next  of 
kin  who  is  insolvent,  the  intestate  having 
left  a  widow  and  nine  children,  there 
most  be  credited  to  such  child,  one- 
ninth  of  two-thirds  of  the  personal  es- 
tate ;  his  debt  being  included  as  a  part 
of  the  assets.  If  the  debt  exceed  his 
distributive  share,  it  will  be  deemed 
assets  to  the  extent  of  such  share. 
Howland  v.  Heckscher^  519 

4.  Where  the  widow  of  the  intestate  died 
before  the  distribution,  and  such  insol- 
vent child  became  entitled  to  share  in 
her  estate,  as  one  of  her  legatees  and 
next  of  kin  ;  it  was  hdd^  that  the  legal 
representatives  of  the  intestate  father, 
could  not  withhold  from  the  widow's  ad- 
ministrator, any  part  of  her  third  of  the 
personal  property  of  the  intestate,  in 
ordtsr-  to  apply  it  to  the  debt  doe  to  the 
latter  from  the  insolvent  next  of  kin. 

id. 

5.  Though  the  widow  of  an  intestate  may 
accept  her  third  of  the  personal  estate 
in  stocks,  securities  or  movables ;  she 
has  no  right  or  title  to  a  third  of  any 
specific  chattel  or  thing  in  action ;  and 
she  cannot  be  compelled  to  receive 
either  one  or  the  other,  or  any  thing 
b«t  mon^y.  id. 


6.  She  is  in  no  sense,  (prior  to  such  a  dis- 
tinct acceptance,)  a  creditor  of  persons 
who  stand  as  debtors  to  the  intestate. 

id. 

7.  The  principal  trusts  of  the  will  of  a  de- 
cedent, having  been  declared  void  by  a 
vice-chancellor,  some  years  after  his 
death  ;  the  payments  made  under  it 
being  sanctioned  by  the  decree,  and  the 
widow  being  directed  to  elect  between 
her  dower  and  certain  valid  provisions 
made  for  her  by  the  will ;  appeals  were 
taken  from  the  decree,  which  protracted 
the  suit ;  pending  the  appeals,  the  exec- 
utors continued  to  pay  and  keep  their 
accounts  as  before  ;  and  the  widow  neg- 
lected to  make  her  election,  and  died 
before  the  decision,  which  was  an  affir- 
mance of  the  decree.  In  a  suit  between 
the  executors,  and  the  assignees  of  one 
of  the  next  of  kin  ;  Held,  1.  That  the 
latter  could  not  object  to  payments  made 
under  the  will,  prior  to  the  decree.  2. 
That  the  payments  according  to  the 
will  subsequent  to  the  vice-chancellor's 
decree,  were  not  valid,  and  most  be  dis- 
allowed. And,  3.  That  the  vice-chan- 
cellor, to  whom  the  suit  on  the  will  was 
remitted  by  the  appellate  court,  had  ju- 
risdiction to  permit  the  widow's  admin- 
istrator to  make  the  election  granted  to 
her,  although  the  time  limited  for  her 
election  elapsed  in  her  life  time.        id. 

8.  Where  one  of  the  next  of  kin,  being 
largely  indebted  to  the  estate,  made  an 
assignment  for  creditors  preferring  that 
debt,  and  the  executors,  besides  having 
his  distributive  share,  held  a  large  fund 
set  apart  to  meet  legacies  which  were 
not  yet  payable,  and  the  periods  of  pay- 
ment were  in  part  contingent ;  it  was 
heldfUtiKX  the  executors  after  applying 
to  the  debt  his  share  of  the  assets  in 
hand,  must  also  apply  the  reasonable 
value  of  his  interest  in  the  surplus  of 
the  legacy  fund,  before  enforcing  pay- 
ment of  the  balance  of  his  debt  from  the 
assignees.  id. 

See  Interpleader,  3. 
Judgment,  &c.,  1,  2. 
Trusts,  6,  6,  9, 10. 
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.    EXECUTORY  DEVISE. 

See  Will,  16. 

EXTINGUISHMENT. 
See  MoBTGAGB,  42  to  44,  19,  20,  33, 

EXTRINSIC  EVIDENCE. 
See  Evidence,  3. 


FAILURE  OF  TITLE. 
See  Mortgage,  6. 

FERRY. 
See  Franchise. 

FIDUCIARY. 

^e  Landlord  and  Tenant,  1  to  7. 
Principal  and  Agent,  1. 
Trustr,  7  to  10. 

FIRE-BOTE. 

See  Tenant  for  Life. 

FORBEARANCE. 
See  Usury,  7,  8.         * 

FORECLOSURE. 
See  Mortgage,  X. 

FOREIGN  CORPORATION. 
See  Cobpobations,  1,  2. 


34. 


FRANCHISE. 

1.  A  statute,  aathoming  an  individoal  to 
erect  a  bridge,  and  to  receive  tolls 
for  its  use,  confers  upon  him  a  fran- 
chise ;  and  a  snbstantial  compliance  with 
the  conditions  imposed  by  the  act,  will 
invest  him  with  its  rights  and  privileges. 
Thompson  v.  The  New  York  and  Har- 
lem Rail  Road  Cofnpany,  625 

2.  The  legislature  in  1790,  anthorized  M. 
to  erect  a  toll  bridge  across  a  navigable 
river  or  arm  of  the  sea,  where  the  tide 
flowed,  and  to  maintain  the  same  for 
sixty  years  ;  and  the  act  provided  that 
it  should  not  be  lawful  for  any  person 
or  persons  to  erect  or  maintain  a  bridge 
orferry,  between  the  two  places  which 
were  to  be  connected  by  M  's  bridge. 
The  toll  bridge  was  built  accordingly. 
In  1832,  the  legislature  authorized  the 
construction  of  a  railway  across  the  same 
river,  between  two  distant  places,  which 
would  necessarily  cross  the  river  at  or 
near  such  bridge,  and  which  was  con- 
structed and  was  carried  across  the 
river  by  a  bridge,  one  fourth  of  a  mile 
distant,  from  the  former ;  and  in  its  oper- 
ation the  rail-road  diminished  by  one- 
third,  the  accustomed  receipts  of  the  toll 
bridge  ; 

Held  J  1.  That  the  act  conferring  the  fran- 
chise on  M.,  was  not  a  covenant  or 
grant  that  no  similar  franchise  should 
be  conferred  on  others ;  and  did  not  re- 
strict the  authority  of  a  future  legisla- 
ture, to  establish  a  toll  bridge  or  ferry 
at  the  same  place. 

2.  That  the  grant  to  the  rail  road  com- 
pany did  not  impair  the  obligation  of  any 
contract  with  M.,  within  the  meaning  of 
the  prohibition  in  the  constitution  of  the 
United  States. 

3.  That  the  franchise  granted  to  the  rail 
road  company,  was  not  the  same  as  thai 
conferred  on  M.,  nor  so  similar  as  to  be 
deemed  an  interference  with  the  latter, 
in  the  sense  in  which  a  new  bridge  or 
ferry  interferes  with  one  previously  es- 
tablished at  the  same  point. 

4.  That  if  it  were  a  direct  interference,  the 
rail-road  company  were  anthorized  to 
erect  and  maintain  a  bridge  for  the  use'  of 
their  railway,  adjacent  toM.'»  bridge,  and 
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the  act  granting  them  the  power  was 
▼alid.  id. 

3.  It  18  thA  province  and  the  right  of  the 
legislature,  in  the  exercise  of  its  sove^ 
reign  duty,  to  provide  ways  for  the  use 
of  the  people,  to  authorize  the  construc- 
tion and  use  of  newly  invented  or  im- 
proved modes  of  conveying  passengers 
and  freight;  althongh  the  necessary 
consequence  may  be,  that  profitable 
modes  of  conveyance  in  actual  use,  will 
thereby  be  superseded,  although  those 
engaged  in  them  will  be  subjected  to  the 
loss  of  their  business  and  capital ;  and 
although  valuable  franchises  previously 
conferred  by  the  legislature  in  respect 
of  such  old  modes,  will  be  rendered  un- 
available and  worthless.  id. 

4.  There  is  no  implication  of  an  exclusive 
right  to  a  franchise,  where  the  charter 
or  act  conferring  it,  is  silent  on  the  sub- 
ject, id. 

6.  Where  a  franchise  has  become  vested 
in  the  donee  or  grantee,  it  is  no  defence 
to  a  suit  brought  by  him  to  assert  or 
maintain  the  franchise,  that  he  has  for- 
feited it  by  any  subsequent  acts  of  com- 
mission or  omission.  id. 

6.  There  must  be  a  judicial  forfeiture  of 
the  franchise,  at  the  suit  of  the  state,  be- 
fore  individuals  can  avail  themselves  of 
such  acts.    It  cannot  be  impeached  col- 
laterally, id. 

7.'  Where  an  act  conferring  a  franchise  to 
build  a  bridge  and  to  take  tolls,  provided 
that  the  owner  of  any  nnauthorized  bridge 
or  vessel  used  to  transport  passengers 
at  the  same  point,  should  pay  treble 
tolls,  to  be  recovered  by  the  donee  in  an 
action  of  debt  before  a  justice  ;  in  a  suit 
in  equity  by  the  o^er  of  the  bridge, 
a|;ainst  a  corporation,  for  a  violation  of 
his  franchise  through  a  new  bridge,  al- 
leged to  be  unauthorized ; 

Heldf  1.  That  the  remedy  given  by  the 
act  was  cumulative,  and  did  not  pre- 
clude the  donee  from  resorting  to  other 
actions. 

9.  If  the  act  were  otherwise,  the  necessi- 
ty of  the  case  would  warrant  another  re- 
medy, as  the  corporation  could  not  be 
sued  before  a  justice. 

Vol.  III.  86 


3.  That  chancery  has  jurisdiction  to  res- 
train by  injunction,  the  unlawful  use  of 
the  new  bridge,  at  the  suit  of  the  owner 
of  the  franchibe. 

4.  That  chancery  would  not  maintain  a  suit 
in  his  behalf  for  an  account  of  the  toils 
lost  through  the  use  of  the  new  bridge  ; 
but  if  a  case  were  made  for  its  interpo- 
sition by  way  of  injunction,  it  would  de- 
cree an  account  as  an  incident  to  such 
relief. 

5.  That  this  court  would  not  enforce  the 
penalty  provided  by  the  act.  id, 

FRAUD. 

1.  An  original  bill  may  be  filed  to  set  aside 
a  decree  obtained  by  fraud.  Loonier  v. 
Wheelwright,  136 

9.  Where  a  mortgagee,  having  two  mort- 
gages for  the  same  debt,  one  on  the 
urincipal  debtor's  lands,  and  one  on 
lands  uf  a  surety  whose  infant  heir  has 
succeeded  thereto,  after  the  debt  was 
satisfied  by  a  conveyance  of  the  former, 
filed  a  bill  against  the  infant  to  foreclose 
the  mortgage  on  the  lands  of  the  latter 
in  which  he  claimed  the  mortgage  money 
to  be  doe,  and  the  infant  answered  by 
his  guardian  ad  litem,  no  defence  was 
set  up,  the  usual  decree  for  a  foreclosure 
and  sale  was  made,  and  the  infant's 
lands  were  sold  under  the  decree,  the 
mortgagee  becoming  the  purchaser  of  a 
portion  of  the  same ;  it  was  hdd  that 
the  decree  was  obtained  by  fraud,  and  it 
was  set  aside.  Also  held,  that  the 
mortgagee  must  release  to  the  infant  the 
lands  bought  in  by  him,  and  account  for 
the  rents  and  profits  of  the  same,  and 
for  the  sums  paid  by  the  purchasers  at 
the  sale,  who  were  strangers  to  the  fraud. 

id. 
See  Debtor  and  Creditor,  1  to  3,  9. 

Executors   and   Administra- 
tors, 9. 

Jurisdiction,  3. 

Loan  Commissioners,  1  to  3. 

Sale. 

FRAUDS,  STATUTE  OF. 

See  Landlord  And  Tenant,  1,  9. 
Specific  Performance,  9  to  5. 
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FREE  BANKS. 
See  Banking  Associations. 


GENERAL  BANKING,  LAW. 
See  Banking  Associations. 


HEIRS. 


See  Debtor  and  Creditor,  13,  14. 
Limitations. 
Trusts. 


HOTCH-POT. 

1.  The  provision  in  the  statute  regulating 
descents,  for  bringing  advancements 
made  by  an  intestate,  into  hotch-pot^  in 
the  division  of  his  real  estate,  does  not 
apply  where  there  is  a  will  disposing  of 
a  part  of  the  decedent^s  property,  either 
real  or  personal.  It  relates  to  a  total  in- 
testacy only.    Thompson  v.  Carmichael^ 

120 

8.  Where  a  wfll,  disposing  of  all  the  de- 
cedent's real  and  personal  prbperty,  was 
decreed  to  be  invalid,  except  as  to  some 
specific  legacies,  and  a  charge  for  the 
support  of  his  widow ;  it  was  held,  on  a 
pariition  of  the  real  estate,  that  an  heir 
who  had  received  an  advancement  from 
the  decedent,  was  not  bound  to  bring  the 
same  into  hotch-pot^  or  account  for  it  in 
thediyisioa  of  the  estate.  id. 

3.  The  same  doctrine  has  always  pre- 
Tsiled  in  England,  under  the  statute  23 
and  23  Charles  2,  ch.  10,  from  which 
our  law  was  taken.  id. 


HUSBAND  AND  WIFE. 


See  Evidence,  1, 3. 
Infant,  3  to  5. 
Limitation  of  Actions,  2. 
Marriage  Settlement,  1  to  6. 
Principal  and  Sdhbty,  1  to  5, 
Will,  18. 


ILLEGAL  ACT. 
See  Corporations,  4  to  7. 

IMPROVEMENTS. 
See  Partition,  1. 


INFANT. 

1.  An  infant  purchased  goods  and  ex- 
ecuted a  mortgage  thereon  for  the 
purchase  money. — Held,  after  he  be- 
came of  full  age,  that  he  was  at  liberty 
to  affirm  or  disaffirm  the  mortgage.  If 
he  affirmed  it,  he  must  pay  the  amount 
or  deliver  the  gooda,  according  to  its 
tenor.  If  he  disaffirmed  the  mortgage, 
he  must  restore  the  goods,  or  account 
for  their  value.  He  cannot  affirm  the 
sale  and  keep  the  ^oods,  and  at  the  same 
time  repudiate  the  mortgage.  Oilman 
T.  Moak,  431 

2.  Where  the  court  of  chancery,  under  tha 
statute  authorizing  the  sale  of  infantas 
lands,  directed  the  sale  of  a  farm,  in 
which  four  infants  as  tenants  in  common 
had  a  fee  determinable  as  to  each  oa 
his  death  withuut  issue,  and  in  whioh 
there  was  a  devise  over  to  the  survivors 
upon  such  contingency ;  it  will  be  deemed 
that  the  court  intended  that  the  purcha- 
ser should  acquire  the  whole  title,  and 
on  any  of  the  proceeds  coming  withia 
the  control  of  the  court,  it  will  require 
the  infants  on  becoming  of  age,  to  con- 
vey to  the  purchasers,  as  a  condition  of 
their  receiving  such  proceeds.  Davi- 
son r.  De  Freest^  450 

3.  The  conversion  of  lands  of  infants  into 


INDEX/ 


personalty,  by  me«M  of  a  sale  under  the 
BtatQte,  doea  not  alter  the  character  of 
the  property,  in  respect  of  those  who 
had  interests  in  the  land  which  might  be 
affected  by  sach  an  alteration.  id, 

4.  Thus,  where  all  the  infants  shares  were 
determinable  fees,  with  executory  de-: 
▼ises  to  the  survivors,  and  the  whole  es- 
tate in  the  land  was  sold  ;  it  was  held  that 
on  the  death  of  one,  by  which  the  devise 
over  in  her  share  would  have  taken  ef- 
fect, if  the  land  bad  not  been  convert- 
ed, her  share  of  the  proceeds  must  be 
paid  to  the  executory  devisees,  and  that 
neither  her  husband  nor  her  administra- 
tor had  any  right  to  such  share.        id. 

5.  The  interest  which  accrued  on  the  pro- 
ceeds in  her  life  time,  belongs  to  her 
administrator.  id. 

6.  The  orders  of  the  court,  made  on  the 
sale  of  infants  lands  under  the  statute, 
and  distributing  the  proceeds,  though 
conclusive  between  the  infants  and  pur- 
chasers, do  not  conclude  the  infants  as 
between  themselves,  as  to  their  respec- 
tive rights  and  interests  in  the  fund.  id. 

See  Fraud,  1,  3. 

MoRTOAOE,  5,  35,  36. 


INJUNCTION. 

See  Franchisb,  7. 
Wastk,  1. 


INOFFICIOUS  WILL. 
See  Will,  6,  6. 

INSTRUCTIONS. 
See  Will,  6,  6. 


INTEREST. 

1.  A  debtor  on  a  mortgage  bearing  six  per 
cent,  interest,  who  at  the  end  of  each 
half  year  for  several  years,  pays  seven 
per  cent.,  toking    receipts,  each  ex- 


pressed to  be  for  six  month^s  interest ; 
cannot  have  the  excess  beyond  six  per 
cent.,  applied  to  extinfruish  the  princi- 
pal. The  N.  Y.  Life  Insurance  and 
Trust  Co.  Y.  Manning,  58 

3.  Each  receipt  so  accepted  by  the  debtor, 
is  evidence  of  an  agreement  to  pay 
seven  per  cent,  interest  for  the  prece- 
ding six  months ;  and  whether  it  be 
deemed  antecedent  or  made  at  the  time 
of  payment,  it  has  the  same  considera- 
tion, the  creditor's  forbearance ;  and 
having  been  executed,  the  court  will 
not  interfere,  even  if  the  agreement 
were  not  such  as  could  have  been  en- 
forced, id. 

3.  Such  receipts  are  not  evidence  of  a 
continuing  agreement  to  pay  the  higher 
rate  of  interest  beyoad  the  period  which 
they  cover.  id- 

See  Corporations,  13. 
Usury. 


INTERPLEADER. 

1.  It  is  no  objection  to  a  bill  of  inter- 
pleader, that  the  curaplainant  has  an 
interest  in  respect  of  other  property  not 
in  the  suit  but  which  might  be  litigated, 
that  one  party  rather  than  the  other 
should  succeed  in  the  interpleader,  so 
as  to  increase  his  own  chance  of  success, 
in  respect  of  such  other  property.  Such 
interest  may  be  termed  an  interest  in 
the  question,  but  not  ia  the  particular 
suit,  and  does  not  prevent  him  from 
filing  an  interpleader.  Oppenheim  v. 
Leo  Wolf,  671 

3.  If  however  the  complainant  be  liable  to 
either  party  in  respect  of  the  specific 
fund  in  dispute,  beyond  the  question  of 
property,  or  make  claims  on  the  fund 
which  either  of  the  defendants  contests, 
it  is  nut  a  proper  case  for  an  inter- 
pleader, id. 

3.  J.  having  placed  goods  in  the  hands  of 
O.,  as  a  security  for  advances,  obtained 
the  goods  on  a  promise  of  other  indem- 
nity, and  departed  from  New  York  to 
go  to  Liverpool,  on  the  1 1th  of  March« 
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-  1S41,  in  the  steamship  President.  No- 1 
things  was  ewer  beard  of  the  ship,  or  of  j 
any  person  who  sailed  in  her,  after  she 
left  the  harbor  of  New  York.  In  April, 
and  again  in  May,  1841,  J.'s  attorney 
placed  securities  in  the  hands  of  O.  for 
the  promised  ind^mnityf  and  directed  O. 
to  pay  the  surplus  to  W.,  to  whom  J. 
was  largely  indebted ;  to  which  O. 
agreed.  In  August,  1841,  administra- 
tion was  granted  on  J.^s  estate.  There 
bein^  a  surplus,  it  was  claimed  from  O. 
by  W.,  and  by  the  administrator  of  J., 
and  each  sued  O.  at  law  for  the  same. 
The  administrator  did  not  question  O.'s 
right  to  the  indemnity. 

Held^  1.  That  it  was  a  proper  case  for  a 
bill  of  interpleader  by  O.  against  the 
rival  claimants ;  and  that  he  was  under 
no  personal  obligation  to  W,,  which 
preyented  his  r«sortinfj  to  that  remedy. 

8.  That  J.  is  presumed  to  have  been  lost 
at  sea,  before  May,  1841 ;  and  the  pow- 
ers of  his  attorney  were  thAreby  termi- 
nated. 

3.  That  the  administrator  was  entitled  to 
the  surplus.  id. 


ISSUE. 
See  Will,  13, 


eootor,  it  not  appearing  that  the  de- 
vastavit was  committ^  before  the 
docketing  of  the  judgment ;  it  was 
held,  that  the  legatees  could  not  have 
priority  over  the  legal  lieo  of  toe 
judgment  creditor,  to  enforce  their  right 
against  the  defaulting  eiecutor,  upon  the 
real  estate  so  devised  to  him.  Wilkes 
V.  Harper,  6 

2.  If  it  had  appeared  that  the  whole  de- 
vastavit had  been  accomplished  before 
the  lien  of  the  judgment  attached,  quere 
whether  the  equity  of  the  legatees  sboukl 
be  preferred,  against  such  real  estatet 
to  the  lien  of  the  judgment  creditor! 

(Note,  It  would  not  be  preferred ;  S 
Barb.  Ch.  R.  338.) 

3.  It  is  not  necessary  to  docket  a  jadg- 
ment  recovered  in  the  supreme  court,  in 
order  to  sell  lands  on  an  execution 
thereon  ;  nor  a  judgment  in  the  superior 
court  or  common  pleas,  in  order  to  sell 
on  the  execution  lands  situated  in  the 
same  county.  In  both  eases,  jodgraente 
must  be  docketed  to  create  a  priority  of 
lien  thereby ;  and  in  the  latter  case,  in 
order  to  aifect  lands  in  other  counties. 
Wheeler  v.  Heermans,  697 

See  Debtor  and  Creditor,  6. 


JUDGMENT  CREDITOR'S  SUITS. 
See  Debtor  and  Creditor,  II. 

JUDGMENT  AND  EXECUTION. 

I.  An  executor,  who  was  also  a  devisee 
and  legatee,  wasted  a  large  portion  of 
the  assets  of  the  testator,  being  more 
than  double  his  own  proportion  of  the 
whole  estate,  and  the  other  legatees 
were  thereby  compelled  to  pay  a  debt 
of  the  testator  which  he  might  and 
ought  to  have  discharged  out  of  the  per- 
sonal effects.  In  a  suit  between  such 
legatees,  and  a  creditor  of  the  execu- 
tor, whose  judgment  was  a  lien  upon 
ODSold  real  estate  devised  to  the  ez- 


JOINT  OWNERS. 

See  the  references  under  the  Title, 
Tenant  in  Common. 


JOINT  STOCK  COMPANIES. 

See  Corporations,  18  to  14. 
Partnership. 


JURISDICTION. 


.  The  court  of  chancery  cannot  set  aside 
a  public  sale,  made  by  an  officer  who  is 
not  acting  under  the  direction  of  the 
court,  on  the  ground  of  the  inadeqaacj 
of  the  sum  bid  by  the  purchaser,  how- 
ever gross  or  startling  it  may  appear. 
March  V.  Ludlum,  36 
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9.  Nor  is  it  a  groand  for  relief  tgftintt  eoeh 
a  sale  regularly  conduoted,  that  the  par- 

.  ly  chiefly  interested  io  attending  upon, 
or  pretenting  it,  was  ignorant  that  it 

•    was  to  take  place ;  CYcn  if  the  property 

.   sell  for  a  twentieth  part  of  its  valae. 

id, 

3.  The  jarisdiction  of  the  court  of  chan- 
eery,  in  a  case  of  fraud,  of  trust,  or  of 
contract,  is  sustainable,  wherever  the 
person  sought  to  be  affected  is  found  ; 
although  lands  not  within  the  jurisdic- 
tion of  the  court,  may  be  affected  by  the 
decree.    De  Klyn  y'.  Watktns^         185 

4.  A  bill  was  filed  in  this  state,  against 
several  defendants,  of  whom  one  lived 
in  New  Jersey,  but  was  served  with 
process  here.  The  principal  subject  of 
the  suit,  was  land  in  New  Jersey,  oWned 
by  that  party,  but  land  in  New  York 
was  also  affected  ;  and  the  ground  of 
the  suit,  was  a  fraudulent  transfer  of 
the  whole,  executed  here. — Held^  that 
the  court  had  jurisdiction  to  set  aside 
the  conveyance,  snd    make  a  decree 

^  -against  the  New  Jersey  defendant  and 
his  lands.  id, 

5.  Chancery  has  jorisdiction  in  general,  to 
compel  the  delivery  up  of  securities 
wrongfully  withheld  ;  and  it  will  be  ex- 
ercised, although  the  case  be  remediable 
at  law,  if  no  objection  to  the  jurisdiction 
be  taken  by  demurrer,  or  in  the  answer. 
Kobbi  V.  Underhill,  277 

6.  Commissioners  in  partition,  who  at  the 
same  time  were  admeasuring  dover  in 
the  same  lands  under  an  order  of  the 
surrogate,  in  dividing  the  lands  between 
three  tenants  in  common,  after  assign- 
ing dower  to  the  widow,  allotted  the 
residue  to  the  owners  in  such  manner 
that  two  of  them  took  their  shares  free 
from  dower ;  the  commissioners  in- 
tending to  set  off  to  the  third,  an  infant, 
the  lands  subject  to  dower,  with  a  small 
parcel  besides;  and  that  arrangement 
was  agreed  to  by  one  of  the  owners  who 
was  an  adult,  and  by  the  guardians  ad 
it/em,  of  the  two  other  owners  who  were 
infants.  By  their  report  of  the  partition, 
the  commissioners  omitted  to  mention 
the  dower  lands,  or  to  allot  them  to  the 


party  intduded,  but  allotted  to  him  merely 
'  the  small  parcel  which  was  free  from 
dower ;  and  the  report  was  confirmed,  a 
judgment  entered  thereon,  and  the  error 
was  not  discovered  till  nearly  thirty 
years  af^rwards,  the  widow  having  sur- 
vived all  the  intervening  period.  The 
dower  lands  added  to  the  small  parcel, 
made  that  share  equal  with  each  of  the 
other  shares  allotted  in  the  partition.— 
Heldt  although  the  agreement  was  ia- 
valid,  and  there  was  no  sufficient  ratifi- 
cation or  acquiescence,  that  on  the 
ground  of  accident,  a  court  of  equity 
could  grant  relief,  and  could  give  fuU 
effect  to  the  defective  partition,  accord- 
ing to  the  original  design  of  the  com- 
missioners, and  the  justice  of  the  case. 
Douglass  V.  Fte/e,  439 

7.  Though  an  administrator's  purchase  of 
a  part  of  the  intesute*s  lands,  at  a  sale 
made  by  him  under  a  surrogate's  order, 
is  voidable  in  equity  ;  as  to  other  lands 
of  the  intestate  claimed  by  the  adminis- 
trator, not  conveyed  to  him  by  the  deed 
under  the  surrogate's  sale :  the  heir's 
remedy  is  at  law,  and  not  in  equity. 
Ward  V.  Smith,  608 

See  Corporations,  13. 

Executors  and  Administrators, 

Franchise,  7. 
Specific  Performance. 
Waste,  1,  2. 


LANDLORD  AND  TENANT. 

1.  Where  two  or  more  parties  are  interest- 
ed in  a  lease  about  expiring,  one  of  them 
cannot  take  a  new  lease  in  his  own  name 
to  the  exclusion  of  the  others.  And  if, 
after  undertaking  with  the  others,  to  pro- 
cure a  renewal,  he  take  it  to  himself, 
and  attempt  to  retain  it  solely,  it  is  a 
fraud  upon  his  associates.  Burrell  r. 
Bull,  15 

3.  P.  conducted  a  refectory,  owning  three 
fourths  of  the  lease,  fixtures,  stock  and 
movables ;  and  S.  owned  the  other 
fourth.    B.  and  M.  held  mortgages  oa 


index: 


P.*8  iatere«t,  wbich  were  deemed  not 
qaite  secare  ;  arrears  of  rent  were  dae, 
and  a  dUtreae  made.  B.  and  M.  in  the 
abeence  of  S.,  agreed  with  P.  to  pay  the 
rent  in  arrear,  if  he  wo'ald  gite  them  in- 
stant poeaession  of  the  refectory,  and 
that  they  woald  protect  the  intereats  of 
S.,  who  was  to  refund  to  themone*foarth 
of  the  arrears.  They  received  posses- 
sion of  the  whole  accordingly,  and  placed 
an  agent  in  charge.    S.  on  his  return 

•  assented  to  what  had  been  done.  B. 
and  M.  did  not  pay  the  arrears,  but  suf- 
fered a  sale  therefor  under  the  distress, 
at  which  they  became  the  purchasers  of 
the  fixtures,  stock  and  movables,  and 
continued  the  business.  The  lease  had 
nearly  expired,  and  before  the  sale  it 
had  been  arranged  that  B.  should  pro- 
cure a  new  lease  for  the  common  bene- 
fit of  S.,  B.  and  M.  He  obtained  the 
renewal  in  his  own  name  and  claimed  it 
as  his  own ;  and  soon  after,  he  and  M. 
separately,  sold  their  respective  inter- 
ests in  the  whole  concern,  to  K.  and  de- 
livered to  him  possession  of  the  whole, 
which  he  maintained,  excluding  S.  In 
a  suit  by  S.  against  B.,  M.  and  K.  ; — 
Held,  1.  That  B.  and  M.  were  bound  to 
account  to  S.  for  one-fourth  of  the  pro- 
fits from  the  time  they  took  possession, 
till  their  sale  to  K.,  and  for  one- fourth 
of  the  price  obtained  for  the  refectory 
from  him,  and  were  entitled  to  credit  for 
one-fourth  of  the  rents  paid  by  them 
upon  the  distress  and  subsequently. 

8.  That  the  new  lease  obtained  by  B.,  en- 
ured to  the  benefit  of  M .  and  S. 

3.  That  P.  was  a  competent  witness  fur 
S.,  though  he  was  originally  to  pay  the 
rent  as  a  part  of  the  expenses  of  the  re- 
fectory. 

4.  That  K.  was  also  a  competent  witness 
for  S.,  his  liability  being  secondary  to 
that  of  B.  and  M.,  and  all  being  liable, 
e«  delicto. 

5.  That  the  statute  of  frauds  has  no  ap- 
plication, either  to  the  agreement  to  pay 
the  arrears  of  rent,  or  to  the  interest 
which  S.  claimed  in  the  renewed  lease. 

id. 

3.  A  continuance  of  church  leases,  is  ex- 
pected as  a  matter  of  course,  without 
any  covenant  of  renewal.  Gibbes  v. 
Jenkins,  130 


4.  The  i^ood  wOl  for  each  a  eoatiooaiiee, 
arising  from  the  ownership  of  the  old 
lease,  constitutes  a  recognized  and  valu- 
able interest,  although  the  corporation 
granting  such  lease,  is  not  boond  to  con- 
tinue it,  or  grant  a  renewal.  id. 

5.  The  new  lease,  in  such  cases,  is  held  a 
continuance  of  the  original  term,  for  the 
protection  of  the  rights  of  parties  who 
had  liens  upon  or  interests  in  such  term. 

id. 

6.  One  purchasing  a  leasehold,  which  is 
subject  to  a  mortgagei  and  contains  no 
covenant  of  renewal,  cannot  escape  the 
lien  of  the  mortgage,  by  suffering  the 
lease  to  expire,  and  afterwards  obtaining 
a  new  lease  for  the  premises.  id. 

7.  Such  new  lease  is  in  equity  subject  to 
the  mortgage,  precisely  as  the  former 
one  was  when  its  term  expired.         id. 

8.  A  mortgagee,  whose  debt  is  all  due  and 
is  defectively  secured,  by  procuring  a 
receiver,  obtains  an  equitable  lien  on  the 
unpaid  rents  of  the  lands  mortgaged. 
Lofsky  V.  Maujer,  69 

9.  Previous  to  the  appointment  of  a  re- 
ceiver in  a  foreclosure  suit,  the  owner 
of  the  equity  of  redemption  by  purchase 
from  the  mortgagor,  had  received  from 
his  tenant,  a  note  for  the  rent  accrued 
and  a  mortgage  on  personal  property  ex- 
ecuted by  a  friend  of  the  tenant  for  iu 
further  security ;  hot  no  actual  payment 
had  been  made.  Held,  that  there  was 
no  merger  of  the  rent,  but  the  landlord's 
right  to  distrain  continued  ;  and  that  the 
receiver  was  entitled  to  the  unpaid  rent, 
in  preference  to  the  owner  of  the  equity 
of  redemption.  id. 


LEASE. 
See  LiifDLoRD  and  Tenant. 

LEGACY. 

See  Judgment  and  Execution,  1,  9, 
Will,  16,  18,  20,  21,  22  to  27. 
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LEGISLATIVE  POWER. 
See  Framchisb,  8  to  4. 

LEX  LOCI. 

See  Jdrhdigtion,  3,  4. 
Usury,  3,  4,  17,  18. 

LIEN. 

See  Judgment  and  Exbcdtion,  1  to  3. 
Labdlord  ahd  Tenant,  6  to  9. 
MoRTOAOE,  25,  S6,  42, 43. 

LIMITATION  OF  ACTIONS. 

1,  The  statute  of  limitatione  does  not  ran 
in  favor  of  heirs,  during  the  three  years 
next  sncoeediog  the  granting  of  letters 
testamentary  or  of  adnanistration  on  the 
estate  of  their  ancestor.  Van  Wezel  y. 
Wyckoff,  428,  628 

S.  An  administrator,  in  1805,  became  the 
purchaser  of  lands  of  his  intestate, 
at  a  surrogate's  sale,  and  they  were 
held  adverboly,  from  that  time  onward. 
W.,  a  daughter  of  the  intestate,  was 
then  a  married  woman,  and  so  continued 
till  1827.  In  1839,  she  filed  a  bill  to 
set  aside  the  sale.  Held,  that  she  was 
not  barred  by  lapse  of  time.  Ward  ▼. 
Smith,  592 

See  Mortgage,  53  to  56. 


LIS  PENDENS. 

The  case  of  Leavitt  y.  Tylee,  I  Sand.  Ch. 
R.   807,  confirmed.    Shaw  v.  Leavitt, 

163 

See  Debtor  and  Creditor,  7, 8. 
Pleading,  7  to  9. 


LOAN. 
See  UflURT,  1  to  3,  6  to  8. 


LOAN  COMMISSIONERS. 

1.  The  court  of  chancery  cannot  set  aside 
a  public  sale,  made  by  an  officer  who  is 
not  acting  under  the  direction  of  the 
court,  on  the  ground  of  the  inadequacy 
of  the  sum  bid  by  the  purchaser,  how- 
ever gross  or  startling  it  may  appear. 
March  v.  Ludlwn,  35 

2.  Nor  is  it  a  ground  for  relief  against 
such  a  sale  regularly  conducted,  that  the 
party  chiefly  interested  in  attending 
upon,  or  preventing  it,  was  ignorant  that 
it  was  to  take  place ;  even  if  the  prop- 
erty sell  for  a  twentieth  part  of  its  value. 

id, 

3.  A  judgment  creditor  purchased  the 
farm  of  his  debtor,  at  a  sale  under  the 
judgment.  The  farm  was  worth  $3000, 
and  was  subject  to  a  mortgage  to  the 
loan  commissioners  for  $131,  executed 
sixteen  years  before.  The  debtor  ceased 
to  pay  the  interest  thereon  after  the 
sale,  upon  which  the  farm  was  adver- 
tised by  the  commissioners  and  sold  and 
conveyed  to  L.  a  neighbor  of  the  debtor, 
for  $146.  The  creditor  residing  in  a 
distant  state,  was  ignorant  of  the  exis- 
tence of  the  mortgage  until  after  the 
sale,  as  was  his  attorney  who  resided  in 
the  county.  The  sale  was  advertised 
according  to  the  commissioners  usual 
practice.  The  notice  was  published  in 
a  newspaper  which  had  the  greatest 
circulation  in  the  part  of  the  county 
where  the  farm  was  situated  and  was 
to  be  sold,  and  the  notices  were  posted 
in  the  same  part  of  the  county.  The 
attorney  lived  in  a  different  section, 
where  there  were  three  newspapers  of 
a  much  larger  circulation.  There  were 
hut  hve  or  six  persons  present  at  the 
sale.  L.  went  with  the  debior  to  the 
sale,  and  was  urged  by  the  debtor  to 
buy  the  farm.  After  arriving,  he  con- 
seated  to  buy  it,  and  borrowed  the 
money  for  the  purpose  at  the  place  of 
sale.  After  the  sale,  he  permitted  the 
debtor  to  occupy  the  farm,  the  latter 
taking  a  lease.  There  was  no  proof 
that  L.  boaght  the  (arm  for  the  debtori 
or  that  any  of  the  consideration  was  fur- 
nished by  the  debtor,  or  that  either  of 
them  deterred  or  prevented  others  &om 
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hearing  of  or  attending  the  sale.  On  a 
hill  by  the  creditor  to  set  aside  the  sale 
for  fraud  and  unfairness — held^  that  the 
sale  was  regular,  and  that  it  could  not 
be  set  aside  on  the  facts  established. 
Also  held*  that  atler  the  sheriff's  sale, 
there  was  no  relation  of  trust  or  confi- 
dence between  the  debtor  and  the  credi- 
tor, nor  any  duty  on  the  part  of  the 
former,  which  required  him  to  apprise 
the  latter  of  the  impending  sale,  or  pre- 
cluded him  from  buying  at  the  sale.    id. 


LOCATION  OF  LANDS. 

See  Boundaries. 
Deed,  1,  2. 
Specific  Performance,  8,  9. 


LUNACY. 
See  Will,  1  to  12. 

ni 

MAINTENANCE. 
See  Will,  18. 

MARRIAGE  SETTLEMENT. 

1.  The  case  of  Ordranaux  t.  Rey^  (2 
Sand.  Ch.  R.  23,)  referred  to  and  con- 
firmed.    Ordr<maux  v.  Helte,  512 

S.  A  conveyance  of  real  estate,  in  trust  to 
lease  the  same  and  to  pay  and  apply  the 
income  nnto  such  persons,  for  such  uses 
and  purposes,  and  in  such  parts  and 
manner, as  £.,a  married  woman,  should 
in  writing  appoint ;  and  for  want  of  such 
direction,  then  to  her  proper  hands ;  or 
otherwise  to  permit  her  to  receive  the 
income  for  her  sole  and  separate  use 
and  benefit ;  is  valid  as  an  express  trust. 
Rogers  v.  Ludlow,  104 

3.  Such  a  tmst  interest  in  real  estate, 
cannot  be  subjected  to  the  payment  of 
liabilities,  in  the  nature  of  debts,  created 
by  the  wife.  id 


4.  If  the  conveyance  were  deemed  to 
create  a  valid  power  in  trust,  instead  of 
an  express  trust,  such  liabilities  would 
not  be  enforced  against  the  wife*s  in- 
terest, under  the  provision  of  the  revised 
statutes  for  compelling  the  execntion  of 
powers  in  favor  of  the  creditors  of  the 
beneficiary.  id, 

5.  A  married  woman  cannot  incqr  a  debt ; 
and  where  she  has  a  separate  estate, 
her  obligation  incurred  on  the  faith  of 
such  estate  or  for  its  benefit,  is  enforced 
(when  capable  of  being  enforced,)  as  a 
charge,  and  never  as  a  personal  liability. 

id. 

6.  The  revised  statutes  relative  to  Uses 
and  Trusts,  do  not  apply  to  a  marriage 
settlement  of  personal  property  creating 
no  future  interests.     Hardey  Y.CarroU, 

301 

See  Mortgage,  48,  49. 


MARSHALLING  SECURITIES. 
See  Mortgage,  27  to  30,  34. 

MENTAL  CAPACITY. 
See  Will,  1  to  12. 

MERGER. 

See  Landlord  and  Tenant,  9. 
Mortgage,  42  to  44. 

MISREPRESENTATION. 
See  Specific  Performance,  7  to  9. 

MISTAKE. 

See  Jurisdiction,  6. 

Specific  Performance,  7  to  9. 

MORTGAGE. 
I.  0/  its  validity  and  legality;  of  affirm- 
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ing  or  disaffirming  a  mortgage  hy  an 

truant ;  and  of  defence  on  the  ground 

of  failure  of  title, 
n.  Of  conveyances  intended  as  a  security. 
Ilf .  Of  the  recording  of  mortgages,  and 

its  effect  on  prior  incumbrancers ;  and 

of  notice, 
TV,  Of  mortgages  of  terms  of  years,  and 

their  lien  upon  renewal  of  the  terms, 
V.  Of  the  estate  of  the  mortgagor  and 

mortgagee  ;  effect  of  purchase  subject  to 

a  mortgage. 
W.OfstSrogation,  substitution  and  surety. 
VII.  Assignment  of  mortgages,  and  the 

rights  consequent  thereon. 
VII  I.  Of  the  payment  and  satisfaction  of 

mortgages,  and  application  of  payments ; 

Of  merger  and  extinguishment. 

IX.  Of  redemption  of  mortgaged  premises, 
and  proceedings  therefor. 

X.  Foreclosure ;  Defence ;  Decree. 


Mortgage,  I. 

Of  its  vdlidity  and  legality ;  of  affirming 
or  disaffirming  a  mortgage  by  an  infant ; 
and  of  defence  on  the  ground  of  failure 
of  title. 

1.  A  defendant  who  sets  up  an  equitable 
title  to  land,  against  a  mortgagee  in 
good  faith  of  the  legal  estate  without 
actual  notice  ;  in  ordei;  to  affect  the  lat> 
ter  with  constructive  notice,  by  means 
of  his  possession  at  the  date  of  the  mort- 
gage, should  allege  in  his  answer  that 
he  was  then  in  possession,  claiming  the 
land  as  his  own.  It  is  not  sufficient  to 
allege  that  the  defendant  was  in  pos- 
session at,  and  long  before,  the  execu- 
tion of  the  mortgage.  The  N.  Y.  Life 
Insurance  and   Trust  Co.   y.    Cutler, 

176 

3.  Such  an  equitable  owner  of  a  farm  can- 
not enforce  his  right  against  one  who, 
on  the  faith  of  the  legal  owner's  re- 
corded title,  purchased  another  farm  of 
the  latter,  charging  it  with  a  fixed  pro- 
portion of  a  mortgage  given  by  such 
owner  on  both  farms ;  the  purchaser 
having  no  notice  of  the  equity  in  respect 
of  the  former.  id, 

3.  A  corporation  cannot  enforce  a  mort- 
VoL.  m.  87 


gage  which  it  has  obtained  by  a  transfer, 
taken  contrary  to  the  express  provisioa 
of  its  charter.      Green   v.   Seymour^ 

285 

4.  The  mortgagor  may  avail  himself  of  • 
such  illegality,  and  thereby  show  that 
the  corporation  has  no  valid  title  to  the 
mortgage.  id. 

See  Corporations,  3  to  7. 

5.  An  infant  purchased  goods  and  exe- 
cuted a  mortgage  thereon  for  the  par- 
chase  money. — Held,  after  he  became 
of  full  age,  that  he  was  at  liberty  to 
affirm  or  disaffirm  the  mortgage.  If  he 
affirmed  it,  he  must  pay  the  amount  or 
dehver  the  goods  according  to  its  tenor. 
If  he  disaffirmed  the  mortgage,  be  must 
restore  the  gojods,  or  account  for  their 
value.  He  cannot  affirm  the  sale  and 
keep  the  goods,  and  at  the  same  time 
repudiate  the  mortgage.  Ottman  t. 
Moak,  431 

6.  A  purchaser  under  an  order  for  the  sale 
of  infants  lands,  who  has  never  beea 
evicted  or  disturbed  in  his  possession, 
cannot  resist  the  foreclosure  of  his 
mortgage  for  the  purchase  money,  oa 
the  ground  that  he  did  not  obtain  a  good 
title.     Davison  v.  De  Freest,  466 

See  Corporations,  8  to  11. 


MORTOAOB,  II. 


Of  conveyances  intended  as  a  security, 

7.  The  owner  of  two  lots,  which  had  been 
sold  on  an  execution  against  him,  agreed 
with  M.  that  she  should  buy  one  of  the 
lots,  and  pay  the  price  by  redeeming 
both  from  the  sherifif's  sale.  M.  was 
to  take  a  deed  from  the  sheriff,  pay  all 
liens  and  charges,  and  on  receiving  the 
surplus,  beyond  the  price  of  th?  one  lot, 
with  interest,  at  a  day  fixed,  was  to 
convey  the  other  lot  to  the  vendor;  or 
if  such  payment  were  not  made,  was  to 
retain  both  lots.  The  vendor  was  by  a 
like  covenant,  to  {?ive  possession  of  the 
lot  sold  to  M. — Held,  ihat  by  the  agree- 
ment, M.  became  the  purchaser  of  the 
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one  lot,  and  took  the  other  lot  as  a  se- 
curity for  her  advances  beyond  the 
price  of  the  former ;  aud  that  she  was 
boend  lo  convey  to  the  vendor,  on  being 
refunded,  such  excess  with  interest. 
Barton  v.  May,  450 

Mortgage,  III. 

0/  the  recording  of  mortgages^  and  its 
effect  on  prior  incumbrancers ;  and  of 
notice, 

0,  Parties  acquiring  liens  or  interests  snb- 
seqeent  to  the  recording  of  a  mortgage, 
mubt  notify  the  same  to  the  mortgagee, 
if  they  wish  to  influence  or  control  his 
action  in  respect  of  the  lands  mortgaged. 
King  V.  McVickar,  193 

0.  The  recording  of  a  mortgage  is  not 
notice  of  its  existence  to  a  prior  mort- 
gagee, id. 

10.  A  party  setting  up  a  prior  legal  right 
in  an  answer,  is  not  bound  to  deny  no 
tice  of  a  subsequent  lien  or  interest, 
unless  such  notice  be  distinctly  alleged 
against  him.  The  rule  is  different, 
where  one  is  resisting  a  prior  title,  on 
the  ground  that  he  purchased  in  good 
fiiith,  without  notice.  id» 

See  Mortgage,  1,  2. 


Mortgage,  IV. 

0/ mortgages  ofterfns  of  years ,  and  their 
lien  upon  renewal  of  the  terms. 


II.  A  continuance  of  church  leases,  is 
expected  as  a  matter  of  course,  without 
any  C(»venant  of  renewal.  Gibbss  v. 
Jenkinsj  130 

Id.  The  good  will  for  such  a  continuance, 
arising  from  the  ownership  of  the  old 
lease,  constitutes  a  recognized  and  valu- 
able interest,  although  the  corpora  ion 
granting  such  lease  is  not  bound  to  con- 
tinue it,  or  grant  a  renewal.  td. 

18«  The  new  lease,  in  sttcb  caaen,  is  heU 


a  continaance  of  the  original  tern,  fer 
the  protection  of  the  rights  of  parties 
who  had  liens  upon  or  interests  in  sacii 
term.  id. 

14.  One  purchasing  a  leasehold,  which  is 
sobject  to  a  mortgage,  and  contains  no 
covenant  of  renewal,  cannot  escspe  the 
lien  of  the  mortgage,  by  suffering  the 
lease  to  expire,  and  afterwards  obtaining 
a  new  lease  for  the  premises.  id* 

15.  Such  new  lease  is  in  equity  sobject  in 
the  mortgage,  precisely  as  the  former 
one  was  when  its  term  expired.         t^. 


Mortgage,  V. 

Of  the  estate  of  the  mortgagor  and  mort- 
gagee; Effect  of  purchase  subject  to  a 
mortgage, 

16.  In  this  state,  the  equity  of  redemption 
is  a  legal  estate  ;  and  so  continues,  not- 
withstanding the  lapse  of  tho  day  of 
payment,  and  although  the  mortgagee 
may  be  in  p<issession  ;  until  it  is  cut  off 
by  foreclosure  or  otherwise.  Borst  v. 
Boyd,  AOl 

17.  A  creditor  taking  from  his  debtor  in 
compromise  and  satisfaction,  a  convey- 
ance of  land  subject  to  a  mortgage 
thereon,  ceasen  to  be  a  creditt>r,  and 
becomes  a  purchaser  of  such  land  ;  and 
he  cannot  compel  the  debtor  to  pay  the 
mortgage.    Brewer  v.  Staples,        570 

18.  S.  having  mortgaged  his  lands  to  B., 
subsequently  tradsferred  to  B.,  a  debt 
against  Q.  as  a  collateral  security.  Af- 
terwards, S.  being  largely  indebted  to 
T.,  compromised  the  debt  for  less  than 
ita  amount,  and  paid  it  by  conveying  to 
T.  the  same  lands,  expressly  subiect  to 
the  mortgsge  to  B.—Held,  that  f.  had 
no  right  to  require  B.  to  collect  Q.'b 
debt,  and  apply  it  to  the  satisfaction  of 
the  mortgage  ;  that  the  land  was  the 
primary  fund ;  and  that  S.  could  reqnire 
B.  to  exhaust  it  before  resortmg  to  Q.'s 
debt,  which  was  collateral  to  the  mort- 
gage, id. 

See  Mortgage,  19, 20,  49,  53  to  57. 
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MOSTOAOS,  VI. 

Of  su^gaUont  substiiuHan^  and  sunty. 

19.  A  sarety  is  a  debt  seenred  hy  raort- 
fage  on  lands  of  the  principal,  on  payinjr 
off  the  debt,  becomes  subrogated  in  equi- 
ty to  the  rights  of  the  creditor,  and  is 
entitled  to  fortsolose  the  mortgage  in  his 
own  name.    McLean  r.  TowU^       117 

90.  So  where  one  owning  lands  which  he 
had  mortgaged,  sold  them  to  M  ,  who 
assumed  the  mortgage  debt,  and  M.  sold 
them  to  T.  who  assumed  the  mortgage 
in  like  manner,  and  M.  was  then  com- 
pelled by  the  original  debtor,  for  his  in- 
demnity, to  pay  to  the  creditor  the  amount 
of  the  mortgage ;  it  was  held^  that  M. 
eoold  foreclose  the  mortgage  against  P. 
and  the  lands  mortgaged.  id. 

81.  Where  tenants  in  common  onite  in 
executing  a  joint  mortgage,  for  a  joint 
and  several  debt,  one  of  them  has  no 
equity  to  compel  the  mortgagee  to  re- 
ceive half  the  debt,  and  to  proceed 
against  his  co-tenant^s  moiety  for  the 
collection  of  the  other  half,  although  he 
tender  a  sufficient  bond  of  indemnity 
against  eventual  loss.    Frost  v.  Bevins, 

188 

99.  Nor  on  a  foreclosure  against  both 
mortgagors,  will  a  decree  be  made  for  a 
sale  of  the  undivided  moieties  separate- 
ly, for  the  respective  half  parts  of  the 
debt.  id. 

93.  The  doctrine  of  principal  and  surety 
is  not  applicable,  and  the  creditor  is  en- 
titled to  receive  his  whole  debt,  or  to 
have  the  usual  decree  for  a  sale  of  the 
whole  premises.  id. 

94.  A  husband  and  wife  joined  in  execu- 
ting two  mortgages,  accompanying  his 
two  bonds  ;  all  being  given  for  the  same 
debt.  This  was  in  part  a  pre-existing 
debt  of  the  husband's,  and  in  part  money 
advanced  to  him  at  the  time.  One 
mortgage  was  on  his  own  lands,  the 
other  was  on  the  wife's  inheritance. — 
Held,  1.  That  the  husband's  lands  were 
the  primary  fund  for  the  payment  of  the 
mortgages,  and  the  wife's  became  the 
•ecoadary  or  auxiliary  fund  for  that  pur- 


pose. She  became  the  eoreiy  fot-her 
husband  in  respect  of  the  latter.  9. 
That  the  suretyship  is  made  out  in  such 
a  case,  by  showing  that  it  was  the  ha^ 
band's  debt,  or  that  he  received  the 
money  advanced,  if  the  mcmey  were 
used  for  the  benefit  of  the  wife  or  her 
property,  or  any  circumstance  exist 
which  will  defeat  her  claim  to  be  re« 
garded  as  a  surety ;  it  must  be  proved 
by  the  party  alleging  aoehfitct.  Loam' 
er  f .  Wheelwright,  13ft 

35.  Where  one  of  .two  joint  mortgagees^ 
each  of  whom  owned  in  severs Ity  a  past 
of  the  mortgage  debt,  paid  to  his  co* 
mortgagee  a  portion  of  the  debt  of  the 
latter,  with  the  express  purpose  of  dis< 
discharging  his  lien;  the  former  oaoeot 
enforce  the  mortgage  for  each  payment, 
or  be  subrogated  in  respect  thereof.    u/« 

90.  A  surety  who  gives  a  separale  mort- 
gage, on  conveying  a  part. of  his  lande 
in  satisfaction  of  the  debt,  is  entitled  to 
be  subrogated  to  the  mortgagee's  claim 
on  the  mortgage  of  the  principal  debtor. 

id. 

37.  After  a  first  mortgage  was  eaoeell* 
ed,  wrongfully,  the  banker  to  ■eoure 
his  advance,  made  upon  it,  obtain* 
ed  from  the  grantee  who  oaneeUed 
it,  a  mortgage  on  other  lands  of  some 
value;  and  subsequently  the  grantee 
gave  to  him  another  mortgage  on  those 
lands,  to  secure  debts  due  to  the  banker 
as  trustee.  After  this  he  conveyed  the 
lands  to  the  banker  in  fee,  in  trust  for 
several  persons.  It  appeared  that  as 
between  the  original  mortgagor  and  such 
grantee,  the  latter  was  liable  in  respect 
of  his  lots  formerly  subject  to  the  mort- 
gage, to  pay  a  part  of  such  advance. 
Held,  that  on  the  banker's  re-instating 
and  enforcing  the  original  mortgage,  a 
second  mortgagee  stood  in  the  place  of 
a  surety  for  suuh  grantee  to  the  extent 
of  his  liability  to  make  good  the  advance, 
and  was  entitled  to  that  extent,  to  the 
benefit  of  the  subsequent  security  tukea 
for  the  advance,  by  the  banker,  frpm 
the  grantee.     King  v.  Afc  Vickar,     199 

98.  Held  also,  that  such  equity  of  the  se- 
cond mortgagee,  could  not  b^  enforced 
against  the  beneficiaries  under  the  oon- 
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Y^yanee  to  the  banker  in  trost,  nntil 
they  were  made  parties  to  the  aait.    id. 

88.  Where  there  is  to  be  a  long  contro- 
yersy  as  to  the  extent  of  the  equity  of  a 
second  mortfragee,  who  is  entitled  to  a 
subsidiary  security  obtained  by  the  first 
mortgagee ;  the  civil  law  rule  of  subro- 
gation will  be  adopted,  and  a  decree  for 
the  satisfaction  of  the  first  mortgage 
made  at  once,  instead  of  requiring  the 
holder  thereof  in  the  first  instance  to  re- 
sort to  his  ancillary  security.  id. 

30.  The  decree  will  at  the  same  time,  pro- 
Tide  for  the. second  mortgagee's  right  of 
subrogation  to  such  security.  id. 

31.  The  purchaser  of  land  which  is  con- 
Teyed  to  him  subject  to  a  mortgage  ex- 
ecuted by  the  vendor,  is  not  entitled  to 
the  benefit  of  a  collateral  security  which 
tbe  vendor  placed  with  the  mortgagee 
sabsequent  to  the  execution  of  the  mort- 
gage.   Brewer  T,  Staples^  679 

33.  After  such  a  conveyance,  the  land  be- 
comes the  primary  fund  for  the  payment- 
of  the  mortgage  debt,  and  the  personal 
liability  of  the  mortgagor  is  the  second- 
ary fund.  The  mortgagor  stands,  in 
respect  of  the  land,  as  a  surety  for  the 
mortgage  debt.  id. 

See  Mortgage,  38,  42,  43« 


Mortgage,  VII. 

Atsignment  of  morf gages  and  the  rights 
consequent  thereon. 

33.  Where  M.  who  was  liable  for  a  mort- 
gage debt,  sold  the  land  to  one  who  as- 
sumed the  debt,  and  M.  was  afterwards 
compelled  to  pay  it ;  held  that  he  could 

Eroceed  to  foreclose  the  mortgage  for 
is  indemnity,  and  that  his  right  to  fore- 
close was  perfect  without  an  assignment 
of  the  bond  and  mortgage ;  and  an 
agreement  by  M.  to  forbear  collection 
on  receiving  such  assignment,  was  with- 
out consideration  and  invalid.  McLean 
▼.  Towle,  117 

34.  A  mortgagor,  and  one  to  whom  he  had 


subsequently  conveyed  part  of  the  lote 
mortgaged,  snbject  to  a  portion  of  the 
debt,  applied  to  a  banker  to  advanee 
money  to  satisfy  the  mortgagee.  The 
banker  made  the  advance,  on  such  gran- 
tee of  part  of  the  lots,  agreeing  to  take 
an  assignment  of  tbe  mortgage  for  hie 
benefit  and  security,  as  against  tbe  lots 
remainingjn  the  mortgagor,  half  the  sum 
requisite  to  satisfy  the  mortgagee,  bein^ 
furnished  at  the  time,  ostensibly  by  the 
grantee.  Payment  was  made  to  the 
mortgagee,  who  assigned  the  mortgage 
to  the  grantee  ;  and  he  soon  after  can- 
celled it  of  record,  without  the  assent  or 
knowledge  of  the  banker. 
Held,  that  the  transfer  for  the  benefit  of 
the  latter  was  valid,  and  the  subsequent 
discharge  of  the  same  was  void,  and  that 
he  could  re- instate  the  mortgage,  and 
foreclose  it  against  the  lots  still  owned 
by  the  mortgagor,  and  against  a  second 
mortgagee  of  the  same,  whose  lien  was 
prior  to  the  cancelroent,  but  subsequent 
to  the  first  mentioned  mortgage.  King 
▼.  McVickar,  192 

35.  An  assignment  of  a  mortgage,  carries 
with  it  all  the  incidents  to  its  payment. 
Thus  in  the  instance  of  infant's  mort- 
gage of  goods,  it  was  held  that  an  as* 
signment  carried  the  mortgagee's  right 
to  an  account,  and  to  the  chattels  mort- 
gaged, as  well  as  to  an  action  for  those 
converted ;  whether  the  infant  affirmed, 
or  disaffirmed  the  mortgage.  Ottman  t. 
Moak,  431 

36.  Pending  a  suit  to  redeem  from  a  mort- 
gagee in  possession,  lands  which  he 
claimed  absolutely,  the  mortgagor  made 
an  assignment  of  the  snbject  matter,  for 
the  benefit  of  creditors. — Held,  1.  That 
the  assignment  transferred  all  the  nioru 
gagor's  estate  and  interest.  2.  That  it 
was  not  within  the  provision  of  the  re- 
vised statutes  against  champerty.  Borst 
▼.  Boyd,  601 

37.  The  mortgagor's  assignment  convey- 
ed all  his  real  estate  and  thing*)  in  ac- 
tion, in  trust,  to  sell  and  dispose  of  the 
same,  and  to  apply  the  proceeds  for  the 
benefit  of  creditors. — Held,  that  the  as- 
signees took  the  estate  and  property,  and 
not  a  mere  power  in  trust ;  and  that  the 
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wards  <*  real  estate,'^  were  sufficient  to 
pass  the  eqaity  of  redemption.  id. 

See  MoRTOAQB,  19,  20,  33,  34,  44. 


Mortgage,  VIII. 

Of  the  payment  and  satisfaction  of  mort- 
gages,  and  application  of  payments  ;  of 
merger  and  extinguishment. 

38.  A  debtor  on  a  mortgage  bearing  six 
per  cent  interest,  who  at  the  end  of  each 
half  year  for  several  years,  pays  seven 
per  cent,  taking  receipts,  each  express- 
ed to  be  for  six  month^s  interest ;  can- 
not have  the  excess  beyond  six  per 
cent.,  applied  to  extinguish  the  princi- 
pal. The  New  York  Life  Insurance 
and  Trust  Company  v.  Manning,    58 

3d.  Each  receipt  so  accepted  by  the  debt- 
or, is  evidence  of  an  agreement  to  pay 
seven  per  cent,  interest  for  the  prece- 
ding six  months ;  and  whether  it  be 
deemed  antecedent  or  made  at  the  time 
of  payment,  it  has  the  same  considera- 
tion, the  creditor's  forbearance ;  and 
having  been  executed,  the  court  will  not 
interfere,  even  if  the  agreement  were 
not  such  as  could  have  been  enforced. 

id, 

40.  Snch  receipts  are  not  evidence  of  a 
continuing  agreement  to  pay  the  higher 
rate  of  interest  beyond  the  period  which 
they  cover.  id. 

41.  In  equity  the  payment  of  a  mortgage 
by  a  surety,  does  not  extinguish  it,  and 
he  may  enforce  it  by  a  foreclosure 
McLean  r.  Towle,  117 

42.  A  second  mortgagee,  holding  also  the 
mortgage  liability  of  a  surety,  bought  of 
the  mortgagor,  the  premises  mortgaged, 
for  a  price  exceeding  the  first  lien  and 
liis  own  combined,  and  received  an  ab- 
solute deed,  subject  to  the  first  lien. 
The  excess  beyond  the  first  lien,  was 
not  applied  to  the  debt  secured  by  the 
second  mortgage ;  but  shortly  aAer  the 
sale,  the  purchaser  agreed  in  writing 
with  the  principal  to  apply  the  net  pro- 
fits beyond  the  price  paid,  to  that  mort- 
gage debt.    Heldy  as  between  him  and 


the  surety,  1.  That  his  mortgage  wis 
merged  by  receiving  the  conveyance  in 
fee,  and  that  his  debt  was  extingatshed. 
2.  That  if  it  were  otherwise,  he  must 
account  to  the  surety  for  the  price  paid 
beyond  the  amount  of  the  first  lien ;  and 
this  being  more  than  the  debt,  the  sure- 
ty was  discharged.  3.  That  as  between 
the  principal  debtor  and  the  mortgagee 
the  latter  could  still  enforce  the  debt. 
Loomer  t.  Wheelwright^  135 

43.  Although  in  the  absence  of  direct 
proof  of  intention,  equity  will  intend  a 
merger  or  the  contrary,  from  the  inter- 
est of  the  parly  taking  the  deed  being 
in  one  direction  or  the  other ;  it  cannot 
prevent  a  merger  contrary  to  his  inter- 
est, where  he  clearly  intended  to  do  the 
acts  which  legally  effect  a  merger,  al- 
though he  may  have  done  them  under 
an  erroneous  view  of  their  legal  conse- 
quences. Where  two  persons  are  joint 
mortgagees,  but  are  each  owners  in  sev- 
eralty of  a  part  of  the  mortgage  debt ; 
one  of  them  may  so  act  as  to  merge  his 
own  mortgage  interest,  without  affecting 
itidX  of  the  other.  id.' 

44.  An  assignment  of  a  mortgage  to  one 
who  has  taken  a  conveyance  of  a  part 
of  the  mortgages  premises  from  the 
mortgagor,  will  not  operate  as  a  merger 
in  respect  of  the  premises  still  owned  by. 
the  latter.     King  v.  Mc  Vickar,       192 

45.  There  is  a  wide  distinction  between  a 
payment  and  a  set  off;  and  under  an 
answer  setting  up  payments  made  to- 
wards a  mortgage  debt,  evidence  of  cor- 
responding sums  doe  from  tbB  mort- 
gagee to  the  mortgagor,  which  might  be 
set  off,  is  inadmissible.   Green  v.  Stormy. 

305 

46.  There  is  no  rule  of  law,  which  will 
apply  distinct  debts  due  from  and  to  the 
same  parties  as  a  payment  of  each  other 
unless  by  the  assent  of  both  parties,  or 
upon  proof  of  facts  from'  which  such  as- 
sent is  clearly  inferrible.  id. 

47.  A  course  of  dealing  between  parties,' 
sometimes  entitles  two  partners  to  set 
off  their  joint  demand  against  the  debt 
of  one  of  the  partners.  id. 
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48.  Where  two  gnodeniTe  mortgages 
were  exeeated  to  a  married  woman,  on 
premieea  in  which  she  bad  a  right  of 
dower,  and  were  afierwarda  aseigoed  by 
her  and  her  husband  to  the  trustee  of  her 
aeparate  estate,  previoos  to  which,  and 
before  the  second  mortgage  was  given, 
she  and  her  husband  entered  into  posses- 
sion of  the  premises,  and  continuiBd  in 
possession  until  the  trustee  proceeded 
to  foreclose  the  mortgage ; 

Beldt  1.  That  the  husband  before  the  as- 
signment, was  the  mortgagee,  jure  ma* 
ri/t,  and  thus  became  mortgagee  in  pos- 
session. 

9.  That  no  notice  of  the  assignment  being 
gifen  to  the  owner  of  the  equity  of  re- 
demption, the  latter  was  entitled  to  treat 
the  hudband  as  mortgagee  in  possession, 
during  the  whole  period. 

3.  That  the  clear  rents  and  profits  which 
the  husband  received,  or  ought  to  have 
received,  must  be  applied  to  the  reduc- 
tion of  the  mortgage  debt.  Hartley  v. 
Carr<dit  301 

40.  Where  a  mortgagee,  having  a  right  of 
dower  in  the  lands  mortgaged,  enters 
into  the  lands  after  the  money  is  due, 
the  entry  will  be  deemed  to  have  been 
made  as  mortgagee.  id, 

60.  Where  a  debtor  owing  a  mortoage  debt 
payable  in  small  annual  instaTments  at 
a  future  period,  on  the  application  of  his 
ereditor,  advanced  to  the  latter  fourteen 
hundred  dollars,  on  an  agreement  that 
he  would  apply  and  indorse  two  thou- 
sand one  hundred  dollars  as  a  payment 
on  the  mortgage,  and  the  creditor  re- 
ceipted that  sum  as  such  payment : 

SMt  1.  That  there  was  no  loan  nor 
any  forbearance,  directly  or  indirectly, 
by  the  debtor  to  the  creditor,  and  that 
the  agreement  was  not  usurious. 

S.  That  the  agreement  was  supported  by 
a  valid  and  sufficient  consideration,  and 
waa  not  unconscionable.  Righler  v. 
SlaU,  608 


oipal,  (whioh  was  payabfe  in  tea  amftal 
instalmenta,)  was  actoaHy  due;  and 
there  was  no  direction  given  bj  the 
debtor,  nor  any  actual  application  of  the 
payment  made  by  the  creditor ;  it  waa 
held^  that  the  law  must  make  the  appli- 
cation, and  that  after  discharging  the 
intereat  due,  the  balance  mast  be  applied 
rateablv,  to  the  exoneration  of  all  and 
each  of  the  instalmenta  of  principal  se- 
cured by  the  mortgage.  id» 

8ei  MoRTOAOE,  34. 


Mortgage,  IX. 

Of  redemption  of  mortgaged  premieeMf 
and  proceedings  therefor. 

52.  A  bill  for  redemption,  which  sets  forth 
a  liquidation  by  the  parties  of  the  sum 
payable,  and  an  offer  to  pay  that  sum, 
which  was  refused,  need  not  contain  an 
offer  to  pay  what  may  be  found  due  on 
an  account  to  be  taken.   Barton  v.  May^ 

460 

53.  An  assignment  of  a  mortgage  as  seca- 
rity  for  a  debt,  by  a  mortga^^e  in  pos- 
session, is  evidence  that  the  mortgage  is 
redeemable.     Borst  v.  Boyd,  501 

54.  The  mortgagor,  on  a  bill  to  redeem* 
may  rebut  the  objection  of  lapse  of  lime, 
by  proof  of  such  an  assignment,  or  of 
similar  acts  by  the  mortgagee,  although 
the  mortgagor  was  not  a  party  to  the 

id. 


61.  Where  about  two- thirds  of  the  sum 
secured  by  a  mortgage,  was  paid  at  a 
time  when  a  small  amount  was  due  for 
iaterest,  and  when  no  part  of  the  prin- 


55.  A  mortgagee's  possession  within  the 
period  of  limitation,  is  not  adverse  in 
the  title  of  the  mortgagor,  so  as  to  defeat 
a  conveyance  executed  by  the  latter  to 
a  stranger.  id. 


56.  While  the  mortgage  is  redeemable, 
the  mortgagee's  possession  is  deemed  to 
be  in  trust  for  the  mortgagor.  id* 

57.  Where  the  mortgagee  in  possession, 
has  sold  and  conveyed  a  portion  of  the 
lands,  the  mortgagor  coming  to  redeem, 
may  affirm  the  sale,  and  require  the 
mortgagee  to  account  for  the  purchase 
money :  io  which  event,  there  will  be 


HfDBS; 


80  aeeovnt  of  the  rents  and  pnifiu  of 
8Qoh  portioD,  subsequent  to  the  eale. 

id. 

See  Pleading,  7  to  9. 
Trusts,  7,  8. 


Mortgage,  X. 

Foreclosure;  Defence;  Decree. 

58.  A  mortgagee,  whose  debt  is  all  doe 
and  ill  defectively  secured,  by  procuring 
a  receiver,  obtains  an  equitable  lien  on 
the  unpaid  rents  of  the  lands  mortgaged. 
Lofsky  T.  Maujer^  69 

69.  Previous  to  the  appointment  of  a  re- 
ceiver in  a  foreclosure  suit,  the  owner 
of  the  equity  of  redemption  by  purchase 
from  the  mortgagor,  had  received  from 
his  tenant,  a  note  for  the  rent  accrued 
and  a  mortgage  on  personal  property, 
executed  by  a  friend  of  the  tenant,  for 
its  further  security  ;  but  no  actual  pay- 
ment had  been  made. — Heldt  that  there 
was  no  merger  of  the  rent,  but  the  land* 
lord's  right  to  distrain  continued  ;  and 
that  the  receiver  was  entitled  to  the 
unpaid  rent  in  preference  to  the  owner 
of  the  equity  of  redemption.  id, 

60.  Where,  a  mortgagee,  haTiofr  two  mort- 
gages for  the  same  debt,  one  on  the 
principal  debtor's  lands, and  one  on  lands 
of  a  surety  whoso  infant  heir  has  suc- 
ceeded thereto,  after  the  debt  was  sat- 
ined by  a  conveyance  of  the  former, 
filed  a  bill  against  the  infant  to  foreclose 
the  mortgago  on  the  lands  of  the  latter, 
in  which  he  claimed  the  mortgage  money 
to  be  due,  and  the  infant  answered  by 
his  guardian  ad  liiem,  no  defence  was 
set  up,  the  usual  decree  for  a  forech>* 
sure  and  sale  was  made,  and  the  infant's 
lands  were  sold  under  the  decree,  the 
mortgagee  becoming  the  purchaser  of  a 
portion  of  the  same ;  it  was  held,  that 
the  decree  was  obtained  by  fraud,  and  it 
was  set  aside  on  an  original  bill.  Loom' 
er  V.  Wheelwright^  136 

61.  Also  held,  that  the  mortgagee  must 
release  to  the  infant  the  lands  bought  in 
by  him,  and  aocDunt  for  the  rents  and 


profits  of  the  same,  and  for  the  samt 
paid  by  the  purchasers  at  the  sale,  who 
were  strangers  to  the  fraud.  id. 

63.  Where  one  defendant  in  a  foreclosnre 
suit  sets  up  equities  against  his  co-de- 
fendants, respecting  the  order  of  sale  of 
difierent  portions  of  the  mortgaged 
premises  ;  the  decree  of  sale  mav  direct 
the  master  to  ascertain  and  settle  those 
equities,  and  to  sell  the  premises  ac- 
cordingly. The  N,  Y.  Life  Insurance 
and  Trust  Co-  t.  Cutler^  176 

63;  In  a  foreclosure,  where  one  of  three 
mortgagees  died  pending  the  suit,  which 
was  revived  and  proceeded  in  the  name 
of  the  survivors,  without  any  objection 
being  made  until  the  hearing,  the  court 
made  a  decree  of  foreclosure  and  sale, 
with  suitable  provisions  to  protect  the 
rights  of  the  legal  representative  of  the 
deceased  mortgagee,  the  complainants 
also  undertaking  to  give  effect  to  such 
rights.     Green  v.  Storm^  305 

• 

64.  Form  of  the  provision  for  that  purpose 
in  the  decree ;  Note  a,  at  the  end  of  the 
case.  id. 

65.  Complainants  succeeding  in  a  fore* 
closure  suit,  excluded  irom  recovering 
costs  unnecessarily  incurred.  id. 

See  Mortgage,  21  to  23,  30. 
Pleading,  2. 
Also  see  Corporations,  1, 8. 
Trusts,  5.  6. 
Usury,  7,  8,  20  to  22. 
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NEXT  OF  KIN. 
See  Descent. 

EzECUTOBS  and  AdUINI8TRATOB8« 

3  to  8. 


NOTICE. 

See  Debtor  and  Creditor,  7, 8. 
Mortgage,  1, 2, 8  to  10. 
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INDEXf. 


ONUS  PROBAND!.  . 
See  Corporations,  U. 


PAROL  AGREEMENT. 

'  See  Landlord  and  Tenant,  1, 2. 
SpficiFic  Pebformance,  2  to  5. 


PAROL  EVIDENCE. 

See  Agreement,  2. 
Evidence,  3. 


PARTIES. 

Li  a  SDit  to  compel  A.  to  transfer  stock,  on 
a  contract  to  traDsfer  it  if  B.*s  note 
were  not  paid  at  maturity,  B.  is  a  proper 
party  with  A.    Smedberg  t.  WhiUlesey, 

321 

See  Agreement,  2. 
Corporations,  13. 
Mortgage,  28. 
Pleading,  7  to  9. 
Practice,  4,  5,  9. 
Sale,  4. 


PARTITION. 

1.  Three  peraons,  who  nnder  the  constrnc- 
tioo  of  a  will,  turned  out  to  be  tenants 
in  common  with  others,  and  who  had 
expended  a  large  sum  in  yaloable  im- 
provements on  the  premises,  in  good 
faith,  supposing  that  they  were  the  sole 
owners ;  were  allowed  in  partition  for 
such  amount  as  the  present  value  of 
the  premises  was  enhanced  by  such 
improvements.    Conklin  v.  Corddin^  64 

S.  One  purchasing  the  shares  of  some  of 
the  tenants  in  common  of  land,  pending 
a  suit  in  equity  for  its  partition,  becomes 


seised  of  sach  shares  ;  and  if  he  die, 
and  the  decree  in  the  suit  direct  the  land 
to  be  sold,  his  widow  will  be  entitled  xm 
her  dower  in  the  proceeds  arising  from 
his  shares.     Church  v.  Churchy       434 

.  On  such  a  purchase,  and  a  sobseqaent 
sale  under  the  decree  in  the  soit,  the 
inchoate  right  of  dower  of  the  purcha- 
ser's wife,  and  all  liens  affecting  hie 
share,  become  impressed  upon  the  pro- 
ceeds of  the  sale.  id. 

See  Hotch-pot,  1  to  3. 
Jurisdiction,  6. 


PARTNERSHIP. 

A  voluntary  joint  stock  association  was 
formed  for  owning  and  conducting  fer- 
ries. By  the  articles,  seven  trustees 
were  to  be  elected,  who  were  to  be 
vested  with  the  property,  hold  it  for  the 
stockholders,  and  be  liable  for  the  debts ; 
and  every  vacancy  among  the  trustees, 
by  death,  resignation,  or  otherwise,  was 
to  be  filled  at  the  annual  meeting.  B. 
was  elected  one  of  the  trastees,  and 
acted.  A.,  another  trustee,  resigned, 
whereupon  an  election  of  trustees  was 
ordered  and  notice  given,  and  an  elec- 
tion held,  at  which  seven  were  chosen, 
displacing  B.  B.  acted  as  a  tmstae.in 
appointing  inspectors  of  election,  and  at 
the  election  voted  for  seven,  including 
all  the  old  trustees  except  A.  On  B.'s 
being  excluded  from  the  further  man- 
agement of  the  association,  he  filed  a 
bill  for  an  account  and  dissolution. 

Held,  that  his  acts  respecting  the  election, 
did  not  effect  a  resignation  of  his  office, 
and  that  there  was  no  vacancy  to  be 
filled  except  that  made  by  A.,  and  thai 
B.  was  still  a  trustee.     Berry  v.  Crass, 

1 


PART  PERFORMANCE. 
See  Specific  Performance,  2  to  5. 

PAYMENT. 
1.  There  is  a  wide  distinction  between  a 


INBEX. 


{Aym^nt  wad  a  'set-off;  and  under  an 
answer  setting  np  payments  made  to- 
wards a  mortgage  debt,  evidence  of 
corresponding  sums  doe  from  the  mort- 
gagee to  the  mortgagor,  which  might  be 
set  qfff  is  inadmissible.  Green  ▼.  Storm, 


9.  There  is  no  mle  of  law,  which  will  ap- 
ply distinct  debts  due  from  and  to  the 
same  parties  as  a  payment  of  each  other, 
unless  by  the  assent  of  both  parties,  or 
upon  proof  of  facts  from  which  such  as- 
sent is  clearly  inferrible.  id. 

3.  Where  about  two-thirds  of  the  sum 
secured  by  a  mortgage,  was  paid  at  a 
time  when  a  small  amount  was  due  for 
interest,  and  when  no  part  of  the  prin- 
cipal, (which  was  payable  in  ten  annual 
instalments,)  was  actually  due ;  and 
there  was  no  direction  given  by  the 
debtor,  nor  any  actual  application  of  the 
payment  made  by  the  creditor ;  it  was 
kMf  that  the  law  must  make  the  appli- 
cation, and  that  after  discharging  the 
interest  due,  the  balance  must  be  applied 
rateably,  to  the  exoneration  of  all  and 
each  of  the  instalments  of  principal  se- 
jcured  by  the  mortgage.  Righter  v.  St€Ul, 

608 

See  Bona  Fide  Purchaser,  1,  3. 
Agreement,  4. 
Check,  1. 
ExBcuToaa  and  Administrators, 

3,  4,  8. 
Landlord  and  Tenant,  9. 
MoaTGAQE,  38  to  40,  41. 


PENALTY. 

See  Fraiychibe,  7. 

PERPETUITIES. 
See  Will,  36,  37. 

PERSONAL  SUCCESSION. 

See  Descent.  . 

EzBcuTORa  and  Administrators. 


PLEADING. 

I.  Bill;  Supplemental  Bill;  Proof  suf 
taining  hill ;  Cross  Bill, 

II.  Answer  and  Variance. 


Pleading,  h 

Bill ;  Proof  sustaining  its  averments  $ 
Cross  Bill;  Supplemental  BiU, 

1.  Under  a  statement  in  the  bill,  that  by  an 
act  of  the  legislature  of  another  state,  a 
corporation  was  created  with  various 
powers  and  duties;  the  complainant 
cannot  prove  that  the  charter  of  such 
corporation,  conferred  on  it  the  powef 
to  loan  money  on  real  estate  and  to  take 
bonds  and  mortgages.  Bard  v.  Cham' 
berlain,  31 

3.  A  cross  bill  will  be  sustained,  in  behalf 
of  a  second  mortgagee,  who  is  placed  in 
the  relation  of  a  surety  as  to  one  of  two 
mortgagors  who  executed  the  mortgage 
to  the  first  mortgagee.  King  v.  Afc- 
Vickar,  193 

3.  The  bill  stated,  that  a  note  was  not 
•  paid  when  due,  but  was  duly  protested, 

and  notice  duly  and  legally  given  to  the 
indorser,  and  as  evidence  thereof,  re- 
ferred to  a  notary's  certificate  annexed. 
It  appeared  in  proof,  that  the  demand 
and  notice  were  made  and  given  by 
another  person.'— if e/c^,  that  the  proof 
was  competent,  and  the  reference  to  the 
certificate  might  be  rejected  as  surplus* 
age.     Smedberg  v.  Whittlesey y        331 

4.  The  court  of  chancery  is  as  much  re- 
stricted as  any  other  court,  to  the  issues 
made  by  the  pleadings ;  and  while  it 
endeavors  to  avoid  technical  and  narrow 

'  grounds  of  objection,  it  cannot,  without 
losing  sight  of  essential  principles,  ad- 
mit evidence  of  a  different  case  from 
that  pleaded.     Green  v.  Storm^        305 

.  A  bill  for  redemption,  which  sets  forth 
a  liquidation  by  the  parties  of  the  sum 
payable,  ^nd  an  offer  to  pay  that  sum, 
which  was  refused,  need  not  contain  an 
offer  to  pay  what  may  be  found  due  on 


Vol.  III. 


88. 


INDEX. 


an  account  to  be  taken. 


Barton  t.  May, 
450 


6.  A  cross  bill^  which  seeks  no  discovery, 
and  makes  no  defence  which  was  not 
equally  available,  by  way  of  answer  to 
the  original  bill ;  wUl  be  dismissed  with 
costs.     Weed  ▼.  8miUly  273 

7«  Where  one,  pendente  lite,  acqnires  the 
interest  of  a  party  in  the  suit,  and  there- 
upon files  a  supplemental  bill ;  he  most 
make  all  the  parties  to  the  original  bill, 
whether  complainants  or  defendants, 
parties  to  his  supplemental  bilL  Borst 
Y.  Boydf  501 

8.  The  assignees  of  a  mortgagor,  pendente 
lite,  who  was  prosecuting  a  suit  for  re- 
demption, filed  a  supplemental  bill, 
against  the  original  defendants ;  and  af- 
terwards filed  a  second  supplemental 
bill  against  one  who,  pending  the  suit, 
had  purchased  at  a  sheriff  ^s  sale,  the 
right  of  the  mortgagee  in  possession, 
under  a  judgment  recovered  by  a  stran- 
ger, prior  to  the  suit. — Held,  that  the 
right  of  such  purchaser,  having  origina- 
ted prior  to  the  original  suit,  the  second 
supplemental  bill  was  an  original  bill  in 
the  nature  of  a  supplemental  bill,  and 
was  as  to  him,  a  new  suit.  And  that 
the  proceedings  and  testimony  in  the 

.  original  suit,  and  first  supplemental  suit, 
(except  so  much  of  the  same  as  were 
introduced  into  the  second  supplemental 
bill,)  could  not  be  read  against  such 
purchaser.  id. 

9.  The  mortgagee  in  possession  and  his 
assignee,  claiming  some  rights  in  the 
premises,  were  held  to  be  necessary 
parties  with  such  purchaser,  in  the 
second  supplemental  bill.  id. 

10.  An  allegation  in  a  bill  that  the  defend- 
ant resides  in  a  place  specified,  relates 
to  the  time  of  filing  the  bill,  and  not  to 
a  prior  period.     Wheeler  y,  Heermans, 

697 


Pleading,  II.  . 
Answer,  and  Variance* 


11.  A  defendant  who  sets  up  an  equitable 
title  to  land,  against  a  mortgagee  in 
good  faith  of  the  legal  estate  without 
actual  notice  ;  in  order  to  affect  the  lat- 
ter with  constructive  notice,  by  means 
of  his  possession  at  the  date  of  the  mort- 
gage, should  allege  in  his  answer  that 
he  was  then  in  possession,  claiming  the 
land  as  his  own.  It  is  not  sufficient  te 
allege  that  the  defendant  was  in  pos- 
session at,  and  long  before,  the  execu- 
tion of  the  mortgage.  The  N,  Y.  Life 
Insurance  and  Trust  Co,  t.    Cutiert 

13.  An  answer  stated  the  execution  and 
delivery  of  an  assignment  in  trust  for 
creditors,  and  referring  to  the  instru- 
ment, averred  that  a  copy  of  it  was  set 
forth  in  a  schedule  annexed,  to  which 
the  defendant  referred  as  a  part  of  his 
answer.  The  answer  then  stated  the 
recording  of  the  instrument  on  the  day 
of  its  date,  and  mentioned  the  book  in 
which  it  was  recorded.  The  schedule 
contained  the  assignment  at  length, 
acknowledged  before  a  commissioner  of 


Held,  that  the  deed  might  be  read  at  the 
hearing,  under  these  allegations.  New 
V.  Bame,  l»l 

13.  Where  a  bill  states  the  indorsing  of  a 
note  by  the  defendants,  payable  at  a 
particular  place,  and  the  answer  admits 
the  indorsement  of  the  note,  without 
any  qualification,  the  defendant  cannot 
prove  that  the  place  of  payment  was 
inserted  after  he  indorsed  it.  Smed-^ 
berg  V.  Whittlesey,  321 

See  Jurisdiction,  5. 
Usury,  22,  23. 


POSSESSION. 
See  Mortgage,  1,  2,  48,  49. 

POWER. 

See  Interpleader,  3. 

Promissory  Notes,  1  to  #. 
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POWERS. 

See  Dbed,  3,  4. 

Marriage  Settlement,  4. 
Will,  97. 


PRACTICE. 

testimony  in  supplemental  suit;  Re-ex- 
wninatian  of  witnesses ;  Decree  between 
co-defendants ;  Against  one  consenting 
to  be  bound ;  Decrees  in  various  cases, 

1.  Testimony  taken  by  the  complainants 
on  a  supplemental  bill,  cannot  be  read 
Against  those  defendants  in  the  prior 
saits,  who  were  not  made  parties  in 
such  bill.    Borst  y.  Boyd,  501 

9.  A  witness,  whose  examination  is  appa- 
rently closed,  and  an  adjournment  taken 
place,  and  another  witness  been  exam- 
ined ;  cannot  be  recalled  by  the  party 
for  whom  he  has  testified,  and  examined 
anew  on  the  sabjeet  of  his  former  ex- 
amiaatioB.     Ordronaux  ▼.  Helie,     512 

9.  Nor  can  a  party  reserve  the  right  to 
recall  a  witness,  whose  examination  has 
'  been  proceeded  in ;  without  the  consent 
of  the  adverse  party,  unless  the  officer 
taking  the  testimony  shall  so  direct  for 
cause  shown.  id. 

4*  The  vendee  who  has  assigned  his  con- 
tract, is  a  proper  party  in  a  suit  by  his 
assignee  against  the  vendor,  for  a  spe- 
cific performance  ;  but  if  he  be  omitted, 
and  no  objection  be  raised  till  the  hear- 
iftg,  the  court  will  direct  a  decree,  on 
his  executing  and  filing  an  assent  and 
agreement  in  proper  form,  to  be  bound 
by  the  decree.     Voorhees  v.  De  Myer, 

614 

5.  A  controversy  decided  between  co-de- 
fendants, in  respect  of  the  fund  sought 
and  recovered  by  the  bill ;  where  the 
material  facts  were  stated  in  the  bill, 
and  their  respective  claims  were  argued 
ftt  the  hearing.    Davison  v.  De  Freest, 

456 

6.  A  subsequent  suit  against  heirs,  in  be- 
half of  all  creditors,  will  not  a0ect  a 


suit  already  instituted  by  a  creditor  in 
his  own  behalf,  unless  an  order  of  the 
court  be  obtained  directing  him  to  come 
in  under  the  former  proceeding.  Van 
Wezel  V.  Wyckoff,  428,  528 

7.  A  creditor  of  the  ancestor,  who  is  enti- 
titled  to  maintain  a  suit  against  heirs  in 
respect  of  the  real  estate  descended  to 
thdm,  may  have  a  decree  against  the 
proceeds  of  such  real  estate  where  the 
same  have  been  paid  into  court  upon  a 
sale  of  the  property  under  an  order  or 
decree  of  the  court.  id, 

8.  Where  one  defendant  in  a  foreclosure 
suit  sets  up  equities  against  his  co-de- 
fendants, respecting  the  order  of  sale  of 
different  portions  of  the  mortgaged 
premises  ;  the  decree  of  sale  may  direct 
the  master  to  ascertain  and  settle  those 
equities,  and  to  sell  the  premises  ac- 
cordingly. The  iV.  Y.  Life  Insurance 
and  Trust  Co-  v.  Cutler,  176 


9.  In  a  foreclosure,  where  one  of  three 
mortgagees  died  pending  the-  suit,  which 
was  revived  and  proceeded  in  the  name 
of  the  survivors,  without  any  objection 
being  made  until  the  hearing,  the  court 
made  a  decree  of  foreclosure  and  sale, 
with  suitable  provisions  to  protect  the 
rights  of  the  legal  representative  of  the 
deceased  mortgagee,  the  complainants 
also  undertaking  to  give  effect  to  such 
rights.     Green  v.  Storm,  305 

10.  Form  of  the  provision  for  that  purpose 
in  the  decree ;  Note  a,  at  the  end  of  the 
case.  id, 

U.  In  a  suit  for  waste  against  a  tenant  for 
life  and  her  under-tenant,  on  a  decree 
for  an  account  against  both,  the  former 
may  insert  a  provision  that  the  master 
ascertain  what  portion  of  the  sum  re* 
ported  against  her,  should  be  paid  by 
the  under-tenant.      Sarles   v,  Sarles, 

601 

12.  Directions  in  a  decree  for  an  account 
of  waste  committed  by  a  tenant  for  life 
and  her  under  tenant,  in  respect  of  tim 
her,  dilapidations,  undue  tillage  ^nd 
withdrawing  manure..  t^t 
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Se9  Attorney,  5. 
Bankrupt,  S. 
Dower,  3. 

Executors   And  Administra- 
tors, 7. 
Interpleader,  1  to  3. 
Mortgage,  28  to  30. 
Pleading,  4,  7  to  9,  12. 
Will,  12. 


PRESUMPTION  OF  DEATH. 
See  Interpleader,  3. 

PRINCIPAL  AND  AGENT. 

.  An  agent  entrasted  with  the  sale  of 
real  estate,  cannot  directly  or  indirectly, 
become  the  purchaser  thereof  under  the 
power  conferred  upon  him.  Dobson  ▼. 
Racty,  60 

See  Promissory  Notes,  1  to  6. 
Sale,  1  2,  4. 
Trusts,  7,  8. 

PRINCIPAL  AND  SURETY. 

,  A  husband  and  wife  joined  in  execu- 
ting two  mortgages,  accompanying  his 
two  bonds  ;  all  being  given  for  the  same 
debt.  This  was  in  part  a  pre-existing 
debt  of  the  husband^s,  and  in  part  money 
advanced  to  him  at  the  time.  One 
mortgage  was  on  his  own  lands,  the 
other  was  on  the  wife^s  inheritance. — 
Held^  1.  That  the  hasband's  lands  were 
the  primary  fund  for  the  payment  of  the 
mortgages,  and  the  wife^s  became  the 
secondary  or  auxiliary  fund  for  that  pur- 
pose. She  became  the  surety  for  her 
husband  in  respect  of  the  latter.  2. 
That  the  suretyship  is  made  out  in  such 
a  case,  by  showing  that  it  was  the  hus- 
band's debt,  or  that  he  received  the 
money  advanced.  If  the  money  were 
tised  for  the  benefit  of  the  wife  or  her 
property,  or  aiiy  circumstance  exist 
which  will  defeat  her  claim  to  be  re- 
ffarded  as  a  surety ;  it  must  be  proved 
by  the  party  aHegiog  such  fact.  Loom- 
«r  T.  Whedwright,  136 


2.  A  second  mortgagee^  boUiog  also  th« 
mortgage  liability  of  a  surety,  bought  of 
the  mortgagor,  the  premises  raort^ged, 
for  a  price  exceeding  the  first  lien  and 
his  own  combined,  and  received  an  ab- 
solute deed,  subject  to  the  first  lien. 
The  excess  beyond  the  first  lien,  was 
not  applied  to  the  debt  secured  by  the 
second  mortgage ;  but  shortly  after  the 
sale,  the  purchaser  agreed  in  writing 
with  the  principal  to  apply  the  net  pro- 
fits beyond  the  price  paid,  to  that  mort- 
gage debt.  Held^  as  between  him  and 
the  surety,  1.  That  his  mortgage  was 
merged  by  receiving  the  conveyance  in 
fee,  and  that  his  debt  was  extinnished. 
2.  That  if  it  were  otherwise,  he  most 
account  to  the  surety  for  the  price  paid 
beyond  the  amount  of  the*first  lien ;  and 
this  being  more  than  the  debt,  the  sore- 
ty  was  discharged.  3.  That  as  between 
the  principal  debtor  and  the  mortgagee 
the  latter  could  still  enforce  the  debt. 

id; 

3.  Although  in  the  absence  of  direct 
proof  of  intention,  equity  will  intend  a 
merger  or  the  contrary,  from  the  inter- 
est of  the  party  taking  the  deed  being 
in  one  direction  or  the  other ;  it  cannot 
prevent  a  merger  contrary  to  his  inter- 
est, where  he  clearly  intended  to  do  the 
acts  which  legally  effect  a  merger,  al- 
though he  may  have  done  them  nnder 
an  erroneous  view  of  their  legal  conse- 
quences. Where  two  persons  are  joint 
mortgagees,  but  are  each  owners  in  sev- 
eralty of  a  part  of  the  mortgage  debt ; 
one  of  them  may  so  act  as  to  merge  his 
own  mortgage  interest,  without  affecting 
that  of  the  other.  id* 

4.  Where  such  a  joint  mortgagee  pays  to 
his  co-mortgagee  a  portion  of  the  debt  of 
the  latter,  with  the  express  purpose  of 
discharging  his  lien ;  the  former  cannot 
enforce  the  mortgage  for  such  payment, 
or  be  subrogated  in  respect  thereof,    id* 

5.  A  surety  who  gives  a  separate  mort- 
gage, on  conveying  a  part  of  his  lands 
in  satisfaction  of  the  debt,  is  entitled  to 
be  subrogated  to  the  mortgagee's  claim 
on  the  mortgage  of  the  principal  debtor. 

td. 
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5.  Where  a  eurety  obtains  from  his  prin- 
cipal a  mortgage,  to  secure  him  against 
his  liability,  the  creditor  is  entitled  to 
the  benefit  of  each  security.  Ten  Eyck 
T.  Holmes^  428 

7.  And  if  the  surety  inclade  in  such  mort- 
gage, a  debt  due  to  himself,  as  well  as 
the  indemnity  against  the  principal's 
debt  for  which  he  is  sure^ ;  as  between 
himself  or  his  voluntary  assignees,  and 
the  creditor,  the  latter  is  entitled  to  be 
first  paid,  out  of  the  proceeds  of  the 
mortgage.  id, 

8.  As  a  qwisi  trustee  for  the  creditor,  in 
respect  of  the  indemnity  thus  obtained  ; 
the  surety  is  bound  to  pay  over  to  him 
the  first  proceeds,  in  preference  to  pay- 
ing them  to  any  of  his  own  general  cre- 
ditors, id, 

0.  A  surety,  on  paying  the  debt  of  his 
principal,  is  entitled  to  the  benefit  of  se- 
curities obtained  by  the  creditor  through 

.  a  sale  on  a  judgment  for  the  same  debt, 
recovered  against  the  principal  debtor. 
OUmanr,  Moakf  431 

See  MoaTQAOE,  21  to  23, 27  to  32. 


PRIOR  EQUITY. 
8ee  Principal  and  Surety,  1  to  8. 


PRIVILEGED  COMMUNICATION. 
jSA  Attorney,  1  to  4« 


PROMISSORY  NOTES. 

.  A  bank  holding  a  promissory  note  made 
by  L.  and  indorsed  by  P.  for  his  accom- 
modation, when  the  note  fell  due,  to 
enable  L.  to  pay  it,  discounted  for  him 
his  own  note ;  to  secure  which  L.  de- 
livered to  the  bank,  another  promissory 
note  made  by  himself  and  indorsed  by 
P.,  dated  about  a  year  prior  to  that  time 
and  payable  two  years  after  date.  When 
this  delivery  took  place,  P.  was  dead, 
and  the  officers  of  the  bank  were  aware 
of  the  fact.    The  original  note  was  not 


pretested,  and  was  cancelled  under  this 
arrangement.  Heldt  that  neither  P.  nor 
his  executors,  were  ever  liable  upon  the 
note  thus  negotiated  after  his  death; 
and  that  it  was  not  a  charge  upon  real 
estate,  which  P.  after  iu  date,  devised 
subject  to  the  payment  of  all  notes  which 
he  had  endorsed  for  L.  Smith's  Execu- 
tors V.  Wyckoff,  77 

2.  A  note  indorsed  for  the  accommodation 
of  the  maker,  has  no  vitality,  or  exis- 
tence as  a  contract,  while  it  remains  in 
his  possession.  id. 

3.  An  indorsement  on  a  blank  sheet,  inten- 
ded for  a  note,  authorizes  the  person  to 
whom  it  is  delivered,  to  write  upon  the 
sheet  such  note  as  he  thinks  proper* 

id, 

4.  All  accommodation  indorsements  deli- 
vered to  the  principal  debtors,  clothe  the 
latter  with  an  authority  to  bind  the  in- 
dorsers  in  favor  of  persons  who  receive 
the  securities  in  good  faith  on  the  credit 
of  the  indorsements.  id, 

5.  Such  authority  is  a  mere  naked  power 
revocable  by  the  constituent.  id, 

6.  All  such  powers  are  annulled  by  the 
death  of  the  constituent.  The  death  of 
an  accommodation  indorser  of  a  promis- 
sory note,  before  it  is  negotiated  by  the 
maker,  annuls  the  latter's  authority  to 
issue  the  note  as  one  binding  upon  the 
indorser.  id, 

t 

7.  Where  a  party  to  an  usnriousl)iU  or  note, 
giA-es  a  new  security  for  it  to  a  hold- 
er for  value,  without  notice  of  the  usary, 
the  new  security  is  valid,  although  the 
holder  could  not  have  recovered  on  the 
bDl  or  note.     Smedberg  v.   Whittlesey, 

300 

8.  The  possession  of  a  bill  or  note  by  an 
indorsee,  is  presumptive  evidence  that 
it  was  transferred  to  him  on  a  good  con- 
sideration before  its  maturity.  id, 

9.  The  giving  of  a  new  note  without  ob- 
jection, by  the  debtor  on  an  usurious  note 
held  by  an  indorsee,  is  of  itself  an  ad- 
mission that  the  indorsee  is  a  bona  fide 
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holder  of  the  old  note,  without  notice  of 
the  uearj.  id. 

10.  In  a  suit  upon  a  new  note  so  given, 
the  holder  may  rely  upon  such  admission 
in  connection  with  his  possession  of  the 
old  note,  to  overcome  the  defence  of 
usury  in  the  latter.  And  the  burden  of 
proof  will  be  cast  upon  the  defendant, 
to  prove  that  the  holder  had  notice  of 
the  usury,  or  received  the  usurious  note 
without  a  sufficient  consideration,     id. 


See  Bona  Fide  Purchassr, 
Plsadino,  3,  13. 
Usury,  17, 18. 


1,9. 


PURCHASE  BY  AGENT,  TRUSTEE 

&c. 

See  Principal  and  Agent,  1. 


PURCHASER, 

See  Debtor  and  Creditor,  7,  8. 
Specific  Performance. 


RAIL  ROADS. 

See  Corporations,  15,  16. 
Franchise,  1  to  4. 


RECEIVER. 

See  Corporations,  13. 

Debtor  and  Creditor,  7,  8. 
Mortgage,  58,  59. 


RECORDING  ACTS. 
See  Mortgage,  8  to  10. 

REDEMPTION.' 

See  Mortgage,  IX. 
Pleading,  5,  7  to  9. 


REGISTRY. 
See  Mortgage,  8  to  10. 

REMAINDER. 
See  Will,  15,  19,  23  to  27. 

[REMEDY  AT  LAW. 
See  Jurisdiction,  5,  7. 

RENTS. 
See  Landlord  and  Tenant. 

RES  ADJUDICATA. 

1.  A  decision  on  a  point  of  law,  in  a  for* 
mer  case,  between  the  same  parties  in 

-  the  same  court,  is  not  an  estoppel,  or 
conclusive ;  but  it  is  binding;  upon  the 
same  court,  though  held  by  aoother 
Judge,  unless  the  latter  be  clearly  and 
strongly  convinced  of  its  error.  Car- 
ter V.  Bloodgood*s  Executors^  293 

2.  A  decision  of  the  chancellor,  against 
the  validity  of  a  will,  on  the  ground  of 
the  decedent's  mental  incapacity,  rever- 
sing the  surrogate's  decree  admitting  it 
to  probate ;  does  npt  decide  the  question 
as  to  its  validity  as  a  will  of  real  estate, 
either  in  the  court  of  chancery  or  any 
other  court.     Clarke  v.  Sawyer^      352 

See  Infant,  6. 
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SALE. 

1.  A  broker  who  is  requested  to  purchase 
stocks,  and  who  thereupon,  to  fulfil  the 
order,  procures  stocks  from  a  holder 
thereof,  to  be  paid  for  in  cash,  and  de- 
livers them  on  the  same  condition  to 
the  party  employing  him  to  purchase, 
cannot  be  treated  by  the  latter  as  the 
seller,  so  as  to  be  paid  by  an  offset  of 
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the  broker*8  own 
ployer.    Hays  v. 


note  dae 
Currie, 


to 


the  em- 
585 


2.  In  such  case,  the  owner  of  the  stocks  is 
the  seller,  and  the  person  ordering  them 
is  the  purchaser.  The  broker  has  no 
interest  in  the  stocks  in  either  capacity. 

id, 

3.  On  a  sale  of  stocks  for  cash,  and  a  de- 
livery to  the  purchaser  either  condition- 
ally that  he  will  pay  for  them  in  a  few 
minutes,  or  through  a  fraudulent  con- 
trivance, without  actual  payment ;  the 
property  does  not  pass,  and  the  seller 
may  recover  the  stocks  from  the  buyer, 
or  n-om  any  person  to  whom  he  has  trans- 
ferred them  with  notice.  id, 

4.  J.,  an  insolvent  stock  broker,  owed  C. 
two  notes.  C.  employed  K.  to  aid  in 
effecting  payment.  K.  told  J.  he  want- 
ed J.  to  buy  stocks  for  him,  and  next 
day  gave  J.  an  order  to  buy  specific 
stocks,  C.  having  tneantime  passed  the 
notes  to  M.,  his  servant,  and  procured 
the  latter  to  give  an  order  on  K.  for  the 
purchase  of  the  same  stocks.  J.  pro- 
cured the  stocks  from  H.,  in  order  to 
deliver  them  for  cash,  and  offered  them 
to  K.,  who  then  referred  him  to  M.  as 
his  principal.  J.  refused  to  deliver  them 
to  M.  without  the  cash,  but  was  induced 
by  K.  to  let  M.  take  them  on  the  assur- 
ance he  would  return  with  the  money  in 
a  very  few  minutes.  M.  did  return,  and 
tendered  J.  his  own  notes  given  to  C. 
These  were  refused,  and  the  stocks  de- 
manded, but  not  given  up.  C.  received 
the  proceeds  of  the  stocks. 

Held,  1.  That  there  was  no  loan  or  uncon- 
ditional sale  of  the  stocks  by  H.  to  J., 
but  that  H.  was  the  seller  to  iC.  for  cash, 
through  their  broker  J.,  and  the  delivery 
without  payment  being  fraudulently  pro- 
cured, the  title  did  not  pass  from  H. 

3.  If  it  be  regarded  as  a  sale  by  H.  to  J., 
the  delivery  to  J.  was  conditional,  and 
the  same  result  ensues. 

3.  That  H.  was  entitled  to  recover  the 
stocks  from  C,  or  their  value  with  in- 
terest, and  the  costs  of  the  suit. 

4.  That  K.  was  a  proper  party  to  the  suit 
against  0.  id. 


See  Specific  Performai9C£. 
Usury,  3. 


SALE  BY  PUBLIC  OFFICERS. 
See  Loan  Commissioners. 

SATISFACTION. 
See  Mortgage,  VIII. 

SECURITY. 
See  MoRTOAOE,  7. 

SEISIN. 


See  Bower,  1,3. 
Mortgage,  10. 


SET-^FF. 

A  course  of  dealing  between  parties,  some- 
times entitles  two  partners  to  set  off 
their  joint  demand  against  the  debt  of 
one  of  the  partners.     Green  v.  Stormy 
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See  Costs,  4. 

Executors  and  Administrators, 

3.  4,  8. 
Payment,  1,  9. 


SHARES. 
See  Corporations,  13, 13. 


SOLICITOR. 
See  Attorney. 

SPECIFIC  PERFORMANCE. 

.  It  is  no  objection  to  enforcing  the  per- 
formance of  a  contract  for  the  sale  of 
the  lands,  in  behalf  of  the  vendee,  thai 
the  vendor  did  not  own  the  lands  whea 
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the  eoDtract  was  made.  If  he  can  make 
a  good  title  to  all  at  the  time  of  the  de- 
cree, the  court  will  direct  him  to  coitTey 
the  whole  ;  if  he  can  make  title  to  a 
part  only,  the  vendee  may  take  such 
part  with  a  compensation  for  the  residue. 
Allerton  v.  Johnson,  '  72 

3.  In  general,  the  payment  of  the  conside- 
ration, is  not  such  a  part  performance  of 
a  parol  agreement  for  the  purchase  of 
lands,  as  will  relieye  it  from  the  opera- 
tion of  the  statute  of  frauds.  Rhodes 
y.  Rhodes,  279 

3.  But  where  the  consideration  consists  of 
services  to  be  rendered,  which  are  of 
such  a  peculiar  character,  that  it  is  im- 
possible to  estimate  their  value  to  the 
vendor  by  a  pecuniary  standard,  and  the 
vendor  did  not  intend  to  measure  them 
by  such  a  standard  ;  the  performance  of 
the  services  will  entitle  the  vendee  to  a 
specific  performance,  notwithstanding 
the  contract  was  by  parol.  id, 

4.  This  was  held  of  an  agreement  made 
between  two  brothers,  who  had  always 
lived  together  and  owned  their  property 
in  common,  by  which  the  one  having  a 
family,  agreed  to  provide  for  and  take 
care  of  the  other,  who  had  no  family, 
and  who  was  subject  to  epileptic  fits, 
during  his  life,  in  consideration  that  the 
former  should  have  all  the  real  and  per- 
sonal estate  of  the  latter.  id, 

6.  Held  also,  that  the  contract  was  so  far 
certain  and  reasonable  in  its  terms,  that 
it  ought  to  be  enforced  in  equity.        td, 

0.  The  owner  of  two  lots,  which  had  been 
sold  on  an  execution  against  him,  agreed 
with  M.  that  she  should  buy  one  of  the 
lots,  and  pay  the  price  by  redeeming 
both  from  the  sheriff's  sale.  M.  was 
to  take  a  deed  from  the  sheriff,  pay  all 
liens  and  charges,  and  on  receiving  the 
surplus,  beyond  the  price  of  the  one  lot, 
with  interest,  at  a  day  fixed,  was  to 
convey  the  other  lot  to  the  vendor ;  or 
if  such  payment  were  not  made,  was  to 
retain  both  lots.  The  vendor  was  by  a 
like  covenant,  to  give  possession  of  the 
lot  sold  to  M.— ife/i,  that  by  the  agiee- 
meat,  M.  beoarae  the  purchaser  of  the 


one  lot,  and  took  the  other  lot  as  a  se- 
curity for  her  advaaees  beyond  the 
price  of  the  former  ;  and  that  she  was 
twnnd  to  convey  to  the  vendor,  on  being 
refunded,  such  excess  with  interesU 
Held  further,  that  if  the  contract  were  to 
be  treated  as  an  agreement  by  M.  to  sdl 
the  other  lot  to  the  former  owner,  on 
payment  of  such  excess,  and  receiving 
possession  of  the  one  at  the  time  stipu- 
lated ;  a  partial  failure  to  deliver  pos- 
session at  that  time,  would  not  warrant 
M.  in  refusing  to  convey  the  other  lot, 
on  receiving  the  excess.  Barton  r. 
Mayt  450 

7.  Where  parties  contract  for  the  sale  of 
land,  for  a  gross  sum  or  price,  under  a 
mutual  mistake  as  to  the  quantity  con- 
tained in  the  parcel  sold,  believing  it  to 
contain  about  a  fourth  more  than  its 
actual  contents,  and  the  vendee  has  ta- 
ken possession,  made  valuable  permanent 
improvements,  and  paid  nearly  all  the  . 
price  ;  equity  will  compel  the  vendor  to 
convey  the  land  actually  owned  by  him, 
with  a  rateable  deduction  from  the  price 
for  the  deficiency.  Voorhees  r,  De 
Myer,  614 

8.  D.  sold  to  G.  by  an  executory  contract^ 
two  lots  of  wild  land,  which  by  the  sur- 
vey and  location  thereof  made  for  D. 
and  others,  contained  187^  acres;  the 
one  intending  to  sell,  and  the  other  be- 
lieving that  he  was  buying,  the  lots  as 
thus  surveyed.  It  turned  out,  that  in 
making  such  survey  and  location,  the 
surveyor  had  extended  and  marked  his 
line  beyond  the  true  boundary  of  the 
tract  he  was  laying  out,  and  had  thereby 
included  43^  acres  in  D.'s  two  lots,  to 
which  he  never  had  any  right  or  claim. 
Held,  that  this  was  a  case  of  mutoal 
mistake.  That  the  deficiency  was  not 
in  the  subject  matter  of  the  contract,  for 
that  was  the  two  lots  as  marked  and 
surveyed  for  D. ;  but  that  the  difficulty 
was  in  giving  title  to  that  subject  mat- 
ter, id. 

9.  Equity  will  not  compel  a  parchaser  to 
take  land  which  is  involved  in  a  doubt- 
ful and  disputed  question  of  boandary. 
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INBSX.  706 

SURETY. 
Ste  Principal  ahd  Surety. 


STATUTE. 
See  Corporations,  8  to  11»  15,  16. 

STATUTE  OF  FRAUDS. 

See  Landlord  and  Tenant,  1,  3. 
Spbgific  Performance,  2  to  6. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STOCKS  AND  STOCKHOLDERS. 
See  Corporations,  13,  13. 

SUBROGATION. 

See  Judgment  and  Execution,  1, 8. 
Mortgage,  VI. 
Principal  and  Surety. 

SUBSCRIPTION. 
iSetf  Corporations,  13,  13. 

SUBSTITUTION. 

See  Judgment  and  Execution,  1,  8. 
Mortgage,  VI. 
Principal  and  Surety. 

SUPPLEMENTAL  BILL. 
See  Pleading,  7  to  0. 

SUPPORT. 
See  Will,  18. 
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SUSPENSE  OF  POWER  OF  ALIEN- 
ATION  AND  OF  ABSOLUTE  OW- 
NERSHIP. 

See  Will,  36,  37. 


TENANT  FOR  LIFE. 

A  tenant  for  life  of  a  farm  of  one  hondred 
and  sixty-five  acres,  is  not  entitled  to 
fire-bote  for  the  dwelling  of  a  fanner 
or  laborer,  in  addition  to  fire-bote  for 
the  principal  dwelling  house  or  mansion. 
And  a  custom  to  that  eflfect  would  be  un- 
reasonable and  inyalid.  Sarleei,  Sarlee^ 

601 
See  Waste,  3  to  9. 


TENANT  IN  COMMON. 

Sm  Dower,  1. 

Landlord  and  Tenant,  41,  3. 
Mortgage,  31  to  33. 


TRUSTEES. 

See  Partnership. 
Trusts. 

TRUSTS. 

I.  Of  the  nature f  validity  and  construction 
of  trusts. 

II.  Of  the  transmission  of  trusts  to  perso^ 
nal  representatives ;  and  the  duty^  /ta* 
bilities  and  disability  of  trustees  and 
other  fiduciaries  J  in  respect  of  the  trus$ 
property. 

Trusts,  I. 

Of  the  nature^  validity,  and  construction  of 
trusts. 


^06 
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1.  A  con?eyance  of  real  estate,  in  trast  to 
lease  the  same  and  to  pay  and  apply  the 
income  nnto  such  persons,  for  such  uses 
and  purposes,  and  in  such  parts  and 
manner, as  E.,a  married  woman,  should 
in  writing;  appoint;  and  for  want  of  sooh 
direction,  then  to  her  proper  hands ;  or 
otherwise  to  permit  her  to  receive  the 
income  for  her  sole  and  separate  use 
and  benefit ;  is  valid  as  an  express  trust. 
Rogers  t.  Ludlow,  104 

d.  Such  a  trust  interest  in  real  estate, 
cannot  be  subjected  to  the  payment  ot 
liabilities,  in  the  nature  of  debts,  created 
by  the  wife.  id. 

3.  If  the  conveyance  were  deemed  to 
create  a  valid  power  in  trnst,  instead  of 
an  express  trust,  such  liabilities  would 
not  be  enforced  against  the  wife*s  in- 
terest, under  the  provision  of  the  revised 
statutes  for  compelling  the  execution  of 
powers  in  favor  of  the  creditors  of  the 
beneficiary.  id. 

4.  The  revised  statutes  relative  to  uses 
and  trusts*  do  not  apply  to  a  marriage 
settlement  of  personal  property  creating 
no  future  interests.     HanUy  v.  Carroll, 

301 

See  Deed,  3,  4. 


Trusts,  II. 

Of  the  transmission  of  trusts  -to  personal 
representatives ;  and  the  duty,  liabilities 
and  disability  of  trustees  and  other  fi* 
duciaries,  in  respect  of  the  trust  proper- 
ty- 

6.  A  trustee  is  not  liable  for  the  waste  or 
dereliction  of  his  co-trustee,  which  was 
not  occasioned  by  any  act  or  agreement 
of  the  former.    Banks  v.  WilkeSf        99 

6.  A  testator  held  a  bond  and  mortgage  in 
his  own  name,  for  moneys  invested  by 
him  for  O.  By  his  will  he  appointed  four 
executors,  who  all  qualified,  and  who 
consented  that  one  of  their  number  H., 
should  take  the  management  of  the  estate. 
The  bond  and  mortgage  came  to  the  hands 


of  the  axeeaton,  with  ihs  other  effiwts 
of  the  testator,  and  passed  into  the  ens- 
tody  of  H.,  as  the  acting  executor.  C. 
was  aware  of  this  dispmal  of  the  secu- 
rities, but  did  not  object  or  dissent.  H. 
subsequently  received  a  large  sum  on 
the  bond  and  mortgage,  expended  it  for 
his  own  use,  and  died  without  any  pro- 
perty. Held,  1.  That  on  the  death  of 
the  testator,  his  executors  succeeded 
htm  in  the  trust,  and  held  the  bond  and 
mortgage  as  C.'s  trustees.  2.  That  the 
permitting  H.  to  have  their  actual  cus- 
tody, was  not  a  breach  of  trust.  And  3. 
that  C.  could  not  recover  from  the  other 
executors,  the  amount  received  and 
squandered  by  H.  id. 

7.  An  agent,  entrusted  with  the  sale  of  real 
estate,  cannot  directly  or  indirectly,  be- 
come the  purchaser  thereof,  under  the 
power  conferred  upon  him.  Dobson 
V.  Racey,  60 

8.  D.  owning  a  parcel  of  land  which  was 
mortgaged  to  R.  for  its  value,  executed 
a  power  of  attorney  to  R.  anthorising 
him  to  sell  the  land,  and  after  retaining 
the  amount  due  on  the  mortgage,  to  pay 
the  surplus  to  D.'s  wife.  K.  soon  alter 
conveyed  the  land  under  the  power,  to 
H.  without  consideration,  and  H.  imme- 
diately reconveyed  it  to  R.  The  wife  of 
D.  joined  in  the  deed  to  H.,  for  which 
she  received  $100,  from  R.  On  a  bill 
filed  by  the  heir  of  D.,  it  was  hM,  that 
the  sale  could  not  be  maintained,  and 
that  the  heir  was  entitled  to  redeem  the 
land  from  R.  id. 

9.  Where  administrators  sold  lands  of  theiz 
intestate,  under  an  order  of  the  snrro- 
gate,  and  one  of  them  purchased  the 
lands  at  the  sale,  and  the  same  were 
conveyed  to  him  by  the  administrators 
ss  such  ;  it  was  held,  that  the  deed  was 
not  Toid,  but  was  voidable  in  a  court  of 
equity,  at  the  instance  of  any  of  the  heirs 
of  the  decedent.     Wordy.  Smithy    598 

10.  The  pnrchaser  under  such  circam- 
stances,  holds  the  land  as  a  trustee  for 
the  heirs,  with  the  right  to  be  reimbursed 
for  his  purchase  money.  And  porcha. 
sere  under  him  are  chargeable  with  no- 
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'   tiee  of  tke  tnist,  it  being  apparent  npon 
the  face  of  hie  deed. 

8e€  Landlord  and  Tenant,  1,  9. 
Limitation  of  Actionb,  9. 
Loan  (.Commissioners,  3. 
MORTOAOB,  11  to  15. 
Partnership,  1. 
Principal  and  Surety,  8. 
Will,  16,  17,  91  to  96,  96,  97. 


UNDUE  INFLUENCE. 
See  Will,  9  to  19. 

UNINCORPORATED  ASSOCIA-  ; 
TIONS  OR  SOCIETIES. 

See  Corporations,  14. 
Franchise. 
Partnership. 

UNSOUND  MIND. 
^  See  Will,  1  to  19. 

USES. 
See  Trusts. 

USURY. 

1.  When  a  person  in  want  of  money,  ap- 
plies to  a  capitalist  for  his  note  payable 
at  a  future  day  ;  offering  as  security,  his 
own  obligation,  with  an  indorser  or  a 
mortgage ;  and  the  respective  obliga- 
tions are  exeented  accordingly  ;  the 
transaction  is  a  loan.  The  N.  Y.  Dry 
Dock  Co.  t.  The  American  Life  Insur- 
ance and  Trust  Co.  915 

9.  When  two  persons,  who  are  both  de- 
sirous to  raise  money,  exchange  their 
own  notes  to  be  used  for  that  purpose 
with  third  persons ;  it  constitutes  an  ex- 
change of  secnrities  merely.    The  effect 


is  the  same  as  if  eaoh  had  ased  his  owa 
note,  with  the  other's  indorsement,    id, 

3.  A  banking  company  in  New  York, 
which  had  stopped  payment,  being  de- 
sirous of  borrowing  a  large  sum  of  mo- 
ney, applied  to  a  Trust  Company,  usu- 
ally lending  money  in  New  York,  for  a 
loan  of  their  certificates  of  deposit  pay- 
able at  short  dates,  and  offered  to  secure 
the  payment  of  the  amount,  by  their  own 
obligations  and  a  mortgage  on  real  es- 
tate of  sufficient  value.  The  Trust  Com^ 
pany  agreed  to  issue  their  certificates 
bearing  five  per  cent,  interest,  payable 
in  London  within  two  years,  for  JE?48,000, 
sterling,  on  receiving  the  bank's  promis- 
sory notes  for  J^50,000,  sterling,  paya- 
able  in  London  at  the  rate  of  $5  fur  each 
£i  sterling,  with  six  per  cent,  interest, 
within  seven  years ;  secured  by  a  con- 
veyance of  the  real  estate  to  trustees, 
containing  a  provision  that  the  bank 
should  pay  to  the  Trust  Company  in 
New  York,  the  respective  instalments  of 
the  jE?50,000,  with  interest  at  seven  per 
cent,  forty  days  before  each  instalment 
should  mature  in  London,  at  the  rate  of 
$5  for  every  £l  sterling.  It  was  nn- 
derstoud  by  the  parties,  that  the  Trust 
Company  would  negotiate  the  bank's 
obligations  in  London,  with  their  own 
guaranty,  in  order  to  meet  their  certifi- 
cates of  deposit.  The  arrangement  was 
consummated  between  the  parties. 

Heldn  1.  That  the  transaction  was  a  loan 
by  the  Trust  Company  to  the  bank,  and 
not  an  exchange  of  paper,  or  a  sale. 

9.  That  the  reservation  of  J^9000,  or  four 
per  cent,  on  the  principal  mim  secured 
to  be  paid,  rendered  the  contract  usuri- 
ous, id, 

4.  The  notes  of  the  bank  were  negotiated 
in  London,  to  bankers  there.  Held,  ne- 
vertheless, that  the  contract  was  gov- 
erned by  the  laws  of  New  York.       ii» 

5.  Whenever  a  commission,  in  addition  to 
legal  interest,  is  charged  by  the  lender, 
on  discounting  a  bill  or  note,  or  on  mak- 
ing advances  thereon,  unless  it  be  for 
some  real  service  distinct  from  the  loan 
itSblf,  and  then  be  a  moderate  and  rea- 
sonable charge ;  it  will  be  referred  to 
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the  nM  of  the  money  loaned,  and  ren* 
der  the  transaotion  asurions.  id. 

0.  On  applying  for  a  loan,  the  borrower 
offered  to  the  lender's  agent  a  collateral 
advantage,  which  was  likely  to  be  pre- 
judicial to  the  former,  and  was  certain 
to  be  profitable  to  the  latter.  The  offer 
wae  accepted  and  the  loan  was  made. 
Held,  that  the  offer  constituted  one  of 
the  terms  and  conditions  of  the  loan. 

id. 

7.  Where  one  having  a  large  mortgage  on 
a  farm,  payable  at  a  distant  period  with 
six  per  cent,  ioteredt,  at  the  request  of 
the  mortgagor,  who  had  laid  out  the  farm 
in  town  lots  for  sale,  cancelled  such 
mortgage  and  received  in  lieu  of  it,  thir- 
teen separate  mortgages  for  the  same 
aggregate  amount,  on  thirteen  distinct 
portions  of  the  whole  farm,  payable 
when  the  original  mortgage  was  to  be 
paid,  with  interest  at  seven  per  cent. ; 
and  at  the  same  time  received  from  the 
mortgagor  five  hundred  dollars  for  grant- 
ing the  accommodation;  it  was  held, 
that  the  transaction  was  not  usurious. 
Neefus  ▼.  Vanderveert  268 

8.  The  advantages  proposed  to  himself  by 
the  mortgagor,  and  the  probable  incon- 
venience and  hazard  to  the  mortgagee 
in  the  exchange  of  the  securities,  con- 
stituted the  consideration  fur  the  pay- 
ment ;  and  there  was  no  loan  or  forbear- 
ance in  the  case.  id 

9.  Where  a  party  to  an  usurious  bill  or  note, 
gives  a  new  security  for  it  to  a  holder 
for  value,  without  notice  of  the  usury, 
the  new  security  is  valid,  although  the 
holder  could  not  have  recovered  on  the 
bill  or  note.     Smedberg  v.  Whittlesey , 

321 

10.  The  possession  of  a  bill  or  note  by  an 
indorser,  is  presumptive  evidence  that 
it  was  transferred  to  him  on  a  good  con- 
sideration before  its  maturity.  id. 

11.  The  giving  of  a  new  note  without  ob- 
jection, by  the  debtor  on  an  usurious  note 
held  by  an  indorsee,  is  of  itself  an  ad- 
mission that  the  indorsee  is  a  bona  fide 


holder  of  the  old  note,  without  ootietf  of 
the  usury.  id. 

12.  In  a  suit  upon  a  new  note'  so  giveni 
the  holder  may  rely  upon  such  admission 
in  connection  with  bis  possession  of  the 
old  note,  to  overcome  the  defence  of 
nsury  in  the  latter.  And  the  burden  of 
proof  will  be  cast  upon  the  defendant, 
to  prove  that  the  holder  had  notice  of 
the  usury,  or  received  the  usurious  note 
without  a  sufficient  consideration,      id. 

13.  A  resident  of  Savannah  being  in  New 
York,  with  funds  which  he  had  just  re- 
mitted from  S.  at  an  expense  of  nine  per 
cent,  for  exchange,  loaned  the  same  in 
N.,  stipulating  for  seven  and  one-half 
per  cent,  of  the  exchange,  so  paid  by  him 
besides  legal  interest. — Held^  that  the 
transaction  was  usurious,  and  that  a  sec- 
cession  of  notes  given  in  renewal,  were 
also  void  for  usury;  and  the  last  in 
the  series  were  ordered  to  be  delivered 
up  and  cancelled.  Jacks  ^.Nichols,  313 

14.  A  prior  remittance  of  the  money  loan- 
ed, from  another  state  or  country,  not 
expressly  for  the  purpose  of  the  loan, 
furnishes  no  valid  pretext  to  charge  the 
borrower  with  the  charges  of  such  re- 
mittance, in  addition  to  intere&t.         id. 

15.  There  is  an  intent  to  take  unlawful  in- 
terest, within  the  meaning  of  the  sta- 
tute, when  more  than  seven  per  cent,  is 
reserved,  although  the  lender  took  the 
surplus  under  a  mistaken  idea  that  he 
had  a  right  to  charge  the  borrower  for 
expenses  or  trouble.  id. 

16.  The  taking  of  a  separate  security  for 
the  interest  and  the  excess,  does  not  aid 
an  usurious  loan  ;  nor  is  it  materia]  that 
no  part  of  the  unlawful  interest  was  ever 
paid.  id. 

17.  Where  the  last  renewal  of  a  series  of 
usurious  notes  originating  here,  was 
made  by  the  parties,  residing  in  this 
slate,  signing  the  new  notes  and  seouri^ 
ties  here,  (the  former  being  payable 
here,)  and  receiving  here  the  notes  given 
up,  the  contract  is  to  be  deemed  as  made 
here,  and  governed  by  our  laws,  although 
the  new  notes  were  dMivered  to  the 
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lender  in  another  state,  where  he  was 
temporarily  residing.  id. 

18.  Semb  the  same  law  would  govern,  if 
the  renewed  notes  had  been  made  and 
deliTered  at  the  lender^s  residenoe 
abroad  ;  there  being  no  new  loan,  but 
simply  a  continuation  of  the  original 
loan  for  a  farther  period.  id. 

19.  Where  a  debtor,  owing  a  mortgage 
debt  payable  in  small  annual  instalments 
at  a  future  period,  on  the  application  of 
his  creditor,  advanced  to  the  latter  four- 
teen hundred  dollars,  on  an  agreement 
that  he  would  apply  and  indorse  two 
thousand  one  hundred  dollars  as  a  pay- 
ment on  the  mortgage,  and  the  creditor 
receipted  that  sum  as  such  payment : 

Heidi  1.  That  there  was  no  loan  nor  any 
forbearance,  directly  or  indirectly,  by 
the  debtor  to  the  creditor,  and  that  the 
aereeraent  was  not  usurious. 

9.  That  the  agreement  was  supported  by 
a  valid  and  sufficient  consideration,  and 
was  not  unconscionable.  Righler  v. 
Stall,  608 

20.  Where  a  defence  of  usury  is  interpo- 
sed to  the  foreclosure  of  a  mortgage,  by 
the  purchaser  of  the  equity  of  redemp- 
tion, the  complainant  cannot  overcome 
it  by  proof  that  the  lands  were  conveyed 
subject  to  the  mortgage,  unless  his  bill 
sets  forth  the  execution  and  terms  of 
such  conveyance.     Hetfield  v.  Newton^ 

564 

21.  Application  for  a  loan,  was  made  by 
narties  in  Western  New  York,  to  D.  in 
New  Jersey,  they  expecting  D.  to  ob- 
tain the  same  from  H.,  or  some  other 
person  there.  They  offered  to  give  D. 
$300,  for  doing  the  business  and  deliv- 
ering them  the  money.  D.  obtained  the 
loan  of  his  father-in-law,  H.,  took  the 
money  to  the  parties  in  Western  N.  Y., 
received  their  mortgage  to  H.  for  the 
loan  payable  with  interest,  and  took  a 
mortgage  to  himself  for  the  iSOO. 

Htldy  1.  That  D.  was  the  agent  of  the 
borrowers,  and  not  uf  the  lender,  in  ne- 
gotiating the  loan. 

2.  That  after  the  loan  was  agreed  upon, 
he  was  the  agent  of  both,  in  perfecting 

-   it  and  taking  the  mortgage  therefor. 


3.  That  the  lender  was  not  affected  by  the 
agreement  of  the  borrowers  to  compen- 
sate D.,  and  that  the  mortgage  to  the 
lender  was  not  usurious.  id. 

22.  In  the  defence  of  usury,  the  proof 
must  strictly  sustain  the  allegation  made 
in  pleading.  So  where  in  an  answer, 
the  usurious  agreement  was  stated  to 
be,  that  H.  was  to  advance  the  borrow- 
ers $2000,  and  D.  was  to  give  them 
his  notes,  one  for  $150,  and  one  for 
$450,  making  the  $2600,  for  which  the 
security  was  given ;  and  the  proof 
showed  an  agreement  by  which  H.  was 
to  advance  $2052,  in  cash,  and  $548, 
in  the  notes  of  D.,  one  for  $414,  and 
the  other  for  $148 ;  it  was  held  a  fatal 
variance.  id. 

23.  Where  a  party  setting  up  the  defence 
of  usury,  alleged  that  certain  bonds  or 
evidences  of  debt,  were  advanced  by 
the  lender,  and  the  proof  showed  that 
he  advanced  cash,  the  variance  was  held 
fatal.  The  Farmers  Loan  and  Trust 
Co.  V.  Perry,  330 

See  CORPORATIOMS,  11. 
EVIDENCI,  7. 


VARIANCE. 
See  Usury,  22, 23. 

VENDOR  AND  PURCHASER. 

See  Specific  Performance. 

VESTED  INTERESTS. 
See  Franchise. 

VESTED  OR  CONTINGENT. 
-See  Will,  16  to  17,  19, 26,  27. 
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VICE-CHANCELLOR. 
See  Executors,  &o.,  1  to  7. 
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WASTE. 

1.  In  a  bill  for  waste,  proof  of  a  single 
clear  instance  of  waste  committed  in- 
tentionally, is  sufficient  to  entitle  the 
complainant  to  a  continuance  of  the 
injunction  and  to  a  decree  for  an  account. 
The  question  of  costs  will  be  determined 
after  the  account  is  taken.  Sarles  ▼. 
Sarles,  601 

9.  It  is  scarcely  possible  to  estimate  the 
injury  which  the  destruction  of  a  few 
valuable  timber  trees,  by  a  tenant  for 
life  on  a  farm  with  a  scanty  stock  of 
wood  and  timber,  may  occasion  to  the 
owners  of  the  inheritance.  Hence  bills 
to  restrain  waste  of  this  character,  are 
not  to  be  frowned  upon  by  the  court. 

id, 

3.  In  an  account  decreed  against  a  tenant 
for  waste  of  timber,  he  may  be  allowed 
in  mitigation,  for  fire  wood  and  timber 
furnished  by  him  for  the  farm,  from 
other  premises.  id. 

4.  It  is  not  waste  for  a  tenant  for  life  of  a 
farm,  to  sell  hay  to  be  removed  from 
the  farm,  where  it  is  the  custom  of  hus- 
bandry in  the  vicinity,  to  sell  hay  from 
farms  for  consumption  by  others.       id, 

6.  The  removal  of  coarse  bog  grass  from 
a  farm,  which  had  usually  been  foddered 
on  the  farm,  held  to  be  waste.  id. 

6.  So  of  the  impoverishment  of  fields,  by 
constant  tillage  from  year  to  year.      id. 

7.  The  erection  of  a  new  out-house,  with 
timber  from  the  farm,  in  place  of  one 
which  had  become  ruinous,  is  not  waste. 

id. 

8.  In  a  suit  for  waste  against  a  tenant  for 
life  and  her  under-tenant,  on  a  decree 
for  an  account  against  both,  the  former 


may  insert  a  provision  that  the  master 
ascertain  what  portion  of  the  sum  re- 
ported against  her,  should  be  paid  by 
he  under-tenant.  id. 

.  Directions  in  a  decree  for  an  accoant  of 
waste  committed  by  a  tenant  fur  life  and 
her  onder- tenant,  in  respect  of  timber, 
dilapidations,  undue  tillage  and  with- 
drawing mauure.  id. 

See  TmnAtn  for  Life. 


WIDOW  S  THIRDS.      • 

> 

See  Executors  and  Administratobs, 
4  to  8. 


WIFE. 

See  the  references  under  Title, 
Husband  and  Wife. 


WILL. 

I.  Execution :  The  menial  capacity  suffi- 
eient  to  make  a  wiU;  and  of  fraud  and 
undue  influence  in  obtaining  its  execu- 
tion ;  Proof  of  instructions,  when  «c- 
cessary. 

II.  Extrinsic  evidence  to  affect  a  will. 

III.  Construction  ofwUl ;  When  it  effects 
a  charge  or  cfmversion,  and  priority  of 
charges;  Validity  of  the  trusts  and 
powers  created;  Vested  or  contingent 
interests  and  limitations ;  Who  intended 
by  words,  '•  surviving  children.^* 


Will,  I. 

Execution:  The  mental  capacity  sufficient 
to  make  a  will;  and  of  fraud  and  undue 
influence  in  obtaining  its  execution; 
Proof  of  instructions,  when  necessary. 

I.  In  an  inquiry  as  to  the  mental  capacity 
of  a  testator,  his  case  is  not  to  be  treated 
as  one  of  general  derangement  of  mind, 
because  for  four  or  five  months  he  was 
laboring  under  and  recovering  from  b 
seyere  attack  of  apoplexy,  and  waa 
enffering  its  necessary  and  usual  oob- 
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comttants,  a  deprivation  of  reason  in  the 
outset,  and  its  gradual  restoration. — 
Clarke  y.  Sawyer^  351 

3.  On  the  contrary,  the  ree every  from  the 
effects  of  such  an  attack,  so  far  as  to 
survive  four  years  without  an  interve- 
ning attack,  shows  presumptively  that 
the  patient  must  have  overcome  its  roost 
violent  and  peculiar  features.  id, 

3.  The  delirium  or  imbecility  of  mind,  or 
the  unconsciousness,  which  ensues  from 
violent  or  acute  diseases,  is  not  to  be 

.  regarded  as  establishing  a  general  de- 
rangement of  intellect,  so  as  to  throw 
the  burthen  of  proving  a  sound  mind, 
upon  the  party  setting  up  a  deed  or  will, 
executed  long  after  the  force  of  the 
disease  is  spent,  or  it  has  terminated  in 
one  of  a  diflferent  character.  id, 

4.  On  a  question  of  testamentary  capacity, 
the  opinions  of  physicians  are  proper 
evidence ;  but  the  opinions  of  other  per- 
sons, are  to  be  weighed  by  the  facts 
upon  which  they  are  based,  and  such 
facts  are  more  important  than  the  opin- 
ions, id, 

5.  Proof  of  instructions^  is  never  called 
for,  when  the  will  propounded  is  officious^ 
i.  e.  bestows  the  property  upon  those 
who  have  natural  or  direct  claims  upon 
the  bounty  of  the  testator.  id, 

6.  It  is  only  where  the  person  who  draws 
or  procures  the  will,  takes  a  benefit 
under  it,  and  there  are  circumstances 
of  suspicion,  greater  or  less,  arising  from 
the  capacity  of  the  decedent,  the  extent 
of  the  gift  to  such  person,  the  claims  of 
others  upon  the  decedent,  the  amount  of 
his  property,  or  the  like  ;  that  proof  of 
instructions  is  required.  id, 

7.  A  will  is  not  to  be  set  aside,  on  as  slight 
evidence  of  mental  unsoundness,  as 
would  overturn  a  contract  or  convey- 
ance executed  on  a  consideration  very 
questionable,  or  on  terms  grossly  une- 
qual, or  a  gift  inter  vivos,  to  one  who 
had  no  reason  to  expect  it  from  the 
donor.  id, 

8.  Valid  wills  are  made  daily,  by  persons 


in  the  last  stages  of  disease,  when  the 
bodily  functions  are  totally  prostrated, 
and  the  mental  powers  much  impaired. 
These  circumstances  are  not  considered 
as  entitled  to  weight,  unless  the  testa- 
tor's bequests  are  extravagant,  or  widely 
different  from  those'  which  his  situation 
and  that  of  his  family,  would  lead  a 
sensible  man  to  expect.  id, 

9.  The  influence  of  affection  or  attach- 
ment is  not  such  an  influence  as  will  vi- 
tiate a  will ;  or  the  mere  desire  of  grat- 
ifying the  wishes  of  one  who  is  entitled 
to  consideraiiun  and  remembrance  in  the 
disposition  of    the  decedent's    effects. 

id. 

10.  The  presumption  of  undue  influence, 
exercised  by  a  husband  over  a  feeble  and 
dying  wife,  is  far  stronger  than  any  that 
can  be  indulj^ed  when  a  similar  charge 
is  made  against  a  wife  in  respect  of  her 
deceased  husband.  id, 

11.  In  a  suit  to  set  aside  a  devise,  on  the 
ground  of  the  mental  incapacity  of  the 
decedent,  and  of  undue  influence  exer- 
cised by  his  second  wife;  it  appeared 
that  the  decedent,  a  very  active,  intelli- 
gent, business  man,  when  in  his  sixty- 
seventh  year,  had  a  severe  attack  of  ap- 
oplexy, which  entirely  prostrated  him 
in  mind  and  body  for  two  or  three 
months ;  after  which  he  slowly  recover- 
ed, so  far  as  to  transact  his  business  and 
sign  his  name,  for  two  or  three  years. 
I^  continued  partially  paralyzed  in  his 
limbs,  so  as  to  be  confined  to  his  room, 
and  most  of  the  time  bed-ridden,  though 
occasionally  riding  in  a  carriage.  His 
utterance  was  impeded,  and  not  intelli- 
gible to  those  unaccustomed  to  it ;  and 
to  such  persons  he  appeared  ohildish. 
After  he  had  recovered  from  the  severi- 
ty of  the  attack,  his  wife  died,  and  se- 
ven months  after  that  he  married  her 
sister.  Nineteen  months  subsequent  to 
this  event,  he  made  a  will,  giving  to  her 
a  life  interest  in  all  his  property,  and  di- 
viding the  capital  among  his  and  her  re- 
latives. The  will  was  prepared  by  a 
solicitor  in  his  presence,  carefully  read 
to  and  signed  by  him,  and  the  three  wit- 
nesses to  its  execution,  concurred  in  his 
being  mentally  capable  of  making  it» 
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Hit  nearest  relatives  by  blood,  were  two 
nieces  having  families,  and  snother  sii 
infant ;  and  he  gave  to  the  three,  five- 
eighths  of  his  estate  after  his  wife's 
death.  There  was  conflicting  testimony 
as  to  his  mental  capacity,  but  the  court 
sustained  the  devise.  And  there  being 
sufficient  mind,  end  the  weight  of  evi- 
dence being  against  the  allegation  of 
undue  influence,  the  court  pronounced 
against  that  allegation.  id, 

13.  The  court  forbore  to  direct  an  issue, 
(where  it  would  otherwise  have  resort- 
ed to  one,)  because  of  the  death  of  wit- 
nesses and  the  great  lapse  of  time  ;  the 
testimony  having  been  taken  eighteen 
years  before  the  hearing.  t^. 


Will,  II. 

Extrinsic  evidence  to  affect  a  wUl. 

13.  A  charge  in  a  will  was,  to  pay  "  my 
bond  for  $1500,  given  to  H.  O.  for  mo- 
ney loaned  for  my  son's  use.*'  There 
was  no  such  bond,  but  the  testator  had 
delivered  to  H.  O.  a  bond  payable  to  M. 
S.  for  $1600,  for  the  purpose  described  ; 
H.  O.  having  made  the  loan  for  M.  S. 
and  received  the  interest  as  agent. 
Heldf  that  the  bond  to  M.  S.  was  inten- 
ded and  was  a  valid  charge  under  the 
devise ;  and  that  the  evidence  was 
competent  to  show  the  misdescription. 
Smith's  Executors  ?.  Wyckoff,  77 


Will,  III. 

Construction  of  will;  when  it  effects  a 
charge  or  conversion,  and  priority  of 
charges ;  validity  of  the  trusts  and  pow- 
ers  created ;  vested  or  contingent  inter- 
ests and  limitations ;  who  intended  by 
words,  '*  surviving  children" 

14;  A  devise  of  a  farm  to  four  persons  in 
fee,  to  be  equally  divided  between  them  ; 
and  in  case  either  of  them  died  without 
issue  living  at  his  death,  then  the  share 
devised  to  him,  to  be  equally  divided  be- 
tween the  survivors  and  their  heirs  for- 
ever ;  creates  a  vested  estate  in  fee  in 
each  of  the  four  devisees,  in  an  undivi- 


ded fourth  of  the  farm,  datemiaable 
as  to  each  on  his  dying  without  issue 
living  at  his  death ;  and  the  devise  over, 
is  a  valid  future  estate  in  expectancy, 
or  executory  devise.  Davison  ▼.  De 
Freest,  456 

15.  A  testator  gave  real  and  personal  es- 
tate in  trust,  to  be  applied  for  the  use  of 
six  brothers  and  sisters,  until  the  young- 
est of  them  or  the  survivor  of  them 
should  arrive  at  the  age  of  twenty-one, 
upon  which  the  trustees  were  to  convey 
the  estate,  or  what  remained,  to  those 
six  persons,  or  the  survivor  or  survivors 
of  them,  their  heirs  and  assigns  forever, 
share  and  share  alike.  And  if  either  of 
the  six  should  die  before  the  coming  of 
age  of  their  youngest  brother  or  sister, 
leaving  lawful  issue,  the  share  of  the  one 
so  dying  should  be  conveyed  to  such  issoe. 
One  of  the  sisters  married,  had  issue  a 
son,  and  died,  before  the  youngest  of  the 
six  became  twenty-one,  leaving  her  child 
and  husband  surviving.  Held,  waiving 
the  question  as  to  her  own  interest,  that 
on  her  death,  her  son  took  a  vested  re- 
mainder in  fee  in  the  real  estate,  and 
a  vested  interest  in  the  personal  proper- 
ty, to  the  extent  of  her  sixth  part. 
Beeclanan  v.  Schermerhom,  181 

16.  Also,  that  on  the  son's  death,  his  fa- 
ther became  entitled  to  his  share  of  both 
the  real  and  personal  estate.  id, 

17.  A  testator  directed  that  his  wife  should 
receive  half-yearly,  such  sum  out  of  his 
estate  as  the  trustees  and  executors  of 
his  will,  from  time  to  time,  should  think 
proper  and  necessary  for  her  reasona- 
ble support :  Held,  that  her  reasonable 
support  was  not  to  be  determined  by  the 
amount  necessary  for  her  bare  subsis- 
tence ;  but  regard  must  also  be  hsd  to 
the  extent  and  income  of  the  estate,  and 
the  propriety  of  her  living  with  her  chil- 
dren.    Thompson  v.  Carmichael,      ISO 

See  Hotchpot,  1  to  3. 

18.  Lands  were  devised  to  the  testator's 
nephew  for  life,  and  at  his  decease  to  his 
miue  heirs  which  he  "  now  has  or  may 
have  hereafter;"  but  in  case  he  should 
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die  withoot  male  li«in»  then  tba  knds 
were  devued  to  hU  female  heirs.  At 
Oie  date  of  the  will  and  the  death  of  the 
testator,  the  nephew  had  foor  sons  liv- 
ing, two  of  whom  ootlived  him,  and  two 
died  in  his  lifetime.  M.  one  of  the  latter, 
left  a  widow,  two  sons  and  a  daughter  ; 
£.  the  other  son,  died  intestate,  and 
without  issue.  The  nephew  had  two 
sons  born  after  the  testator's  death,  one 
of  whom,  I.  died  before  his  father,  intes- 
tate and  without  issue.  The  other  was 
the  complainant  in  the  suit.  The  ne- 
phew had  two  daughters,  of  whom  one 
BurYived  him,  and  the  other  F.  died  in 
his  lifetime,  leaving  several  ohildren. 
On  the  construction  of  the  will,  it  was 
held; 

1.  That  by  heirs  male  of  the  nephew,  the 
testator  meant  heirs  apparent;  and  that 
the  devise  embraced  sons  born  after  the 
death  of  the  testator,  as  well  as  those 
then  living. 

ft.  That  the  sons  living  at  the  death  of  the 
testator,  took  vested  remainders  in  fee 
in  the  lands,  subject  to  open  and  let  in 
after  bom  sons ;  and  that  the  latter  took 
like  vested  interests,  on  their  births  le- 


3.  That  the  limitation  to  the  female  heirs 
was  void,  being  consequent  on  an  inde- 
finite failure  of  male  heirs. 

4.  That  on  M.'s  death,  his  share  descend- 
ed to  all  his  children,  male  and  female. 

6.  That  the  testator's  nephew,  on  the 
deaths  of  his  sons  £.  and  I.,  inherited 
their  shares ;  and  on  his  deaih  the  same 
descended,  as  in  an  ordinary  intestacy, 
to  his  children  and  grand  children. 
CimJUm  V.  CenJUtn,  64 

19.  A  testator  devised  a  farm  to  his  son> 
subject  to  an  aanuity  to  the  wife  of  the 
testator :  subject  to  the  payment  of  two 
debts  by  name,  which  he  had  incurred, 
ibr  his  son ;  also  to  all  other  debts  which 
he  had  signed  with  or  endorsed  for  bis 
•on :  subject  further,  to  the  Myment  of 
debu  which  his  son  owed  to  rl.  and  O., 
ehildren  of  the  testator ;  and  also  sub- 
ject to  the  payment  of  all  debu  which 
the  sou  owed  to  the  testator :  On  a  bill 
to  aell  the  (arm  to  satisfy  the  charges 
upon  it ; 

Beldf  1.  That  the  anonity  to  th*  widow 


was  entitled  to  preference  over  all  the 
others. 

9.  That  the  debts  which  the  testator  had 
incurred  for  his  son  were  next  to  be 
paid. 

3.  That  the  son^s  debts  to  N.  and  0.,  and 
to  the  testator,  were  next  to  be  paid 
without  preference ;  and  that  tnere 
should  be  no  distinction,  in  favor  of  or 
against  sureties,  between  debts  of  the 
son  to  the  testator  on  which  were  sure- 
ties, and  those  wholly  unsecured. 
Smith's  Executors  v.  Wt/ckoff,  77 

90.  A  testator  by  his  will,  gave  eleven  one 
hundred  and  sixth  parts  of  his  real  and 
personal  estate  to  a  trustee,  in  trust  to 
keep  it  as  it  was,  or  to  sell  and  convey 
it  as  he  might  deem  most  expedient,  and 
to  invest  the  ^proceeds  in  real  property 
or  personal  securitiee  in  his  discretion, 
to  collect  the  rents  and  income  during 
the  life  of  the  testator's  son  J.  and  to 
^ply  the  same  to  the  use  of  J.  during 
his  life,  for  the  support  of  himself  and 
his  family  during  that  time,  in  sums, 
time  and  manner,  in  the  trustee's  discre- 
tion ;  and  after  J.'s  death  the  trust  was 
to  cease,  and  the  trust  fund  with  dl  its 
increase  and  accumulations,  was  to  be 
divided  and  distributed  between  the  chil- 
dren of  J.  then  living,  and  the  issue  of 
his  deceased  ehildren,  per  stirpes.  If  J. 
left  no  children,  the  same  wss  to  go  to 
the  otber  children  of  the  testator. 

By  a  codicil,  the  testator  devised  and  be- 
queathed all  the  property,  estate  or  in- 
terests, he  had  by  the  will  devised  or 
bequeathed  in  trust  for  the  vrife  and  chil- 
dren of  J.  and  their  children,  heirs,  Ae.| 
to  his  SOB  J.  and  his  heirs  and  assigns, 
as  and  for  his  own  proper  estate,  there- 
by for  that  purpose  revoking  the  trust. 

Heldy  on  the  construction  of  the  will  and 
codicil,  that  the  trust  in  the  will  was  for 
the  benefit  of  the  wife  and  children  of  J., 
in  respect  of  the  sale  of  the  real  estate, 
for  the  accumulation  of  the  rents  and 
inoome,  and  for  the  application  of  the 
same  for  the  support  or  J.'sfiimily  ;  and 
that  by  the  codicil,  the  whole  trust  was 
revoked,  and  an  absolute  legal  estate 
given  to  J.  in  the  eleven  one  hundred 
and  sixth  parts  of  the  testator's  proper- 
ty.   Co$l09*s  £jfeaUors  r.  Caster  J  111 
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SI.  A  testator  having  a  son  and  five 
daaghters,  all  infants,  gave  the  residae 
of  his  estate  to  trustees,  with  directions 
to  pay  the  annual  income  to  his  six 
children  in  equal  proportions  dorinff  their 
lives,  and  at  the  death  of  either  of  them 
without  lawful  issue,  his  or  her  share  to 
continue  as  a  part  of  the  residue,  the  in- 
come of  which  was  to  be  equally  divided 
among  the  surviving  children;  and  if 
either  of  his  children  should  die  leaving 
issue,  his  or  her  share  should  be  equally 
divided  among  his  or  her  children.  One 
daughter  died  without  issue;  then  another 
died,  leaving  one  child,  a  son ;  and  then 
two  other  daughters  died  without  issue ; 

Held,  that  the  words  surviving  children, 
were  to  be  construed  **  other  children,''^ 
and  that  the  son  of  the  deceased  daugh- 
ter was  equally  entitled  to  share  with 
the  testator's  surviving  children,  the 
proportions  of  the  daughters  who  died 
after  the  decease  of  his  mother.  Carter 
T.  Bloodgood's  Executors^  293 

8S.  The  word  "  survivors "  may  be  con- 
strued "  others,"  upon  the  context  and 
the  other  clauses  of  the  will,  showing 
the  intent  of  the  testator.  t^. 

23.  And  the  court  will  supply  words  to 
support  the  intent,  when  that  is  appa- 
rent upon  the  wliole  of  the  will  taken 
together.  id. 

24.  In  the  principal  case,  the  bequest  over 
to  the  grand-children,  in  the  shares  of 
the  children  who  died  without  issue, 
whether  before  or  after  the  death  of  the 
parenu  of  such  grand-children,  is  raised 
by  implication  from  the  testator's  gen- 
eral intention.  id. 

See  Res  Adjudicata,  I.      • 

85.  A  testator,  having  a  very  large  real 
estate,  afler  some  minor  bequests  in  his 
will,  gave  to  his  wife  for  life,  in  lien  of 
dower,  one-third  of  the  net  renu  of  his 
real  estate,  so  long  as  it  should  remain 
nnsold.  He  gave  to  each  of  his  &Ye 
sons,  five  thousand  dollars,  payable  out 
of  the  sales  of  his  real  or  personal 
esute ;  the  legacies  to  two  of  whom, 
G.  and  W.,  were  to  be  invested  in  stock 
oroa  mortgage,  the  interest  paid  to  them 


for  life  respeetively,  and  after  their 
deaths  to  their  respective  children,  and 
if  either  should  die  without  a  child 
living,  his  legacy  was  to  go  to  the  three 
other  sons  and  the  survivor  of  6.  and 
W.,  and  the  latter's  share  to  be  placed 
in  the  trusts  provided  subsequently.  To 
another  son,  £.  he  gave  the  income  of 
three  thousand  dollars  for  his  life ;  the 
fond  to  be  raised  out  of  his  real  abd 
personal  estate  :  and  after  his  death  to 
be  divided  among  the  five  other  sons. 
To  the  widow  of  a  deceased  son,  T.,  he 
gave  the  interest  often  thousand  dollars, 
during  her  widowhood,  the  fund  to  be 
raised  from  sales  of  his  real  estate  and 
invested,  and  afterwards  to  be  divided 
among  T.'s  three  daughters.  To  two 
of  those  daughters,  there  was  a  farther 
legacy  of  a  thousand  dollars  each. 
All  the  residue  of  his  estate,  the  testator 
devised  and  gave  to  his  executors  in 
trust,  to  receive  the  renu  thereof,  and 
immediately  after  his  death  to  sell 
enough  of  the  real  estate  to  pay  his 
debts ;  to  pay  one-third  of  the  net  rents 
to  his  wife  ;  to  pay  the  interest  on  the 
respective  legacies,  and  the  annuity  to 
E.,  out  of  the  renu  ;  that  they  should 
and  might,  from  time  to  time,  proceed 
to  sell  any  part  or  all  of  his  real  estate ; 
the  sales  to  be  made  with  as  little  delay 
•  as  the  good  of  the  estate  would  permit, 
to  the  extent  of  investing  the  several 
fond 8,  and  paying  the  legacies  before 
provided  ;  and  one-third  of  all  sales  to 
be  invested,  and  the  interest  paid  to  hia 
wife  for  life.  And  in  further  trust,  that 
upon  a. sale  and  final  distribution,  there 
should  be  an  estimate  of  all  remaining, 
and  the  surplus,  including  the  fund  of 
which  E.  was  to  receive  the  income, 
and  the  ftinds  for  the  use  of  his  wife  for 
life,  was  to  be  distributed  whenever,  as 
soon,  and  as  often  as  could  be  done,  to 
the  close  of  bis  whole  estate  and  iu 
concerns.  Of  this  surplus,  one-seventh 
was  to  go  to  each  of  three  sons  abso- 
lutely ;  another  seventh  to  his  son  6., 
and  another  to  his  son  W.  The  two 
latter  were  to  be  invested,  and  the  in- 
terest paid  to  each  for  life,  and  at  the 
death  of  either,  to  their  respective 
children.  But  if  either  died  without 
children  living,  the  amounts  coming  to 
then,  or  either  of  them,  were  to  revert 
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btek  to  sod  become  an  iotegn^  part  of 
the  testator's  estate,  and  be  divided  be- 
tween the  three  sons  first  named  and 
the  sorviTor  of  G.  and  W.,  or  to  the 
children  of  the  latter  taking  a  parent's 
share :  And  if  one  of  6.  and  W.  sar- 
▼ived  the  other,  his  interest  was  to  be 
limited  to  the  survivor  for  life,  and  after 
his  death  to  be  divided  as  before  pro- 
Tided.  As  to  the  other  two-sevenths  of 
the  surplus,  the  interest  of  one  was  to 
be  paid  to  the  testator's  daughter  H., 
and  of  the  other  to  his  daughter  F.,  so 
long  as  they  respectively  remained 
widows ;  upon  their  death  or  re- mar- 
riage, respectively,  F.'s  share  was  to 
go  to  her  lawful  heirs  as  in  cases  of  in- 
testacy ;  and  the  sharetof  H.  was  to 
revert  back  and  merge  in  his  estate,  and 
become  part  thereof,  and  be  divided  be- 
tween his  five  sons  and  his  daughter  F. ; 
bat  F.'s  part  was  to  go  to  her  use  while 
a  widow  only,  aod  on  her  death  or  re- 
marriage, was  to  go  to  her  children  or 
grand-children,  as  before  provided  as  to 
her  seventh ;  and  the  portions  of  the 
eons,  G.  and  W.,  in  the  seventh  part  of 
H.,  were  to  be  onder  the  same  .limita- 
tions and  uses  as  before  provided  in 
respect  of  their  several  seventh  parts 
of  the  surplus  estate.  The  will  also 
contained  powers  to  lease  lots  for  terms 
of  years,  to  repair  and  rebuild,  and  to 
exchange  gores  and  irregular  pieces  of 
land.  In  a  suit  by  the  children  of  the 
testator's  son  T.,  to  set  aside  the  will, 
on  the  ground  that  the  trusts  were  il- 
legal; 

Held^  1.  That  the  provision  for  the  widow 
of  the  testator  in  the  real  estate,  ander 
the  will,  was  to  be  regarded  as  a  trust 
of  real  estate  at  the  death  of  the  testa- 
tor, and  not  to  be  deemed  as  converted 
into  personalty. 

S.»  That  the  shares  given  to  F.,  G.  and 
W.,  arising  from  the  seventh  part  of  H., 
in  the  third  of  the  real  estate  from  which 
the  widow  was  to  receive  her  income, 


were  inalienable  daring  three  livet  in 
being,  and  the  trusts  thereof  were  void. 
.  The  same  was  held  of  the  limitations 
of  the  two  seventh  parts  of  G.  and  W. 
in  the  same  third  part.  Arnold  t.  Gt/- 
bert,  631 

36.  Held  farther,  that  the  testator  did  not 
intend  a  general  distribution,  until  after 
the  death  of  both  his  widow  and  Ms  son 
E. ;  during  whose  livest  the  power  of 
alienation  and  the  absolate  ownership 
were  therefore  suspended ;  wherefore, 

1.  The  whole  of  the  seventh  designed  for 
H.,  that  for  F.,  and  the  two  sevenths  for 
G.  and  W.,  were  each  and  all  sospend- 
ed  for  three  or  more  lives  in  being,  and 
were  all  void  trusts. 

3.  That  the  trusts  of  the  will,  being  so  far 
void  as  to  overturn  the  main  design  of 
the  testator,  the  overthrow  uf  the  resi- 
doe  necessarily  followed ;  even  if  the 
latter  were  not  involved  in  the  fate  of 
the  void  trust  devise  to  the  executors. 

3.  That  the  gift  to  the  widow  of  T.  was 
valid ;  but  the  daughters  of  T.  most  re- 
linquish their  legacies,  on  coming  in  as 
heirs  at  law.  - 

4.  That  the  legacies  of  Ave  thousand  del* 
lars  to  the  five  sons,  mast  fail  for  the 
same  cause ;  and  also  because  they  were 
dependent  on  the  void  trusts  of  the  will, 
and  those  to  G.  and  W.  formed  a  part  of 
the  trusts  declared  void. 

6.  That  being  void  as  express  trastSi  the 
devise  could  not  be  maintained  as  a 
power  in  trust,  in  respect  of  those  lega- 
cies. 

6.  That  the  acta  of  the  trustees  under  the 
will  must  be  confirmed,  on  avoiding  the 
trusts  in  behalf  of  the  complainants,  id. 


WITNESS. 

See  Attornet,  1  to  5. 
Evidence,  1,  3, 4,  5, 7. 
Landlord  and  Tenant.  8. 
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